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Baker,  Appellant,  Tucker,  Respondent' 

March  6,  8,  and  12, 1849  j  and  July  9,  1850. 

WiUj  Construction  of —  "  In  Default  of  Issue  "  —  Referential  Conr  \ 

struction. 

A  testator,  in  the  year  182U  derised  his  real  estates  to  his  illceitimato  son,  J.  B.,  for  Itfe^. 
^  and  from  and  after  the  decease  of  the  said  J.  B.,  for  and  to  me  first  and  every  other  son 
of  the  said  J.  B.,  lawfully  issuing,  according  to  seniority  of  age  and  priority  of  birth,  in 
tail  male ;  and  in  default  of  snch  issue,  to  me  daughter  or  daughters  of  the  said  J.  B^  to 
hold  to  them,  if  more  than  one,  and  thoir  heirs,  as  tenants  in  common,  and  not  as  joint 
tenants ;  and  in  default  of  issue  of  the  said  J.  B^  to  and  for  my  own  right  heirs  for-  • 
ever: — 

HeUL,  that  J.  B.  took  an  estate  for  life  only  under  the  will. 

Although  an  old  decision,  which  has  been  long  followed  as  having  settled  the  law,  ma^  be* 
diown  to  have  proceeded  upon  a  wrong  view  of  what  the  case  was,  it  cannot  be  disre- 
garded. 

Bktdeborn  v.  EdgUy,  1  P.  Wms.  600,  examined  and  followed. 

This  was  an  appeal  from  the  court  of  chancery  in  Ireland.     The* 
question  arose  upon  the  construction  of  the  will  of  Henry  Baker,  of  . 
the  **  Farm,"  in  the  county  of  Kilkenny,  and  dated  the  26th  April, 
1821.     The  testator,  after  devising  all  his  estates,  both  real  and  per-^ 
sonal,  to  a  trustee  therein  named,  to  hold  to  him,  his  heirs,  executors, 
administrators,  and  assigns,  upon  certain  trusts,  for  the  payment  of 
debts,  legacies,  and  annuities  therein  mentioned,  proceeded  as  fol- 
lows :   "  And  fourthly,  subject  to  the  above-mentioned  charges"  for 
debts,  legacies,  and  annuities   hereby  charged  upon  the  same,   I 
declare  that  the  above  devise  of  all  my  several  properties  in  lands  is' 
in  trust  for,  and  I  hereby  devise  the  same  to,  my  above-mentionfed 
reputed  son,  John  Baker,  for  and  during  the  term  of  his  natural  life ; 
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and  from  iLnd  after  .4ib.  decease  of  the  said  John  Baker,  for  and  to 
the  first  and  every.oith^r  son  of  the  said  John  Baker  lawfully  issuing, 
according  to  seQfQ)nii.y  of  age  and  priority  of  birth,  tit  tail  nude ;  and  in 
default  of  suefr  Iksue,  to  the  daughter  or  daughters  of  the  said  John, 
to  hold  to.thepi>*if  more  than  one,  and  their  heirs j  as  tenants  in  com« 
mon,  and  rff^i  as  joint  tenants ;  and  in  default  of  issue  of  the  said  John 
Bakef:^^'md  for  my  own  right  heirs  forever."  The  testator  died  in 
the.mMith  of  May,  1822,  leaving  the  said  John  Baker  and  four  other 
putative  children  him  surviving.  In  October,  1825,  John  Baker  nuu^ 
••.riQd,*and  upon  that  occasion  executed  a  settlement,  but  which  it  is 
•/•*ilrfneces3ary  to  refer  to.  There  was  no  issue  of  the  marriage,  and  in 
*  •  ••.  Ihe  month  of  February,  1844,  John  Baker  executed  a  disentailing 
di^d  for  the  purpose  of  barring  the  remainders  over,  assuming  therein, 
that  under  the  will  of  the  testator  he  was  tenant  in  tail  general,  after 
the  limitation  to  his  daughters  and  their  heirs.  On  the  9th  March, 
1844,  John  Baker  made  lus  will  of  that  date,  and  devised  all  his  free- 
hold property,  and  all  other  property  of  which  he  might  die  possessed, 
to  his  wife,  Sophia  Baker,  forever.  John  Baker  died  in  the  month 
dt  December,  1845,  without  having  had  any  issue,  and  upon  his  death 
his  widow,  Sophia  Baker,  entered  into  possession  oi  the  estates. 
Martin  Tucker,  as  the  heir-at-law  of  the  testator,  Henry  Baker,  filed 
^is  biU  against  Sophia  Baker  and  another,  praying  that  the  will  of 
the  testator,  Henry  Baker,  might  be  established,  and  the  trusts  per- 
formed, &c.,  and  tnat  it  might  be  declared  that  he  was  entitled  to  an 
estate  in  fee  simple  in  the  lands  and  premises,  upon  the  true  con- 
atruotion  of  the  said  will.  Sophia  Baker,  by  her  answer,  claimed  to 
be  entitled  to  the  fee  and  inheritance  of  the  lands  devised  by  the  will 
of  Henry  Baker,  under  and  by  virtue  of  the  disentailing  deed  and  the 
will  of  John  Baker.  The  cause  was  heard  before  the  lord  chancel- 
lor of  Ireland,  on  the  29th  and  30th  January,  and  the  3d  February, 
1847 ;  and  on  the  25th  February,  1847,  his  lordship  gave  judgment 
in  favor  of  the  plaintiff,  the  present  respondent,  on  the  ground  that 
John  Baker  took  an  estate  for  life  only  under  the  will  of  Henry  Baker.* 
Prom  that  decree  Sophia  Baker  now  appealed. 

*  The  following  is  the  veiy  ftble  and  learned  judgment  pronounced  on  that  occa^ 
■ion: — 

'^  In  this  case  the  quoation  for  the  decision  of  the  court  arises  upon  the  will  of  Hearj 
Baker.  The  testator,  by  his  will,  bearing  date  the  36th  April,  18*^1,  after  disposing 
of  his  personal  property,  devised  his  real  estates  in  the  following  manner:  [His  kw^ 
■hip  here  stated  the  limitations  of  the  will.]  The  devise  to  John  Baker  is  to  a  natural 
■on ;  and  it  is  quite  plain,  from  the  context  and  phraseology  of  the  will,  that  the  testa- 
tor was  perfectly  well  aware  of  the  results  that  followed  from  the  position  of  the  dev- 
isee, and  that  neither  John  Baker  himself,  nor  any  of  his  issue,  could  ever  take  as 
right  heir  to  Henry,  the  testator.  The  plaintiff  in  this  cause  is  the  heir^l-law  of  the 
testator,  being  the  son  of  his  only  sister,  and  he  now  claims,  as  on  a  foilure  of  the  liro> 
itations  to  John  and  his  issue,  John  never  having  had  any  children*  The  defendant, 
Sophia  Baker,  the  widow  and  devisee  of  John  Bkiker,  claims  under  him,  alleging  that 
be  took  an  estate  tail,  not  directlj  displacing  the  limitations  to  his  sons  and  daughlers, 
but  by  way  of  remainder  on  failure  of  the  prior  limitations ;  and  that  to  e£kct  this 
object,  the  estate  in  fee  given  to  the  daughters  must  be  cut  down  to  an  estate  in  tail 
general,  so  as  to  effect  a  vested  limitation  of  the  remainder.  The  defendant  contends 
m  this  construction  on  the  grounds  of  the  general  intention  manifested,  as  she  insisti^ 


HOUSE  OF  LORDS,  1850-^1.  ^ 

~ 

Baker,  Appelknt,  Tucker,  Beiposcleiit. 

— ■  I  -   - 

Humphry  and  Ptior^  in  support  of  the  appeal.  If  this  wiU  ended 
at  the  imitation  to  the  daughter  or  daughters  of  John,  there  could  be 
do  doobt  but  that  they  would  take  a  fee  as  tenants  in  common ;  but 
the  word  ^  heirs  **  must  be  oonstraed  according  to  the  meaning  of  the 
teatatcvr;  and  there  are  numerous  authorities  for  cutting  down  the 

b  the  will,  to  provide  for  the  issae  of  John  Baker;  and  that,  if  this  intention  is  to  pre- 
vail, the  estate  must  pass  through  the  entire  line  of  the  issae  of  John  before  it  could 
go  back  to  the  testator^  own  ri^t  heirs ;  that  the  express  limitations  do  not  affect  that 
•bject;  that  their  efl^t  is,  in  certain  events,  to  defeat  the  ultimate  remainder;  and 
tbatf  to  remedy  these  defects,  the  construction  contended  for  by  her  must  be  adopte(L 
If  the  construction  contended  for  by  the  defendant  prevail,  there  is  no  doubt  it  wU} 
remove  a  great  many  difficulties  which  must  otherwise  arise ;  for  it  is  quite  true,  that 
if  I  arrive  at  the  eonelusion  that  the  intention  of  the  testator  wajs  as  stated,  yet,  if  tko 
vill  cannot  be  eonstnied  as  contended  for  by  the  defendant,  the  consequences  woaki 
foUow  which  have  bees  noticed  by  her  counsel  in  argument.  Thus,  if  there  were  no 
daughters,  a  daughter  of  a  son  of  John  Uaker  could  not  take  in  any  event  Again^ 
if  John  Baker  married  twice,  and  had  a  son  by  the  first  marriage,  who  should  die  leav- 
»g  daughters,  and  a  daughter  by  the  second,  who  should  die  without  issue,  the 
dMghters  of  the  son  of  the  first  marriaee  could  not  take,  because  they  would  be 
only  of  the  half  blood  to  the  daughter  of  John ;  and  in  case  of  failure  of  the  estate  in 
tail  male  to  John's  sons,  and  a  daughter  taking  the  estate  and  dying  without  issue,  the 
estate  would  not  go  to  the  right  heirs  of  tlie  testator,  but  would  escheat  to  the  crown; 
(kr,  if  a  trust  estate,  would  vest  in  the  trustee  for  his  own  bene6t  according  to  the  rule. 
established  in  the  case  of  Burge$8  v.  fVlwd^  1  H.  Bl.  123.  The  constnietion  con- 
tended for  by  the  defendant's  counsel  will  remove  all  these  difficnlties,  if  it  can  pre« 
vmiL  We  may,  I  think,  safely  assume  that,  in  some  event  or  other,  the  testator  meant 
that  the  estate  shoald  go  back  to  his  right  heirs,  and  that  he  meant  to  accomplish  this 
object  by  the  limitations  of  the  will.  It  is  true  that  the  devise  to  the  ri^ht  heirs  is 
miui  as  a  iuiaty  or  father,  was  so  when  this  will  was  made ;  but  the  case  cited  by  Mn 
Fitsgerald,  .YoMii^Aam  v.  Jmmr^^  1  P.  Wms.  23,  shows  that  such  a  devise  as  was 
stated  in  that  case  may  be  sufficient  to  manifest  the  intention  of  the  testator,  and  aid 
the  construction  of  the  will.  It  is  also,  I  think,  plain  on  the  face  of  the  will  that  the 
testator  knew  what  every  man  must  be  presumed  to  know,  that,  by  law,  none  of  the 
deseeodanta  of  John  Bsiker  could  take  under  this  devise  to  the  right  heirs :  there  is 
nothing,  at  all  events,  on  the  face  of  the  will  to  show  that  he  was  under  any  mistake 
npon  that  subject.  The  question,  then,  is.  What  is  the  efkct  upon  this  will  of  the  de- 
vise, on  Itiilure  of  issue  of  John  Baker?  It  is  not  a  devise  on  failure  of  issue  of  the 
daughters  of  John  Baker,  which  would  have  cot  down  the  estate  given  to  them  to  an 
estate  Uil,  as  is  clearly  stated  by  Hoft,  C.  J.,  in  that  case  of  Abtttn^Aom  v.  Jennings^ 
already  mentioned,  and  as  is  ruled  in  many  cases.  This  is  a  question  of  intention ; 
and  to  take  the  most  simple  case  of  a  devise  to  A.,  and  in  default  of  his  issue  to 
Bs  it  baa  toag  been  settled  that  the  devise,  which  wo61d  prima  fatit  have  given  but  an 
estate  for  life  to  A.,  gives  him  an  estate  tail  to  effectuate  the  intent  deduced  from  the 
words  of  limitation  over,  that  all  his  issue  should  take  the  estate  befbre  it  could  go/^ 
the  devisee  in  remainder.  The  next  class  of  cases  opens  another  question :  it  iS| 
when,  after  the  devise  to  the  first  taker,  either  generally  or  expressly,  for  life,  partic- 
ular limitations  are  introduced  in  favor  of  his  issue,  followed  by  a  limitation  on  failure 
of  issae  of  the  same  person.  If  these  particular  limitations  exhaust  the  entire  line 
of  issue  in  whose  favor  they  are  designed,  without  calling  in  any  implication  of 
a  more  general  character  to  bo  dedoced  from  the  language  of  the  limitations  over, 
that  hmitation  is  to  be  considered  as  implying  nothing  more  than  has  been  expressed 
by  the  particular  limitations  which  precede  it,  because  the  intention  which  it  indicates 
has  been  already  expressly  and  ftilly  carried  out  This  is  the  cxse  of  Bamfidd  v.  Pop" 
Asm,  Balk.  336,  referred  to  in  Tkt  Morney  General  v.  Suttorij  1  P.  Wms.  760,  and 
Qjii^aj'  V.  fKiUfe,  Willes,  348.  But  the  ignorance  and  inaccuracies  of  testators  too 
olien  present  to  the  consideration  of  courts  of  justice  cases  requiring  the  application 
of  a  different  principle,  and  numerous  have  been  tlie  instances  in  which  thejr  have 
SB  called  on  to  determine  on  the  effect  of  such  general  words  of  limitation  in  re« 
lindsr,  when  the  provisions  already  expressed  do  not  appear  to  be  consonant  with 
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word  '*  heirs  "  to  mean  heirs  of  the  body ;  and  where,  as  in  this  case, 
there  is  a  gift  over,  but  in  default  of  issue  of  another  person  who  took 
under  a  previous  limitation,  and  who  is  the  parent  oi  the  subsequent 
taker,  and  a  failure  of  whose  issue  involves  the  failure  of  the  issue  of 
the  subsequent  taker,  (the  daughters,)  the  word  <<  heirs"  will  be  read 

the  presumed  intentioa ;  and  hence  has  arisen  the  rule,  that  the  particular  intent  ie  ta 
be  disTRgarded,  in  order  to  carry  into  effect  the  manifest  general  intent  of  the  testator. 
This  principle  has  been  applied  to  one  division  of  this  class  of  cases  more  immediately 
applicable  to  the  present  case  —  that  is,  where,  in  the  enumeration  of  the  lines  of  ia* 
ane,  the  entire  number  of  the  same  class,  which  the  paiticular  limitations  indicate  an 
intention  of  selecting,  is  left  incomplete,  there  the  general  language  of  the  limitation 
over  has  been  laid  hold  of  as  indicating  the  general  intention  to  include  all  of  the 
class,  and  as  controlling  the  particular  limitations  to  a  particular  number.  Such  is  the 
ease  ofLangUy  v.  Baldmn,  1  £q.  Ab.  185,  where  the  devise  was  to  J.  S.  for  life,  and 
after  his  death  to  his  first  son  in  tail,  and  so  on  to  the  sixth  son ;  and  then  devised, 
t^at,  if  J.  S.  should  die  without  issue  male,  the  land  should  remain  to  J.  B. ;  and  the 
court  of  common  pleas  certified  that  J.  S.  took  an  estate  taD.  And  Raymond,  C.  J., 
observes,  on  this  case,  that  an  estate  tail  was  raised  by  implication,  because  the  ezDress 
deifise  was  not  to  all  the  sons ;  for  if  there  had  been  more  than  six,  and  the  six  aead». 
must  the  heir-at-hiw  have  it  before  a  seventh  son  ?  So  also  in  The  Mommy  Cknend  ▼•• 
SuUon,  1  P.  Wms.  753;  3  Bro.  P.  C.  75,  Toml.  ed.,  the  devise  was  to  the  testetoi's 
nephew  (who  was  not  his  heir-at-law)  for  life,  and  afterwards  to  the  first  son  or  issoe- 
male  of  his  body,  and  to  the  heirs  male  of  the  body  of  such  first  son ;  remainder  to* 
his  nephew's  second  son,  and  his  issue  male  in  tail ;  and  then,  after  the  death  of  the 
nephew  without  issue  male  of  his  body,  the  estate  was  limited  over :  and  in  this  caee, 
too,  it  was  held  by  the  House  of  Lords  that  the  nephew  took  an  estate  taiL    Again,  in 

tease  of  Staniof  v.  Leonard^  Amb.  355 ;  s.  c.  1  Eden,  87,  in  a  devise  to  Samuel* 
natural  son  of  the  testator,  for  life,  and  after  his  death  to  his  eldest  son  and  his 
issue  male,  and,  for  want  of  issue  of  Samuel,  then  over*  it  was  held  that  Samuel  took 
yk  estate  tail  in  remainder.  Now,  in  these  cases  the  intent  of  the  testator  was  man- 
i^eet  to  make  provision  for  all  the  issue  of  the  persons  to  whom  express  estates  for  lifo 
were  given,  but  the  enumeration  did  not  comprehend  the  entire  class ;  and  the  court 
laid  hold  of  the  language  of  the  event  on  which  the  limitation  over  was  to  arise,  so  as 
to  include  the  whole  line.  But  that  is  not  the  case  in  the  will  that  is  now  befine  me. 
Here  the  lines  of  issue  are  defined ;  within  the  range  of  the  intention,  as  it  is  indicat- 
ed by  the  particular  limitations,  the  devises  are  complete.  All  the  sons,  of  John  B»« 
ker,  with  all  the  male  descendants  of  these  sons,  are  included  in  the  first  limitation ; 
ii^l  his  daughters  and  their  descendants  are  included  in  the  second.  I  am  now  consid- 
ering the  case  as  if  the  devise  to  the  daughters  was  what  the  defendant  contends  it 
should  bo  —  that  is,  conferring  on  tlicm  an  estate  tail  Now,  referring  to  the  author- 
ities, it  cannot  be  denied,  that  iu  this  division  of  the  general  class  of  cases,  in  which 
the  supposed  general  intent,  dedacible  from  the  limitations  over,  is  apparently  more 
comprehensive  than  the  particular  antecedent  limitations  would  satisfy,  but  in  which 
complete  provision  is  made  for  all  the  members  of  the  particular  lines  of  issue  which 
those  antecedent  limitations  of  themselves  indicate  an  intention  to  provide  for,  the  en- 
larged construction  has  not  been  given  which  has  been  applied  to  the  class  I  have 
previously  noticed.  It  has  been  considered,  that,  instead  of  applying  the  general 
words  of  the  limitations  over  to  enlar^  the  provisions  of  the  particular  limitations, 
and  supply  their  defect,  the  latter  are,  in  this  second  class,  to  contract  the  more  gen- 
eral language  of  the  limitation  over,  and  confine  it  to  the  lines  of  issue  for  whom  ex- 
press provision  has  been  made ;  that,  in  using  general  langua^je,  the  testator  is  not  of 
necessity  to  be  supposed  as  intending  to  do  more  by  implication  than  he  had  actually 
done  by  the  express  words  he  had  used ;  and  that  the  express  limitations  being  sum- 
cfent  to  include  all  the  class  of  which  express  mention  is  made,  they  do  not  ot  theo»- 
splves  supply  any  ground  for  supposing  the  intention  to  have  been  more  extensive ; 
and  that,  in  the  absence  of  any  such  evidence  of  intention  to  be  deduced  from  those 
limitations,  there  is  no  foundation  for  giving  a  more  enlarged  meaning  to  the  words 
of  the  limitation  over.  In  other  words,  in  both  classes  of  cases  the  intention  is  de- 
duced, not  from  the  words  of  the  limitation  over,  but  from  those  of  the  prior  Ui 
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of  the  body,"  because  it  is  impossible  to  construe  the  gift  ov^ 
^ritisout  adoptiiig  that  constraction.  The  gift  over  in  the  present 
case  ij3  only  in  t^  event  of  a  general  failure  of  issue  of  Jcriin  -Baker, 
liate  cases  have  tended  to  sacrifice  the  particular  to  the  general  in« 
tent.    Jessam  v.  Wr^^U,  2  Bligh,  1.     What  we  contend  should  be 

in  the  one  ctsey  from  their  imperfi^tion  to  accomplish  what  they  show  to  have  been  the 
paiticolar  intent ;  in  the  other,  from  their  being  adequate  and  sufficient  for  that  purpose* 
The  earliest  case  on  this  head  is  that  of  TtA  v.  i>eticAaifi,  2  Dy.  171 ;  &  c.  Andenu 
&  In  this  case,  the  devise  was  to  Clement  Frencham,  and  the  heirs  male  of  bis  body ; 
and  if  it  happen  that  he  dies  without  issue  of  his  body,  then  over  to  Alexander 
Frenchaio ;  and  it  was  held,  that  Clement  Frencham  took  but  an  estate  in  tail  male,  which 
wa«  not  enlarged  into  an  estate  in  tail  general  by  the  words  of  the  limitation  over^ 
*biit  the  fiiBt  words  in  the  will  is  the  intent  of  the  testator,  which  guide  the  subse- 
qoent  words ; '  and  upon  this  principle  proceeded  the  case  so  much  relied  on  at  the 
bar — I  mean  the  case  of  Blackbom  w^Edgley,  1  P.  Wms.  600.  There  was  a  case 
which  very  strongly  resembled  the  present  There  the  testator  devised  his  estate  in 
trust  to  convey  them  to  Hewer  Edgley  for  life,  withoot  waste,  remainder  to  trustees  to 
pieserve  contugent  remainders,  remainder  to  his  (Hewer's)  first  and  other  sons  in  tatt 
maley  remainder  to  his  daughters  in  tail  general,  as  tenants  in  common,  witli  a  jointmv 
ing  power  to  Hewer  £dgley ;  and  if  Hewer  Edgley  should  die  without  issue,  Uien  the 
testator  devised  the  estates  over  in  fee  to  his  cousins.  Now,  in  that  case,  as  in  the  case 
now  before  me,  an  argument  was  raised  upon  the  efiect  of  the  terms  of  the  limitation  ovorf 
and  It  appears  u>  me,  that  the  coart  there  collected  the  intention  of  the  testator,  not 
from  the  language  of  the  limitation  over,  but  from  the  words  of  the  antecedent  limita- 
tions ;  and,  uiere  being  no  manifestation  of  an  intention  in  the  testator  to  comprehend 
every  class  of  Hewer  Edgley's  descendants,  the  court  did  not  put  a  larger  construe* 
tion  on  the  prior  limitation  than  the  words  themselves  necessarily  imported.  There^ 
too,  as  here«  it  was  argued,  that,  unless  an  estate  tail  was  given  to  the  first  taker,  his 
son's  daughters  would  be  excluded.  But  Liord  Chancellor  Parker  said,  *As  to  what 
had  been  urged,  that  unless  these  words  were  to  create  an  estate  tail  in  Hewer  Edgleyi 
his  sob's  daughters  could  not  take,  it  did  not  appear  the  testator  intended  Hewer  Edg« 
ley's  son's  daughters  should  take,  for  he  might  thinks  that  on  Hewer  Edgley  dying 
without  issue  male  his  name  and  family  would  be  determined;  for  which  resson  he 
might  limit  it  over  to  the  daughters  of  Hewer  Edgley  himself.  Besides,  the  son  of 
Hewer  Edgley  would  be  tenant  in  tail,  and  when  of  age  might,  by  docking  the  en- 
tail, give  the  premises  to  his  daughters.'  The  case  of  Mone  v.  The  Aktrquis  of  Or- 
mondj  5  Mad.  if9;  s.  e.  1  Russ.  382,  has  also  been  cited  to  the  same  effect;  it  does 
not,  however,  touch  the  principle  so  closely  as  Biadcbom  v.  Edf^ky,  because  in  ^orst 
V.  2Vie  Marquis  of  Ormond  there  were  much  stronger  grounds  for  contending  that  the 
failure  of  issue  there  meant  the  issue  before  provided  for,  than  in  the  case  of  Biadcbom 
▼.  Edgiof.  In  the  report  of  the  case  of  Morse  v.  The  Marquis  of  Ormond,  1  Russ.  38S^ 
much  stress  is  laid  on  the  words  of  the  codicil.  ^I  may  also  here  refer  to  the  ease  of 
Qnmes  v.  .HSdkc,  5  Ad.  &.  El.  38;  s.  c.  11  Sim.  536,  cited  in  argument.  That  case  is 
in  affirmance  of  the  principle  of  construction  I  have  stated,  and  in  accordance  with 
the  case  of  BUtdAom  v.  Edgi^,  In  that  case,  the  devise  was  to  the  testator's  grandson 
for  life,  with  remainder  to  trustees  to  preserve  contingent  remainders ;  remainder  to 
bis  first  and  every  other  son  in  tail  male ;  and,  on  failure  of  such  issue,  remainder 
over.  By  a  codicil,  he  revoked  several  dispositions,  and  devised  the  estate  to  Ins 
grandsflo  and  his  heits  in  strict  entail,  as  in  his  will  directed,  and  on  failure  of  issue 
of  the  grandson,  then  over.  The  court  of  queen's  bench  held,  that  the  grandson  took 
a  life  estate  only,  and  the  vice-chancellor  concurred  in  their  decision.  So  far  the  cases 
maintain  the  general  proposition  I  have  already  referred  to,  namely,  that  the  testator 
is  not  to  be  supposed  to  intend  to  do  more  by  implication  than  ho  has  done  by  express 
words.  If  it  were  the  intention  of  the  testator  that  the  danghten  of  the  sons  should 
take  estates,  he  might  have  secured  that  object  by  an  express  limitation,  as  readily  and 
as  naturally  as  be  did  the  express  limitation  to  the  sons  of  sons.  The  case  of  the  de- 
fendant, however,  is  not  pressed  to  the  extent  of  seeking  to  destroy  the  intermediate 
Umitations;  bat  it  is  contended  for  her,  that  the  general  intention  of  the  testator  will 
besatiirtSed  by  giving  an  estate  tail  to  John  Baker,  after  the  limitations  to  the  daugb 
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implied  here  is,  an  estate  tail  to  John  Baker  in  remaiader,  after  the- 
estate  tail  to  his  daughters ;  this  would  leave  untouched  all  the  par« 
ticular  limitations,  only  construing  *'  heirs  of  the  daughters,"  heirs  of 
the  bodies  of  the  daughters. 

The  general  intent  of  the  testator  was  to  provide  for  all  the  mem- 
bers of  John  Baker's  family ;  and  the  construction  for  which  we  con- 
tend would  efiect  this  object.  The  contrary  construction  would 
defeat  this  object,  for  at  the  time  this  will  was  made  there  could  be 
no  inheritance  of  the  half-blood ;  and  if  a  daughter  of  a  second  mar- 
riage took  the  fee,  the  effect  might  have  been  this:  that,  though 
there  might  be  numerous  daughters  of  sons  by  the  first  marriage, 
the  estate  would  go  away  from  the  family.  So  that  not  only  would 
the  general  intent^  that  the  estate  was  not  to  go  over  except  upon  the 
failure  of  issue  of  John  Baker,  be  disappointed,  but  the  right  heirs 
of  the  testator  would  be  disappointed  by  giving  an  estate  in  fee  to 
the  daughters,  for  this  would  carry  it  to  their  maternal  heirs,  or  to  the 
crown.  The  case  of  Bhckbom  v.  Edgley^  1  P.  Wms.  600,  which 
was  the  case  nearest  the  presents,  and  which,  by  the  lord  chancellor 
of  Ireland,  was  considered  as  concluding  the  question  in  the  present 
case  against  the  appellant,  is  not  an  authority  to  be  followed ;  be- 
cause, first,  the  will  in  that  case  is  not  correctly  stated.  We  have 
examined  the  Reg.  Lib.,  and  find  that  the  devise  after  that  to  Hewer 
Edgley  for  life,  &c.,  instead  of  being,  as  reported  in  Peere  Williams, 
to  sons  in  tail  maie^  remainder  to  daughters  in  tail  general^  was  to 

I--  ■!■ ., ^ 

ten.  The  case  of  Dot  v.  GaUmij  3  Ad.  &>  £1.  340,  baa  been  relied  on  by  her  counsel 
for  this  proposition,  and  on  it  they  bare  mainly  realted  her  claim.  That  was  the  case 
of  a  veiy  comphcated  will ;  and  it  is  quite  manifest  that  the  court  collected  the  ffen* 
eral  intention  of  the  testator,  not  from  the  simple  words  in  default  of  issue,  but  Irom 
all  the  particular  limitations.  In  examining  tbat  case,  it  will  be  apparent  that  the  in- 
tention of  the  testator  was,  that  the  estate  should  not  go  over  as  long  as  there 
was  any  stock  of  the  testator,  and  that  all  bis  issue  should  be  included  in  the  limita- 
tions. [His  lordship  here  read  the  limitations  at  length.]  These  evidence  a  full 
intention  that  every  line  of  the  issue  of  the  testator  should  take.  The  particular 
limitations,  it  will  be  observed,  were,  to  a  certain  extent,  imperfect,  not  pro- 
viding for  the  children  of  children  wbo  might  have  died  in  the  lifetime  of  particular 
issue ;  but  the  intent  was  manifest  to  provide  for  every  line  of  issue,  and  brings  the 
case  within  the  range  of  The  Momof  General  v.  iS>iiifofi,  and  the  cases  of  that  class  to 
which  I  have  already  alluded,  where,  the  particular  limitatioa  being  incomplete,  the 
language  of  the  limitation  over  was  laid  hold  of  as  indic&tiiw  the  general  intent ;  and 
tha^  in  troth,  is  the  principle  of  the  decision  in  the  case  of  Doe  v.  Halky^  8  T.  R.  5^ 
also  relied  on  so  strongly  by  the  defendant  That  case,  however,  is  not  an  author- 
ity for  the  proposition  contended  for  by  the  defendant.  It  is  a  case  of  plain  intention 
to  include  all  the  male  issue  of  Michael  Halley ;  and  it  never  could  be  contended, 
that  the  testator  meditated,  by  *  issue,'  only  the  eldest  son  and  his  heirs.  That  case  . 
stands  on  its  own  circumstances,  and  is  no  anthori^  to  cut  down  the  estate  in  fee  of 
the  daughters  in  the  present  case.  Upon  the  whole  of  this  case,  whatever  doubt  or 
difficulty  I  might  feel  if  the  question  was  an  open  one,  I  am  bound  to  say  I  think  it  is 
concluded  by  the  authority  of  the  case  bf  BtaMom  v.  Edglw.  That  case  was  de- 
cided more  than  a  century  since,  and  has  never  been  overruled.  I  cannot,  therefore, 
now  disreffard  it ;  on  the  contrary,  till  a  court  of  law  shall  overrule  it,  I  feel  myself 
bound  to  follow  the  decision.    I  shall  therefore  hold  that  John  Baker  took  but  an 

_  • 

estate  for  life,  and  that  the  defendant,  Sophia  Baker,  can  derive  no  interest  in  the 
lands  as  his  devisee ;  at  the  same  time,  if  she  desire  to  have  the  opinion  of  a  court  of 
law  upon  the  will,  I  shall  direct  a  case  for  that  purpose." 
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heirs  maie  of  bodies  ofsons^  and  heirs  ofhodies  of  daughters;  and  the 
report  is  In  other  respects  inaccnrate,  as  appears  from  extracts  from 
Reg.  Lib.9  A.  D.  1719,  foL  445,  et  seq.^  And  it  appears  from  the 
decree,  that  Susanna,  one  of  the  donees  over,  had  died,  and  that 
Hewer  ESd^ey  was  her  heir ;  and  one  question  was,  whether  it  was 
a  vested  interest  in  her  so  as  to  descend  to  her  heir,  or  vested  by  pur- 
chase;  and  it  is  clear  that  the  decree  could  not  have  proceeded  upon 
ilie  referential  construction ;  for  the  terms  of  the  decree  show  that  the 
court  had  in  its  mind,  as  the  ground  of  the  judgment^  the  actual 
words  of  the  preceding  devise.  But  assuming  that  BlacUbom  v. 
Edgley  is  in  authority,  we  submit  that  it  does  not  decide  any  general 
rule  which  can  govern  this  case ;  and  all  the  decisions  which  have 
followed  that  case,  by  giving  a  referential  construction  to  the  words 
^  without  issue,"  have  been  decided  upon  their  special  circumstances. 
This  was  particularly  the  case  in  Morse  v.  Lord  Ormonde  5  Mad.  99  ; 
and  on  appeal,  1  Russ.  382.  So  in  Oraves  v.  Hicks,  5  Ad.  &  El.  38 ; 
11  Sim.  636-  Blackbom  v.  Edglei/  has  never  been  received  by  con- 
veyancers as  establishing  the  proposition  of  the  other  side ;  it  i?  not 
reierred  to  by  Mr.  Feame,  or  Mr.  Preston,  nor  in  Powell  on  Devises, 

i  The  following  were  the  extracts  referred  to :  — 

'^  And  in  case  the  said  Hewer  Edgley  should  die  without  issue  behind  him,  or  if  such 
issue  should  happen  to  die  without  issue  of  their  respective  bodies,  then  his  will  was, 
that  his  said  real  estate,  and  the  estate  to  be  purchased  with  his  pentonal  estate,  should 
be  so  settled,  that  in  case  his  kinswoman,  Ann  Edgley,  should  be  then  livinff,  she 
Bboold  enjo^the  rents  of  his  whole  estate  for  her  life,  and  from  her  decease  one-fourth 
part  thereof  was  to  be  enioyed  by  the  plaintiff  William  Blackbom,  his  heirs  and  as- 
mgos;  one  other  fourth,  by  the  plaintiff  Abraham  Blackbom,  his  heirs  and  assigns; 
amther  fourth  by  the  plaintiff  Ann  Jackson,  her  heirs  and  assigns ;  and  the  other 
fbirrth  by  Susanna  Bdgley  the  younger,  daughter  of  the  said  Ann  Edgley,  her  heirs 
uoA  assigns." 

Prayer  of  bill,  inUr  aUa,  to  account  for  personal  estates  and  rents,  ^  and  settle  and 
convey  the  manors  and  lands  the  said  testator  died  seized  of,  according  to  the  direc- 
tions of  his  will."  Annuities  secured,  and  charged  on  estate,  &c. ;  personal  estate 
appropriated,  debts  and  legacies  paid,  and  residue  of  personal  estate  laid  out  in  lands, 
to  be  settled  accordingly,  as  directed  by  will ;  and  to  have  directions  of  the  court 
tooehing  the  testator's  will  and  the  matters  aforesaid." 

Decree,  infer  aUtt,  **And  that,  if  any  other  matters  shall  seem  difficult,  the  said 
master  do  report  the  same  specially  to  the  court  for  further  directions  thejreon ;  and 
what,  opon  account,  Ac.,  the  residue  shall  appear  to  amount  unto,  is  to  be  laid  out  and 
ioveaied  in  one  or  more  purchase  of  land,  by  and  with  the  approbation  of  the  said 
master;  and  when  such  pnrclhse  shall  be  made,  it  further  ordered  and  directed,  that 
the  lands  so  parchased,  or  a  sufficient  part  thereof,  be  charged  and  made  liable  to  the 
payment  of  the  said  charity  of  61,  a  year  to  the  schoolmaster  of  Olaphara,  and  his  suc- 
cessors forever,  according  to  the  direction  of  the  said  will,  and  that  the  said  master  do 
see  the  same  done  accord inglv ;  and,  subject  thereto,  that  the  lands  fo  purchased,  and 
.also  the  testator's  real  estate,  be  settled  according  to  the  testator's  will ;  and  in  case 
the  parties  differ  about  such  settlement,  the  said  master  is  to  see  the  same  made,  pur- 
suant to  the  said  will.  But  in  regard  to  the  said  Susanna  Edgier,  who  is  dead,  his 
lordship  declared,  that  the  fourth  part  of  the  estate  in  question,  which  was  to  have  been 
limited  to  her  in  case  of  Hewer  Edgley  not  having  sons  and  daughters  living  at  his 
death,  ought  to  go  to  the  said  Hewer  Edgley,  her  brother  and  heir,  and  to  his  heirs ; 
hot,  before  such  settlement  is  to  be  made,  proper  care  is  to  be  taken  to  indemnify  the 
trustees  against  any  demand  from  the  crown,  and  the  parties  are  to  be  at  liberty  to 

apply  to  the  court  in  relation  thereto,  as  occasion  may  require And  it  is 

ftifther  ordered,  that  all  parties,  plaintiffs,  and  defendants  in  these  causes  have  their 
coets  of  these  snits,  to  be  paid  out  of  the  tmst  estate." 
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nor  in  Hargrave  &  Butlert  Coke  Littleton,  nor  in  Boberts  on  WiBs, 
nor  in  Burton's  Compendium  of  Real  ftoperty.      The  lord  chan« 
cellor  of  Ireland  fell  into  an  error  in  this  case,  when  referring  to  the 
case  of  Turk  v.  Frenchmn;  2  Dy.  171,  from  which  he  infers  that  **the 
first  words  in  the  will  is  the  intent  of  the  testator,  which  guide  the 
subsequent  words."     The  English  translation  of  Dyer  »ay»,  **  For  the 
intent  of  the  devisor  appears  expressly  by  his  subsequent  words ;  '* 
but  this  is  a  mistake ;  and  upon  principle  there  can  be  no  doubt  that 
the  last  words  in  a  will,  and  the  first  in  a  deed,  must  prevail.     Afbr« 
raU  V.  SuiUm,  1  Ph.  533.     And  in  King  v.  Melting,  Vent.  226,  Hale, 
C.  J.,  explains  the  case  in  Dyer,  in  this  manner,  p.  231 :  *'  For  an  im- 
plication of  an  estate  of  inheritance  shall  never  ride  over  an  express 
limitation  of  an  inheritance  before  ; "  and,  in  the  present  case,  we  do 
not  ask  to  imply  an  estate  which  will  override  the  previous  estates, 
but  only  to  imply  an  estate  tail  in  remainder  in  John  Baker.     The 
rule  in  SheUey^s  Case  is  not  confined  to  immediate  limitations  after 
the  estate  for  life.     Letois  v.  Waters,  6  East,  336 ;  2  Jarm.  on  Wills, 
371 ;  Parr  v.   Smndels,  4  Russ.  283.     After  commenting  at  great 
len^h  on  the  further  cases  of  Cole  v.  Seteell,  42  Jur.  927 ;  Bambfteld 
V.  PophaMy  1  P.  Wms.  64 ;  AlUmson  v.  CtUherow,  1  Ves.  24 ;  Doe  v, 
GaUini,  3  Ad.  &  El.  340 ;  Ghodrightv.  Dunham,  Dougl.264;  Ginger 
V.   Wldte,  Willes,  348 ;   Bristow  v.  Boothby,  2  8im.  &  S.  466 ;  jE* 
wards  V.  AUiston,  4  Russ.  78 ;  Tenny  v.  Agar,  12  East,  253 ;  NoU 
iingham  v.  Jennings,  1  P.  Wms.  23 ;  ScoU  v.  Scott,  Amb.  383;  Doe 
v.  HaUey,  8  T.  R,  5;  The  AUomey  General  \.  Sutton,  1  P.  Wms.  763; 
Stanley  v,  Lennard,  1  Eden,  87 ;  Langston  v.  Langston,  8  Bligh,  N. 
S.  167 ;  Elliconibe  v.  Gompertz,  3  My.  &  C.  150  ;  and  Franks  v.  Price, 
3  Beav.  182,  they  referred  to  the  conclusions  deduced  from  the  au- 
thorities by  Mr.  Jarman  in  his  Treatise  on  Wills,  vol.  2,  c  40,  s*  8, 
p.  397,  and  contended  that  Mr.  Jarmaii's  second  proposition,  namely, 
that  the  words  "  in  default  of  issue,"  or  expressions  of  a  similar  im- 
port, following  a  devise  to  all  the  sons  successively  in  tail  male,  and 
daughters  concurrently  in  tail  general,  are  to  be  construed  as  signify- 
ing "  such  issue,"  even  in  the  case  of  an  executory  trust,  was  not 
only  not  deducible  from  the  authorities,  but  contrary  to  them,  referring 
to  the  Supplement  to  Fearne's  Cont  Rem.,  by  J.  W.  Smith,  p.  296 ; 
and  they  suggested,  that,  instead  of  Mr.  Jarman's  second  proposition, 
the  following  should  be  adopted  as  the  only  rule  deducible  on  this 
point  from  the  authorities  :  That  whenever  the  prior  limitations  are 
to  all  the  children  in  fee,  leaving,  therefore,  nothing  to  be  disposed  of 
if  they  take  e^ect ;  or  in  tail,  so  as  effectually  to  dispose  of  the  estatee 
under  every  state  of  circumstance  antecedent  to  that  designated  by 
the  primary  meaning  and  ordinary  interpretation  of  the  words  of  the 
gift  over,  (independently  of  events  happening  prior  to  the  testator's 
decease,  which,  it  is  supposed,  he  can  himself  provide  for,)  these 
words  would  be  held  properly,  almost  indeed  of  necessity,  refereniial 
only  ;  but  in  every  case  where  any  chasm  of  events  occurs  between 
the  actual  limitations  to  the  children,  and  that  upon  which  the  gift 
over  is  made  to  depend,  (not  referable  in  point  of  time  to  the  life  of 
the  testator,)  an  estate  tail  in  remainder  in  the  .parent,  tenant  for  lifei 


HOUSE  OF  LORDS,  1850-^1.  0 

Baker,  Appellant,  Tucker,  Respondent 

whose  iflsue  is  referred  to  in  the  gift  over,  would  be  implied  to  fill  up 
sQch  chasm.  That  such  seems  to  have  been  the  true  principle  upon 
which  the  cases,  (with  the  exception  of  Blackborn  v.  Edgley^  if  that 
case  be  not  referable  to  special  circumstances,)  and  particularly  the 
later  ones  of  Doe  v.  Hailey^  Doe  v.  Gallini^  and  Parr  v.  Swindels^ 
(ubi  sop^)  proceeded ;  and  that  it  was  much  better  that  the  rule,  and 
its  appUcationi  should  depend  upon  whether  or  not  the  prior  disposi- 
tions thus  oompiehead  in  their  range  all  the  objects  which  the  gift 
over  contemplates  as  having  failed —  a  plain  and  simple  fact  —  than 
that  it  should  depend  upon  so  varying  and  unsatisfactory  a  state  of 
circumstances  as  their  comprehending  such  objects  to  some  greater 
or  less  extent;  and  that,  if  a  restrictive  intention  can  be  collected  from 
the  whole  of  the  will,  a  restrictive  interpretation  will  be  applied  ac- 
cordingly, as  in  EUicombe  v.  Crompertz.  But  that  if  there  be  nothing 
from  which  it  can  be  properly  inferred,  the  words  of  the  gift  over, 
which  seem  then  to  be  the  proper  and  legitimate  source  for  implica- 
tion, would  be  left  to  their  primary  and  legal  import  and  operation  -— 
thus  effiscting  the  general  intention  of  the  testator,  and  without  in- 
vc^ving  the  sacrifice  of  any  particular  intention,  or  the  departure  from 
any  acknowledged  rules  or  principles  of  construction.  Lastly,  they 
contended,  that  even  assuming  that  the  daughters  of  John  Baker  were 
intended  to  take  in  fee,  still  that  a  concurrent  contingent  remainder 
to  John  Baker  might  be  implied  in  this  way,  ^  and  if  no  daughters^ 
then  to  John  Baker  in  tail ; "  tliis  would  have  enabled  John  Baker  to 
bar  the  remainders,  under  the  Irish  fines  and  recoveries  act,  4  &  6 
Will  4,  c.  92>  s.  12-16,  22. 

G.  Turner  and  Wicketu^  for  the  respondents.  The  question  here 
turns  merely  upon  the  construction  of  this  will ;  that  is,  whether  an 
estate  tail  in  remainder  in  John  Baker  is  to  be  implied.  The  other 
side  contend,  that,  although  there  is  an  express  devise  to  John  Baker 
for  life,  followed  by  limitations  to  the  male  issue  of  John  Baker,  and 
then  to  the  daughters  in  fee,  yet  that  the  estate  in  fee  to  the  daughters 
is  to  be  cut  down  to  an  estate  taU,  and  that  then  a  limitation  in  tail 
in  remainder  to  John  Baker  is  to  be  interposed  before  the  gift  to  the 
right  heirs  of  John  Baker.  There  are  four  constructions  of  this  will 
which  may  be  contended  for :  first,  that  of  the  appellant ;  secondly, 
that  these  words,  '^  and  in  default  of  issue  of  the  said  John  Baker," 
are  clearly  referential  words,  referring  to  the  issue  of  John  Baker,  who 
had  been  described  in  the  previous  limitations ;  thirdly,  that  these 
words  may  be  construed,  ''  in  case  there  shall  be  no  issue  of  John 
Baker,"  in  which  case  there  would  be  a  contingency  with  a  double 
aspect ;  fourthly,  that  the  daughters  of  John  Baker  were  to  take  in 
fee,  and  that  there  is  nothing  in  the  will  to  cut  down  the  construction 
of  this  express  limitation  to  an  estate  tail.  The  first  and  second  of 
these  propositions  must  be  considered  together.  The  proposition  of 
the  other  side  is,  that  in  all  cases  where  there  is  a  limitation  in  de- 
fault of  issue,  if  there  be  any  chasm  in  the  prior  limitations,  you  must 
imply  an  estate  tail  in  remainder.  The  effect  of  this  rule  would  be, 
that,  notwithstanding  a  testator  expresses  peculiar  favor  for  particular 
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lines  of  issue,  the  words  "in  default  of  issue"  must  be  constnied  as 
words  of  limitation,  and  not  referential.  Suppose  a  limitation  to  A 
for  life,  remainder  to  the  eldest  son  of  A  in  tail  female,  remainder  to 
the  second  son  in  tail  male,  and  in  default  of  issue  of  A,  then  over,— 
this  rule  would  oblige  you  to  insert  an  express  limitation,  so  as  to 
carry  the  estate  to  the  tail  male  of  A.  In  the  present  case,  there  is  no 
failure  in  the  limitations  to  the  immediate  children  of  John  Baker ; 
the  omission  is  only  as  to  daughters  of  the  sons  of  John  Baker.  We 
admit,  that  where  a  testator  limits  an  estate  to  A  for  life,  and  then  to 
several  sons  of  A  in  tail,  and  then  there  is  a  general  limitation  over, 
in  default  of  issue  of  A,  the  courts  have  considered  that  the  limitation 
was  not  in  favor  of  any  particular  son,  and  have  therefore  implied  an 
estate  tail  in  the  parent;  but  the  cases  have  not  gone  so  tar  as  to 
imply  this  in  favor  of  remote  issue,  but  only  to  let  in  a  class  equally 
near  to  the  first  taker ;  the  chasm  has  only  been  supplied  in  favor  ot 
the  immediate  generation.  Langley  v.  Baldwin^  1  Eq.  Ab.  185,  pi.  29 ; 
The*  Attorney  General  v.  Sutton^  ubi  sup.  Doe  v.  Halley,  ubi  sup. 
Stanley  v.  Lennard^  1  Eden,  87.  The  other  side  say  that  Dyer's  re- 
port of  Turk  V.  Frencham  differs  from  Anderson's ;  but  we  submit 
that  the  latter  is  most  correct,  for  there  was  nothing  in  the  subsequent 
devise  which  could  regulate  or  guide  the  court;  therefore  the  observa- 
tion in  Dyer  about  "  subsequent  words  "  cannot  be  correct  The  case 
of  Blackbom  v.  Edgley,  ubi  sup.,  must  decide  this  case ;  and  your 
lordships  cannot  decide  in  favor  of  the  appellant  without  overruling 
that  case,  which  has  been  followed  for  more  than  one  hundred  years. 
It  was  followed  in  Morse  v.  Lord  Ormond^  ubi  sup.,  and  that  case  was 
not  decided  on  its  special  circumstances,  as  was  contended  on  the 
other  side ;  the  lord  chancellor  laid  no  stress  upon  the  limitation  of 
the  terra  for  one  thousand  years,  but  decided  the  case  entirely  upon 
the  construction  of  the  whole  will.  The  case  of  Tarbuck  v.  Tarbuck, 
cited  by  the  other  side,  is  only  reported  by  Mr.  Jarman  in  his  Treatise 
on  Wills,  vol.  2,  p.  375.  The  other  side  say  that  it  proceeded  merely 
upon  the  constnaction  of  the  gift  over ;  but  it  is  clear  that  it  proceeded 
upon  the  principle  laid  down  in  Blackbom  v.  Edgley^  and  Morse  v» 
Lord  Ormond.  The  true  rule  in  these  cases  is  well  laid  down  in  the 
cases  of  Ellicombe  v.  Gompertz^  ubi  sup.;  HiUersdon  v.  Lowe,  2  Hare, 
372;  Eno\.  Em,  6  Hare,  171;  s.  c.  ll  Jur.  746;  and  Hamitton  v. 
West,  10  Lr.  Eq.  Rep.  75.  As  to  the  third  and  fourth  constructions, 
this  is  a  technically  drawn  will,  and  it  is  an  established  rule,  that 
technical  w^ords  are  to  receive  a  technical  construction,  unless  there 
be  something  in  the  context  to  restrain  them.  Jesson  v.  Wright,  2 
Bligh.  1.  Here  there  is  a  clear  gift  to  the  daughters  in  fee ;  and  the 
word  "  heirs  "  cannot  be  cut  down  to  "  heirs  of  the  body  "  by  the  words 
of  the  gift  over;  that  is  never  done,  except  where  the  rift  over  is  to 
an  heir  of  the  prior  taker ;  it  is  otherwise  where  the  gift  over  is  to  a 
stranger;  TUburgh  v.  Barbutt,  1  Ves.  88;  Ginger  v.  White,  ubi  sup.; 
and  the  limitation  over  here  is  to  the  right  heirs  of  the  testator,  who 
must  be  strangers  to  the  issue  of  John  Baker,  he  being  illegitimate. 
fThey  referred  also  to  Malcom  v.  Taylor,  2  Russ.  &  M.  4l6,  and 
Egerton  v.  Jones,  3  Sim.  409.] 
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JBuny^kfyj  in  reply. 

July  9,  1850.  IfOBD  Brougham.  My  lords,  in  the  case  of  Ba^ 
ker  V.  Thicker^  I  have  to  call  your  lordships'  attention  to  the  very 
able  and  elaborate  argument  last  session,  when  my  noble  and  learned 
friend,  not  now  present,  held  the  great  seal,  and  at  which  I  attended ; 
and,  in  consequence  of  the  importance  of  the  point,  rather,  perhaps, 
than  from  any  feeling  that  we  had  of  any  great  doubt  as  to  the  con- 
dnaion  at  which  we  ought  to  arrive,  at  the  'close  of  the  argument  my 
noble  and  learned  friend  and  myself  thought  that  it  would  be  better 
to  postpone  finally  disposing  of  the  question.  The  case  arose  out 
of  a  gift  by  will,  to  John  Baker  for  fife,  remainder  to  his  first  and 
other  sons  in  taU  male ;  and  in  default  of  such  issue,  to  the  daughter 
or  daughters  of  John  Baker,  to  hold  to  them,  if  more  than  one,  and 
their  heirs,  as  tenants  in  common,  and  not  as  joint  tenants ;  and,  in 
default  of  issue  of  the  said  John  Baker,  then  over  to  the  right  heirs 
of  the  testator.  There  were  powers  of  jointuring  given  John  Baker, 
and  of  providing  portions  for  younger  children,  and  powers  of  leasing. 
Now  the  first  observation  that  arises  upon  the  structiure  of  this  will, 
is,  that  the  word  "  such  "  occurs  immediately  after  the  limitation  to 
the  first  and  other  sons  of  John  Baker,  in  tau  male,  —  and  in  default 
of  such  issue,"  then  to  let  in  the  daughter  or  daughters ;  but,  in  the 
limitation  "  over,"  upon  which  the  case  turns  here,  it  is,  "  and,  in  de- 
fault of  issue  generally,"  then  to  the  testator's  right  heirs.  But  it 
must  be  observed  that  this  word  "  issue  "  may  just  be  taken  as  if  it 
had  been  preceded  by  the  word  "  such,"  beca(jse  it  is  clear  that  he 
first  gave  it  to  the  first  and  other  sons  in  tail  male,  and  then,  in  de- 
fault of  such  issue,  to  the  daughters.  Having  by  that  gift  given  it  to 
the  daughters,  he  then  says,  '^  and  in  default  of  issue,"  which  means 
the  whole  issue,  — first,  the  issue  of  the  sons;  secondly,  the  issue  of 
the  daughters ;  and,  in  the  latter  case,  in  default  of  the  second,  he 
gives  it  as  if  it  had  been  ''such  issue,"  which  would  be  the  last. 
Therefore,  little  will  turn,  in  the  consideration  of  the  case,  upon  that. 
Now  I  take  it  that  it  is  clear,  that  a  gift  over  may  undeniably  affect 
the  preceding  gifts,  if  the  words  be  inconsistent  with  those  preceding 
gifts,  taking  effect  according  to  the  terms  used  in  describing  those 
preceding  gifts.  But  in  this  will,  it  appears  to  me,  there  is  no  such 
inconsistency  as  to  let  in  that  modification  between  the  terms  of  the 
rift  over  ana  the  terms  of  the  preceding  gifts.  All  the  children  of  John 
Baker  are  provided  for :  first,  the  sons,  tnen  the  daughters,  and  then, 
in  default  of  issue,  not  on  failure  of  issue^  but  for  Nvant  of  such  issue,  to 
the  testator's  right  heirs,  —  that  is  to  sav,  if  the  prior  gifts  do  not  take 
effect:  whereas,  if  we  adopt  the  appellant's  construction,  the  gift  in 
tail  male  to  sons  must  be  enlarged  to  a  tail  general  to  let  in  daughters 
of  sons,  and  the  fee  to  the  daughters  must  be  cut  down  to  an  estate 
tail,  in  order  to  give  effect  to  the  gift  over.  Now  this  construction, 
which  I  think  the  words  naturally  and  strictly  bear,  when  duly 
weighed,  is  entirely  in  accordance  with  the  current  of  decided  cases. 
I  shall  not  go  through  more  of  those  cases  upon  the  present  occasion 
than  appears  to  me  absolutely  necessary,  some  of  them  being  really,  I 
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might  almost  say,  on  all  fours  with  the  present  case.  They  are  illus* 
trated  by  such  a  case,  for  instance,  as  Turk  v.  Frencham,  2  Dy,  171. 
That  was  a  gift  to  A  B  and  the  heirs  male  of  his  body,  and  if  he 
died  without  issue  of  his  body,  over.  This  was  held  to  be  an  estate 
in  tail  male  to  A  B,  and  not  in  tail  general.  But  if  the  argument 
used  here  as  to  the  general  failure  of  issue,  and  the  want  of  issue 
generally,  without  specifying  one  particular  kind  of  issue,  were  to 
avail,  then  in  Turk  v.  Frencham  there  ougjit  to  have  been  an  estate 
in  tail  general  given  to  A  B,  the  first  taker,  and  not  in  tail  male.  I 
may  observe  upon  this  subject,  that  there  is  the  case  of  Goodright  v. 
DunJiam^  Dougl.  251,  in  which  there  is  a  great  deal  of  important  learn- 
ing; and  I  would  very  particularly  refer  to  the  very  able  commen- 
taries upon  that  and  two  other  cases  which  are  made  at  the  same 
part  of  the  book,  in  that  most  celebrated  and  justly  celebrated  work 
of  Mr.  Fearne  on  Contingent  Remainders,  where,  at  pages  375  and 
376,  your  lordships  will  find  an  able  commentary  upon  that  case  of 
Goodright  v.  Dunham. 

But  I  now  hasten  to  a  case  which,  it  appears  to  me,  we  must  set 
aside  and  no  longer  look  upon  as  law,  if  we  decide  contrary  to  the 
opinion  of  the  court  below,  and  according  to  the  argument  of  the 
learned  and  very  able  counsel  for  the  appellant  —  I  mean  Blackbom 
V.  Edgleyy  1  P.  Wms.  600.  Now  that  case  was,  no  doubt,  commented 
upon  at  the  bar,  in  the  course  of  the  argument,  and  very  ably  com- 
mented upon ;  and,  according  to  my  recollection,  for  it  is  a  long  while 
ago,  the  learned  counsel  for  the  appellant,  feeling  the  pressure  of  that 
case,  and  that  it  stood  very  much  in  their  way,  were  at  great  pains 
in  endeavoring  to  distinguish  it  from  the  present,  without  wishing 
to  shake  the  authority  of  that  decision.  I  think,  Mr.  Humphry,  you 
did  not  deny  the  authority  of  that  case,  —  so  much  as  endeavor  to 
show  that  it  had  not  a  decisive  application  to  the  case  at  the  bar. 

[Humphry.  I  attentpted,  my  lord,  to  show  that,  upon  the  case,  as 
reported,  as  your  lordship  remembers,  and  I  afterwards  obtained  an 
extract  from  the  registrar's  book,  which  showed  that  the  case  had 
been  very  materially  misreported.]  I  recollect  that  you  said  there 
was  a  doubt  about  the  case ;  nevertheless,  we  must  observe,  that,  if  a 
case  has  been  always  supposed  to  be  of  one  particular  feature,  aspect, 
and  purport,  and  if  that  case,  being  uniformly  supposed  in  subsequent 
cases  to  be  such,  and  as  such  ruled  those  subsequent  cases,  it  will  not 
do  to  go  back  to  some  critical  difference  which  may  be  raised  respect- 
ing the  authority  of  that  case,  because  the  law  may  have  been  settled. 
I  will  not  even  put  it  upon  a  wrong  view  of  what  the  case  was.  But 
I  do  not  think  the  difference  here  w^s  so  great  as  that;  my  recollec- 
tion does  not  serve  me  so  much.  However,  it  is  enough  for  me  to 
nay,  independently  of  that  case,  that  my  present  motion  to  your 
lordships,  to  affirm  the  decree  below,  does  not  rest  merely  upon  the 
authority  of  decided  cases,  but  upon  the  statement  which  I  have 
made  with  respect  to  the  purport  and  effect  of  the  gift  itself,  and  the 
terms  in  that  gift  And  in  this  I  have  great  satisfaction  in  finding 
that  the  view  which  I  take  is  precisely  the  same  as  that  taken  by  my 
noble  and  learned  friend  who  heard  the  cause  with  me,  and  from 
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whom,  when  I  sent  to  him  a  note  of  my  opinion  upon  the  case,  and 
the  grounds  upon  which  it  proceeded,  I  received  in  answer  a  complete 
confirmation  of  my  opinion,  he  holding,  in  almost  the  very  words 
which  I  had  used,  the  same  doctrine  as  I  hold. 

Now  Blackborn  v.  Edgley  was  to  A  for  life,  without  waste,  re- 
mainder to  trustees,  to  preserve  contingent  remainders,  remainder  to 
A^s  first  and  other  sons,  in  tail  male,  remainder  to  his  daughters  in 
taU  general,  as  tenants  in  common,  giving  jointuring  powers  also  to 
A,  and  if  A  should  die  without  issue  generally,  to  B  in  fee.  Now, 
Mr.  Humphry,  do  you  recollect,  whether,  in  looking  at  the  registrar's 
book,  you  found  any  other  terms  in  which  the  gift  over  was  couched? 

[>Ir.  Humphry  here  read  the  limitation,  as  extracted  from  the  regis- 
trar's book,  as  stated  in  the  note  to  this  case.] 

It  seems,  then,  to  describe  the  dying  there  not  so  much  without 
issue,  as  dying  with  the  failure  of  issue. 

[Humphry,  DyingVithout  issue  behind  him,  pointing  to  the  time 
of  his  death.] 

No  doubt 

[Humphry.  Then,  my  lord,  the  terms  of  the  decree  were  also  very 
materiaL     (He  then  read  the  decree,  as  stated  in  the  note,  on/e.)] 

My  note  of  that  case  gives  it,  —  held  to  be  an  estate  for  life  m  A 
from  the  antecedent  parts  of  the  devise,  and  not  from  the  gift  over. 
The  court  held  that  it  was  not  in  respect  of  the  gift  over,  but  in  re- 
spect of  the  antecedent  parts  of  the  devise,  and  they  held  it  to  be  an 
estate  for  life  in  Hewer  IklRley. 

[Humphry,  Yes,  my  lora ;  and  your  lordship  sees  here  that  there 
was  no  ground  from  the  ultimate  gift  over,  the  words  being,  ^  without 
issue  behind  him,"  to  contend  for  an  estate  tail,  because  it  did  not 
point  to  the  indefinite  failure  of  issue.] 

The  case  of  Morse  v.  Ormond  does  not  bear  so  close  an  analogy  to 
the  present  case,  and,  therefore,  I  do  not  so  much  rely  upon  it;  never- 
theless, Morse  v.  Ormond^  5  Mad.  99,  entirely  adoptra  the  principles 
laid  down  in  Blackborn  v.  Edgley. 

And  then  we  have  the  case  of  Oraves  v.  HkkSj  5  Ad.  &  EL  38 ;  11 
Sim.  536  —  a  very  material  decision.  It  was  a  gift  to  A  for  life, 
remainder  to  trustees,  to  preserve  contingent  remainders,  remainder 
to  the  fini  and  other  sons,  in  tail  male,  and,  on  failure  of  such  issue, 
to  others.  The  fourth  codicil,  virfiich  was  the  material  point,  refers  to 
the  will,  but  devises  that,  ^  on  failure  of  issue  of  the  said  J.  G.,"  the 
estate  shall  go  over.  In  this  case,  which  was  ai^ed,  the  court  gave 
no  opinion  of  their  own,  in  consequence  of  that  very  bad  practice 
which  I  hope  now  has  been  given  up ;  I  believe  it  has  ;  I  did  aU  I 
could  to  prevent  its  being  continued.  Because  Lord  Tborlow  chose 
to  can)  at  the  arguments  of  the  learned  judges^  they  said  that  they 
woula  not  do  more  than  certify  their  opinion^  wiftkout  any  argument, 
contrary,  in  my  opinion,  to  their  duty.  While  that  bad  practice  pre- 
vailed, the  court  gave  no  argument,  but  only  said,  ^  This  case  has 
been  argued  before  us  by  counsel,  and  we  are  of  opinion  that  the 
plaintiff  J*  Gv  takes  an  interest  for  life  under  the  will  and  codicils 
mentioned  therein;"  meaning,  chiefly,  the  second  and  fourth  codicila* 
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My  lords,  in  the  case  of  Blackbom  v.  Edgley  it  is  said,  ^  Here  beiog 
a  Umitation  upon  Hewer  Ed^ley's  death,  to  his  sons,  and  after  to  his 
daughters,  the  ^ollowin^  words, '  if  Hewer  Edgley  should  die  without 
issue,'  must  be  intended,  'if  he  should  die  without  such  issue.'"  And 
as  to  what  had  been  urged,  that  unless  these  words  were  to  create  an 
estate  tail  in  Hewer  Edgley,  his  son's  daughters  could  not  take.  Lord 
Macclesfield,  a  very  high  authority,  says,  <<  It  did  not  appear  that  the 
testator  intended  Hewer  Edgley's  son's  daughters  should  take,  for  be 
might  think  that,  on  Hewer  Edgley  dying  without  male  issue,  his 
name  and  family  would  be  determined ;  for  which  reason  he  might 
limit  it  over  to  tne  daughters  of  Hewer  Edgley  himselfi^  Besides,  the 
son  of  Hewer  Edgley  would  be  tenant  in  tau,  and  when  of  age,  might, 
by  docking  the  entail,  give  the  premises  to  his  daughters," 

With  respect  to  the  case  of  Doe  v.  Hallej/y  8  T.  R.  6,  upon  which 
great  reliance  has  been  placed,  both  in  the  argument  in  the  court 
below  and  in  the  argument  here,  (less  here,  pArhaps,  than  below,)  I 
have  certainly  to  observe  here,  with  respect  to  the  argument  in  the 
court  below,  that  I  have  seldom  seen  any  case  more  ably  argued*  as 
reported  in  the  Irish  Equity  Reports,  particularly  the  argument  begin- 
ning at  p.  106,  for  the  plaintiff,  the  present  respondent,  and  afterwards 
the  argument  for  the  present  appellant,  the  defendant  I  am  bound 
in  justice  to  say,  that  I  have  seldom  seen  a  case  more  ably  argued  ; 
the  judgment,  also,  is  deserving  of  very  great  commendation,  —  it  is  a 
most  excellent  and  elabomte  judgment  But,  without  referring  to  it 
more  particularly,  the  case  of  Doe  v.  Halley  is  commented  upon  by  the 
learned  counsel  at  pp.  108, 109 ;  and,  in  order  to  show  that  that  ought 
to  make  no  difference  in  the  decision  of  this  case,  for  which  it  is  cited, 
I  need  only  say  that  that  case  is,  in  my  opinion,  ably  got  rid  of,  and 
ably  shown  not  to  apply  to  the  case  at  the  bar.  I  need  not,  therefore, 
further  refer  to  it,  nor  to  the  case  of  Bamfield  v.  Popham^  and  other 
cases,  which  I  intended  to  comment  upon.  So  much  rests  upon  the 
cases  of  Graves  v.  Hicks  and  Blackbom  v.  Edgley^  that  I  shall  not  de- 
tain your  lordships  longer  with  any  such  cases.  My  lords,  upon  these 
grounds,  and  mainly  upon  my  construction  of  the  terms  of  this  gift, 
to  which  the  authorities  lend  weight,  no  doubt,  but  which  seem  to 
me  almost  superfluous,  from  what  appears  to  me  to  be  so  manifest  a 
propriety  in  that  construction,  I  have  arrived  at  tJie  same  conclusion 
as  my  noble  and  learned  friend,  not  now  present,  and  at  the  same 
conclusion  as  the  court  below.  I  am  of  opinion  that  John  Baker 
took  an  estate  for  life  onlv,  notwithstanding  the  terms  of  the  gift 
over ;  and  that,  therefore,  the  decree  of  the  court  below  ought  now 
by  your  lordships  to  be  aflSjrmed.  * 

Appeal  dismissed. 
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The  Rev.  William  Hamilton  Drummond,  D.  D.,  and  another,  Ap« 
pellants,  and  Her  Majesty's  Attorney  General  and  others, 
xlespondents.^ 

February  28  and  34,  1843,  and  Jnly  81,  1849. 

Protestant  Dissenters  —  Unitarians— r Evidence —  Time-^Breadies 

of  Trust 

Id  1710  oeruin  members  of  five  Presbyterian  oonzrr^tiOQS  in  Dablin  det  on  foot  a  sab* 
scription,  for  the  purpose  of  forming  a  fond  for  (uiantable  purposes,  which,  by  a  deed  of 
tmst,  was  declared  to  be  for  the  support  of  religion  in  and  about  Dublin  and  the  south  of 
Ireland,  by  assisting  and  supporting  the  Protestant  dissenting  interest  against  nnreason- 
able  persecutions ;  and  for  the  education  of  youth  designed  for  the  ministry  among  Prot- 
estant dissenters,  and  to  be  chosen  out  of  these  five  congregations.  The  funds  subscribed 
were  vested  in  tmstees  chosen.  At  the  date  of  this  deed  there  was  no  Toleration  Act  for 
^neland.  In  eonrse  of  time,  Unitarian  doctrine  sprung  up  in  several  of  these  congrega- 
tions, and  for  many  years  past  portions  of  the  income  or  the  fund  had  been  applied  to 
iTnitarian  purposes,  and  the  majority  of  the  present  trustees  were  Unitarians.  Upon  an 
informadcm  filed  against  the  tmstees :  — 

l£s2i,  affirming  the  decision  of  the  Lord  Chancellor  of  Ireland, 

F^nt,  that  the  expression  '*  Protestant  dissenters  "  had  no  such  known  legal  meaning  as  to 
prevent  the  admission  of  evidence ;  and  that  theological  works  of  the  period  might  be  ad- 
mitted  in  evidence  to  show  the  meaning  of  those  words,  as  nnderstood  «nd  nsed  by  the 
authors  of  the  tmst 

Secondly^  that  Unitarians  are  not  entitled  to  be  considered  as  objects  of  the  trust. 

2%<rd?y,  that  it  was  not  open  to  Unitarians  claiming  under  the  trust  to  contend  that  tho 
tmst  was  originally  invalid,  by  reason  of  there  not  naving  been  any  Toleration  Act  at  the 
data  of  ttie  deed. 

/bwt%,  that  long  efrjoysient  of  the  Unitarians  created  no  right;  as  time  afibrds  no  sanc- 
tion to  established  breaches  of  trast 

Itfthift,  that  Trinitarian  trustees,  who  had  concurred  in  the  breaches  of  trust,  should  ba 
removed,  as  well  as  Unitarian  tmstees. 

This  was  an  appeal  from  a  decree  of  the  Court  of  Chancery  in  Ire- 
land, pronounced  by  Lord  Chancellor  Sugden  on  the  27th  November, 
1842,  in  a  suit  instituted  for  the  regulation  of  a  charity  founded  by 
certain  Presbyterians  in  the  city  of  Dublin,  pursuant  to  a  deed  of 
trust,  dated  the  Ist  May,  1710.  The  decree  declared,  that,  according 
to  the  true  construction  of  that  deed,  anti-Trinitarians  could  not  be 
either  trustees  or  beneficiaries  of  the  charity.  By  an  ordinance  of  the 
Parliament,  passed  in  the  year  1649,  the  ftesbyterian  form  of  chun  h 
government,  with  the  Westminster  Confession  of  Faith,  was  estab- 
lished as  the  National  Church  of  Ireland,  as,  by  a  similar  ordinance 
in  the  year  1646,  it  had  been  established  as  the  National  Church  of 
England.  Upon  the  restoration  of  Charles  IL,  the  Episcopal  lorm 
of  church  government  was  restored  in  England  and  Ireland ;  and  by 
the  Act  of  Uniformity,  passed  by  the  Parliament  of  Ireland  in  the 
17  and  18  Car.  2,  all  clergymen  who  would  not,  against  the  29th  Sep- 
tember, 1665,  submit  to  be  episcopally  ordained,  and  conform  to  the 
lites  and  ceremonies  in  the  Book  of  Common  Prayer,  were  deprived 
of  their  livings.    In  consequence  of  this  act,  various  Presbyterian 
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ministers  in  the  dty  of  Dublin,  declining  to  comply  with  its  pnms- 
ions,  qnitted  their  benefik^es,  and,  with  snch  of  their  former  pansfaion- 
ers  as  adhered  to  them,  founded  five  nonconforming  congregations  in 
that  city  —  one  in  Wood  Street,  one  in  Cook  Street,  one  in  New 
Kow,  one  in  Plunket  Street,  and  one  in  Mary's  Abbey.  From  the 
year  1665  to  the  revolution  in  1688,  the  Irish  nonconformists  endured 
persecutions  similar  to  those  of  England  and  Scotland ;  but,  upon  the 
arrival  of  King  William  III.,  the  Presbyterians  of  Ireland  presented 
him  an  address  of  congratulation,  and  a  petition  for  tolemtion  and 
state  endowment,  which  were  so  well  received  by  the  King,  that  when 
in  Ireland,  in  the  year  1690,  his  Majesty  placed  a  permanent  charge, 
in  favor  of  the  Presbyterian  ministers,  on  the  revenues  of  that  king* 
dom,  to  the  amount  of  1200/.  a  year,  usually  Called  the  ^  Regium 
donum,"  and  which,  being  increased  with  the  increasing  Presb3rterian 
population  of  Ireland,  now  amounts  to  35,600/.,  and  is  annually  voted 
oy  Parliament.  From  the  accession  of  William  IIL,  the  suiferings 
of  the  Irish  Presbyterians  were  much  mitigated ;  but  although,  bmi 
the  year  1690,  they  annually  received  state  endowment,  yet,  until  the 
year  1719,  no  act  of  toleration  was  passed  as  to  them* 

In  1710,  Sir  Arthur  Langford,  Bait,  and  Joseph  Damer,  Esq^  with 
other  members  of  the  aforesaid  Presbyterian  congregations  in  Dublin, 
conceiving  the  idea  of  forming  a  seneml  fund  for  the  charitable  pur- 
poses hereinafter  stated,  subscribed  considerable  sums  of  money ;  and, 
m  order  to  the  due  management  thereof  forever  thereafter,  according  to 
the  true  intentions  of  the  founders,  they,  on  the  Ist  May,  I7IO9  exe- 
cuted a  deed  of  trust  of  that  date,  reciting  as  follows :  "  Whereas, 
frcHn  a  pious  disposition  and  concern  for  the  intere-st  of  our  Lord 
Jesus  Christ,  and  the  welfare  of  precious  souls,  Sir  Arthur  Langford, 
Bart.,  and  Joseph  Damer,  Esq.,  with  divers  other  well-disposed  Chris- 
tians,  have  designed  and  intended  to  set  on  foot  a  stock  or  fund  for 
the  support  of  religion  in  and  about  Dublin  and  the  south  of  Ireland, 
by  assisting  and  supporting  the  Protestant  dissenting  interest  against 
unreasonable  persecutions,  some  of  which  they  have  lately  been  ex- 

i>osed  to,  contrary  to  her  Majesty's  sentiments  publicly  declared ;  and 
or  the  education  of  youth  designed  for  the  ministry  among  Protes- 
tant dissenters ;  and  for  assisting  Protestant  dissenting  congregations 
that  are  poor  and  unable  to  provide  for  their  ministers ;  and  for  such 
other  pious  and  religious  ends,  and  by  such  means,  as  shall  by  the 
subscribers  hereunto  be  thought  proper  and  reasonable  for  promoting 
the  design  and  intention  herein  expressed.  And  the  several  sub- 
scribers hereunto,  having  first  solemnly  and  earnestly  implored  the 
divine  assistance  and  blessing,  have  mutually  engaged,  in  the  pres- 
ence of  God,  to  employ  the  utmost  of  their  integrity  and  faithfulness, 
witb  all  necessary  care  and  diligence,  in  the  pursuit  of  those  rules 
and  methods  hereinafter  unanimously  agreed  to  by  them,  and  which 
shall  or  may  be  hereafter  added  thereunto,  for  the  accomplishing  and 
carrying  on  so  good  a  worL"  Directions  then  follow  for  the  insertiou 
of  any  legacies  or  donations  in  a  registry  book,  and  the  deed  pro- 
ceeds :  "  Thirdly,  that  there  shall  always  be  two  of  the  said  books  of 
registry,  exactly  duplicates,  the  one  to  remain  in  the  custody  of  the 
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registrar,  and  the  other  in  the  custody  of  one  of  the  miniBtexs  of  a 
diBseiituig  congregation  in  Dublin,  to  be  chosen  as  hereafter  is  ap- 
pointed; and  since  a  corporation  by  charter  is  not,  on  this  occasion^ 
to  be  expected  or  attempted,  and  seeing  deeds  of  trust  and  cotivey- 
anoes  are  still  Kable  to  many  contingent  haarards  and  inconveniences, 
it  seems  best  to  |rface  the  great  security  of  the  present  undertaking 
(nert  to  the  blessing  and  protection  of  Grod)  upon  the  fiaithfulness 
and  integrity  of  the  persons  herein  named  to  be  trustees,  being  the 
ministers  of  the  several  dissenting  Protestant  congregations  in  Dub* 
lin,  and  two  out  of  each  of  these  congregations,  [here  follow  the 
names,]  whom  we  do  hereby  constitute,  consent,  and  agree  to  be  the 
trustees  and  managers  of  tne  said  fund,  together  with  all  and  every 
the  additions  that  shall  be  made  thereunto,  and  increase  thereof ; 
and  that  they,  or  the  major  part  of  them,  being  eleven  at  least  of 
the  whole  number  duly  summoned,  who  shall  be  in  and  about  the 
city  of  Dublin,  shall  order,  manage,  dispose,* and  direct,  set  out  at 
interest,  or  otherwise,  to  the  best  advantage,  as  to  them  shall  seem 
most  fit,  the  present  fund,  together  with  the  additions  and  increase 
thereof,  firom  time  to  time,  to  the  use,  interests,  and  purposes  afore- 
said.*' 

The  fourth,  fifth,  sixth,  and  seventh  rules  relate  to  the  keeping  of 
the  books  of  the  trust,  and  the  routine  duty  of  the  registrar.  By  the 
eighth  a  succession  in  the  trusteeship  is  provided  for,  viz. :  ^  Where- 
as the  present  members  herein  named  are  the  ministers  of  the  sev- 
eral Protestant  dissenting  congregations  associated  at  present  in 
Dublin,  and  two  out  of  each  of  their  said  congregations  nominated 
by  the  said  several  respective  ministers,  a  succession  of  whom  it  is 
hereby  designed  and  intended  should  be  the  constituent  members  or 
trustees  for  the  uses  herein  mentioned,  together  with  such  other  min- 
isters as  may  be  chosen  to  the  pastoral  charge  of  the  said  congrega- 
tions, and  such  donors  as  shall  advance  lOOZ  towards  the  said  fund, 
if  they  desire  the  same :  it  is  hereby  covenanted  and  agreed  to,  that; 
as  often  as  any  of  the  said  members  die  or  be  displaced,  in  the  room 
of  a  minister,  such  other  minister  as  shall  regularly  succeed  to  such 
congregation  shall  succeed  to  the  said  trust ;  and  in  the  room  of  any 
of  the  said  members  of  a  congregation,  one  of  the  said  congrega- 
tion shall  be  chosen  by  ballot:  all  which  shall  be  done  by  the  unan- 
imous agreement  of  the  said  trustees,  or  three  fourths  of  them  pres- 
ent, and  the  said  member  of  a  congregation  to  be  chosen  out  of 
two,  to  be  named  by  the  respective  minister  or  ministers  of  the  said 
congregation ;  and  upon  any  such  election,  or  any  matter  of  moment, 
tile  whole  number  of  members  to  be  summoned  by  the  moderator 
for  the  time  being,  who  is  likewise  obliged  to  issue  such  summons, 
as  often  as  any  three  members  require  the  same,"  The  nintii  rule 
provides,  **that  as  often  as  any  deed,  gift,  grant,  annuity,  or  legacy, 
be  made  lor  the  use  of  this  fund,  it  is  thought  proper  that  the  same 
be  advised  to  be/nade  to  two  of  the  said  trustees  that  are  not  min- 
isters, and  to  be  expressed  to  be  made  to  them  to  such  pious  and 
charitable  uses  as  they  shall  think  fit,  without  any  mention  of  this 
faiKf  ^    The  tentii  mJe  applies  to  the  trusts  being  declared  of  all 
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8Qch  subsequent  donaticMis  or  bequests:  and  the  eleventh  lequiiea 
newly-appointed  trastees  to  indorse  on  the  deed  their  aooeptance  of 
the  trust,  ^<  and  solemnly,  in  the  presence  of  God,  oblige  themselves 
to  act  with  the  said  other  trustees,  with  all  neeessarv  diligenee  and 
faithfulness,  in  the  execution  of  Ihe  said  trust,  according  to  the  cove* 
nants,  rules,  and  agreements  herein  mentioned,  and  any  other  that 
shall  be  added,  as  aforesaid."  The  twelfth  rule  provides  for  the  in- 
vestment of  the  fund;  and  the  original  trustees  declared  their  ac" 
ceptance  in  these  words,  viz. :  ^  Now,  know  all  men  whom  it  may 
concern,  that  we  have,  and  bv  these  presents  do  accept  of  the  said 
trust,  and  do  hereby  acknowledge,  that,  in  pursuance  theieutrto,  we 
have  received  ibto  our  custody  and  management  the  present  stock 
or  fund  of  the  subscribers,  and  which  is  entered  in  the  registry  hev&- 
in  mentioned,  amounting  in  the  whole  to  the  sum  of  IfiOO^ ;  which 
said  sum,  together  with  the  interest  or  increase  thereof,  with  what 
addition  shall  be  made  thereto  by  any  person  or  persons  whatsoever, 
we  do  humbly  promise,  testify,  and  declare  shall  remcdn,  be,  and  con- 
tinue to  the  uses,  intents,  and  purposes  aforesaid ;  and  that  the  issue, 
product,  and  increase  thereof  shall  be  in  like  manner  fairly  and  just- 
ly disposed  to  the  uses,  intents,  and  purposes  aforesaid.  And  that 
we  will,  from  time  to  time,  follow  and  pursue  the  articles  and  rules, 
according  to  the  method  herein  prescribed  and  directed,  and  which 
shall  hereafter  be  added  hereunto,  for  the  better  order  and  govern- 
ment of  the  said  fund ;  and  for  the  exact  registry  of  the  several  do- 
nors, and  their  respective  grants  or  subscriptions ;  and  for  the  execut- 
ing the  said  trust  in  every  particular  with  the  utmost  fidelity,  integ- 
rity, and  all  necessary  care,  according  to  the  best  of  our  skill  and 
knowledge,  as  in  the  presence  of  the  Great  God,  to  whom  we  must 
shortly  give  an  account."  Various  additions  were  subsequently 
made  to  the  1500/.  mentioned  in  the  deed,  by  bequest  and  other- 
wise,  which  formed  an  aggregate  fund  of  7670/.,  and  this  was,  in 
4l|e  year  1734,  invested  in  the  purchase  of  lands  near  Dublin,  now 
^Uding  700/.  a  year,  forming  the  income  of  the  charity.  Certain 
changes  have,  since  the  year  1710,  taken  place  in  the  nve  original 
DnbGn  Presbyterian  congregations.  The  congregation  of  New  Kow 
reniored,  in  1728,  to  a  new  meeting-house,  which  they  erected  in 
EuAtaee  Street  In  1764  the  Wood  Street  congregation  removed  to 
a  new  ineeting-house  in  Strand  Street ;  and  in  17§7  the  old  congre- 
gation of  Cook  Street  (the  meeting-house  of  which  had  fallen  greatly 
into  decay)  united  themselves  with  the  congregation  of  Strand  Street. 
Some  diipntes  arising  in  Plunket  Street  congregation,  the  minister, 
with  part  of  the  members,  left  that  meeting-house  in  1773,  and  unit- 
ed themsdves  with  the  adjoining  Presbyterian  congregation  of  Ush- 
er's Quay,  which  had  not  been  a  party  to  the  original  trust  of  1710. 
In  the  lapse  of  time  the  ministers  and  congregations  of  Strand 
Street  and  Eustace  Street  adopted  Unitarian  sentiments,  and  taught 
and  pvofessed  Unitarian  principles,  thereby  denying  the  divinity  of 
our  Lord  Jesus  Christ  It  did  not  precisely  appear  at  what  time 
Unitarian  doctrines  were  adopted  by  these  congregations,  but  it 
seemed  probable  that  it  was  as  far  back  as  sixty  or  seven^  jeara. 
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The  majority  of  the  trustees  now  being  Unitarians,  and  making 
grants  in  favor  of  Unitarians,  an  information  was  filed  in  the  year 
1840y  by  her  Majesty's  Attorney  General,  in  the  Conrt  of  Chancery 
in  Ireland,  at  the  relation  of  Geoi^e  Matthews  and  others,  Presby- 
teiians,  against  aU  the  trustees  of  the  charity,  alleging  in  substance 
to  the  above  effect,  and  further,  that  all  the  founders  of  the  said 
charity,  and  the  original  trustees,  believed  in  the  doctrine  of  the 
Trinity;  and  it  prayed  that  the  aforesaid  charity  might  be  estab- 
lifihed  according  to  the  true  construction  of  the  scud  deed  of  the 
1st  May,  1710,  and  the  intent  of  the  parties  thereto,  as  therein  ex- 
pressed; and  that  it  miffht  be  declared  that  ministers  or  preachers 
of  what  is  commonly  called  Unitarian  belief  and  doctrine,  and  mem- 
bets  of  their  congregations,  or  persons  of  what  is  commonly  called 
Unitarian  belief  and  doctrine,  are  not  fit  objects  of  the  said  chari- 
table fund;  and  that  such  of  the  defendants,  the  trustees,  as  should 
appear  to  hold  doctrines  at  variance  with  those  of  the  founders  of 
the  ssud  tmat  fund,  might  be  removed  from  being  trustees. 

Twelve  of  the  trustees  who  were  Unitarians,  with  four  Trinitari- 
ans, answered  together,  justifying  their  administration,  and  express- 
ing thelz  readiness  to  go  on  making  grants  equally  for  the  promotion 
of  Trinitarian  as  of  Unitarian  doctrines.  Thev,  in  answer  to  one 
part  of  the  bill,  said  they  were  unable  to  set  torth  whether  all  the 
parties  to  the  said  deed,  and  all  the  original  contributors  to  the  said 
fnnd,  w&te  believers  in  the  doctrine  of  the  Trinity,  as  held  by  the 
Established  Chorch  of  England  and  Ireland,  or  believed  that  our 
Lord  Jesus  Christ  was  entitled  to  divine  worship  and  adoration,  but 
oonsideied  it  as  highly  probable,  and  therefore  were  willing  to  ad- 
mit that  most,  if  not  all,  of  the  said  parties  and  contributories  were 
believers  in  tlie  said  doctrine.  But  they  contended  that  the  five 
DnbUn  congregations  were  not  founded  upon  the  belief  of  Trinita- 
rian or  of  any  particular  doctrine  or  religious  opinions ;  that  their  only 
tie  or  bond  of  union,  and  basis  of  association,  was  the  rejection  of 
subscription  to  the  Westminster  Confession  of  Faith,  or  to  any  other 
creed  —  a  principle,  they  alleged,  as  compatible  with  Unitarianism 
as  Trinitarianism ;  and  tLat,  as  this  charity  was  founded  by  Protes- 
tant dissenters,  and  all  the  trustees  and  beneficiaries  (no^thstand- 
ing  non-agreement  of  belief  in  the  Holy  Trinity)  were  Protestant 
dbsenters,  and  as  no  articles  of  religion  were  specially  set  forth  in 
the  deed  of  foundation,  it  was  no  breach  of  trust  in  any  trustees  or 
beneficiaries  to  be  of  the  Unitarian  persuasion. 

Three  other  Trinitarian  defendants  answered  by  themselves,  but 
not  precisely  to  the  same  effect;  and  the  two  remaining  Trinitarian 
defendants  answered  substantially,  although  separately,  as  their  three 
co-trustees.  Historical  and  ancient  documentary  evidence,  and  ex- 
tracts from  theological  works,  were  read  and  referred  to  both  by  the 
relators  and  the  defendants,  the  latter  objecting  to  the  admission 
of  extrinsic  evidence  to  aid  in  the  construction  of  the  deed  of  1710. 
Theological  writings  of  the  date  of  the  foundation,  and  prior  thereto. 
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were  referred  to  by  the  rektors^  to  prove  that  the  founders  were  Trini- 
tarians, and  that  at  that  time  the  publicly  received  and  acknowledged 
sense  and  meaning  of  the  term  ''  Protestant  dissenter  "  was  expres- 
sive of  a  Trinitarian  Protestant  dissenter  alone.  The  Irish  Tolera* 
tion  ^ctj  passed  in  1719,  was  referred  to,  as  showing  that  it  excluded 
from  its  benefit  all  persons  denying  the  doctrine  of  the  Holy  Trinity, 
which  statutory  disability  was  not  removed  until  the  veajr  1817,  it 
was  also  proved,  by  the  evidence  referred  to  by  the  relators,  that  the^ 
Rev.  Thomas  Emlyn,  who  was  a  minister  of  one  of  the  five  Dublin 
Presbyterian  congregations,  was  deposed  from  the  ministiy  b^  the  pres- 
bytery  of  Dublin  in  the  year  1702,  in  consequence  oi  his  profess- 
ing Unitarian  opinions,  and  was  subsequently  tried  and  punished  by 
the  secular  Ck>urt  for  publishing  a  work  in  favor  of  Unitarian  doc- 
trines. The  evidence  referred  to,  on  the  part  of  the  defendants  the 
Unitarians,  was  for  the  purpose  of  showing  that  the  distinctive  fea^ 
ture  of  Presbyterianism,  in  1710,  was  non-subscription,  or  anti-Epis- 
copalianism ;  and  that  the  scheme  fcnr  the  foundation  of  the  charity 
bad  reference  to  that  alone,  and  waB  wholly  irrespective  of  any  pecu* 
liar  confession  of  faith  amongst  Protestant  dissenters. 

For  the  appellants,  it  was  contended  that  the  decree  could  not  bo 
supported,  tor  the  following  reasons :— 

First,  because  the  trusts  or  purposes  in  question  were,  so  far  as 
they  were  charitable,  altogether  illegal  at  the  time  of  their  constitu- 
tion ;  and  inasmuch  as  the  purposes,  though  illegal,  were  of  a  chari- 
table nature,  the  decree  ought  to  have  directed  the  application  of  the 
trust  funds  to  such  purposes  of  charity  as  the  Crown,  by  8ign«man-» 
ual,  should  appoint. 

Secondly,  because,  if  the  long  enjoyment  be  a  ground  for  waiving 
the  original  illegality  of  the  trust,  (which  seemed  to  have  been  the 
view  of  the  Court  below,)  the  usage  during  that  time,  and  not  the 
original  illegal  intention,  must  be  looked  to,  in  order  to  determine 
the  objects  of  the  trust. 

Thirdly,  because  the  decree  proceeded  upon  evidence  not  propeily 
receivable  in  the  cau|e. 

Fourthly,  because,  even  if  the  evidence  objected  to  be  received,  it 
does  not  warrant  the  conclusions  which  were  drawn  from  it 

Fifthly,  because  not  only  Unitarian,  but  also  Trinitarian  trustees 
were  removed. 

Bolt  and  JB.  Palmer^  for  the  appellants.  First,  the  trusts  were  ille- 
gal. There  was  no  Toleration  Act  for  Ireland  until  the  year  1719, 
(when  the  act  6  TSeo.  1,  c.  5,  was  passed,)  and  therefore,  at  the  date 
of  the  deed  of  1710,  no  Protestant  dissenters  could  Ic^lly  exercise 
their  fimctions  as  a  religious  body.    The  Irish  Toleration  Act  waa 
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■ot  tetrodpecttve ;  and  notwitfastandiag  that  act,  the  tnwt  property 
mained  subject  to  all  the  conseqaences  of  the  tniets  having  been  in- 
valid at  the  time  of  their  creation.  Bradskaw  v.  Tasker^  2  My.  &  K. 
222,  had  reference  to  a  totally  different  state  of  cireumstanees,  and  is 
qatte  consistent  with  the  Irish  Toleration  Act  not  being  retrospective ; 
and  the  case  of  The  Attorney  Oeneral  v.  Todd^  1  Kee.  803,  confirms 
this  view  of  the  subject  Sir  Edwaid  Sngden  was  of  opinion  that 
the  act  was  not  retrospective,  but  he  got  over  the  difficulty  in  this 
manner:  he  says,  "  But  if,  as  in  this  case,  the  Ckmrt  finds  in  the  pos« 
session  of  a  body  a  fund  which  they  have  enjoyed  for  a  century  and 
a  half,  although  by  the  law,  as  it  stood  when  the  trust  was  created, 
tiiey  were  not  entitled  to  hold  it,  but  the  disability  to  hold  is  by  law 
removed,  and  there  is  no  adverse  claimant^  I  think  the  Oourt  is  war- 
ranted in  executing  t&e  trust."  With  great  deference,  that  leascming 
was  erroneous ;  for  the  right  ot  the  Crown,  under  its  sign-manual^  to 
nominate  a  charity,  instantly  attached ;  and  the  maxim,  ^  Nullum 
tempus  occunit  regi,"  prevents  the  Crown's  right  being  barred. 

Secondly,  if  any  effect  was  to  be  given  to  the  lapse  of  time  on  the 
trusts,  the  decree  should  have  eith^  cusmissed  the  information,  or  have 
regulated  the  charity  on  the  footing  on  which  it  bad  been  adminis- 
tered by  the  appettaiats  and  their  predecessors  for  tiie  last  century, 
which  was  for  the  benefit  of  a  mixed  body,  one  half  Trinitariam 
and  the  other  half  Unitarians. 

ThmUy,  evidedoe  of  surrounding  circumstances,  to  show  in  what 
sense  the  term  ^^Ptotestant  dissenters"  vfmA  used,  was  improperly 
admitted;  for  it  is  an  established  rule  of  evidence,  tiiat  if  tiie  wonu 
to  be  construed  have  a  legal  meaning,  or  a  strict  and  primary  mean* 
ing,  and  if  the  state  of  ciFcumstanoes  existing  at  the  time  the  instnx« 
ment  comes  into  opemtion  admits  of  effect  being  given  to  that 
legal  meaning,  the  words  in  question  must  be  construed  accord- 
Big  to  that  legal  meaning,  and  cannot  be  controlled  by  any  evidence 
manifesting  an  intention  to  use  them  in  any  other  sense.  The 
simple  words  here  are,  ^  Protestant  dissenters "  —  they  are  to  be 
the  donees;  but  ^Christians"  we]re  appealed  to  as  the  donors—^ 
these  might  have  been  Episcopalians.  The  term  '^  Christians"  is 
miimportant  in  the  construction  of  the  deed  in  defining  the  recipi- 
ents, and  Sir  E.  Sugden,  in  his  judgment,  attributed  improper  weight 
to  the  term.  But,  even  admitting  the  term  ^  Christians  "  into  consid^ 
eration,  each  of  the  three  words  has  its  strict  legal  force  and  value, 
and  had,  at  the  date  of  the  deed,  the  same  meaning  as  at  the  present 
time.  The  word.  ^  Christians  "  confines  the  definition  to  those  who 
receive  the  Scriptures  as  containing  the  revealed  will  of  God ;  the 
word  "  Ptotesfietnt "  excludes  Roman  Catholics ;  the  word  ^  Dissent- 
ers "  excludes  members  of  the  Church  of  England.  The  only  doubt 
that  can  be  raised,  is  upon  the  word  ''  Christians,"  which  we  say  is 
not  material  to  the  construction  of  the  trust.  The  judgment  assumes 
that  the  nmple  term  ^  Christians  "  implies  tiiat  the  persons  spoken  of 
are  Trinitarians^,  and  that  a  Unitarian  claiming  to  oe  called  a  Chris- 
tian must  be  content  to  be  called  a  <^  Unitarian  Christian;"  but  this 
the  appellants  deny,  and  submit  that  the  term  ^  Christians,"  uncon- 
vou  I.  3 
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troUed,  has  the  larger  sigiMcation  above  mentioned ;  and  that  them 
10  no  expression  in  the  deed  which  is  not  capable  of  being  applied  -kf 
any  sect  of  religionists,  whatever  their  briief,  provided  their  reUgion  iii 
founded  on  an  adoption  of  the  Scriptures,  and  provided  tiiev  protest 
against  the  opinions  of  the  Church  of  Rome,  and  dissent  from  thif 
Church  of  England.  It  is  a  fact,  common  both  to  the  case  of  thd 
appellants  and  the  respondents,  that,  at  the  date  of  the  deed,  them 
existed  a  recogni^sed  dass  of  persons  whose  religions  belief  was  found- 
ed on  the  Scriptures,  and  who  dissented  from  the  churches  both  of 
Home  and  England,  and  that  such  persons  were  designated  in  acts 
of  Parliament  as  Protestant  dissenters.  Unitarians  am  within  that 
class,  for  they  adopt  the  Scriptures  as  their  rule  of  faith,  and  they 
dissent  bom  both  the  churches  of  Rome  and  England.  The  opinibns 
of  all  the  judges,  delivered  in  this  House  in  La^  Hewlej^g  Case^  (ati 
abstract  of  these  opinions  is  reported  in  7  Jur.  787,)  show  that  Unita- 
rians are  not  to  be  excluded  by  force  of  such  a  genaul  term  as  that 
of  ^  Christians."  And  even  were  it  proved,  that,  at  the  date  of  the 
deed,  them  was  no  such  dass  of  religionists  as  Unitarians,  still  the 
term  must  embmce  such  persons  as  soon  as  they  came  into  existence* 
The  circumstance  of  one  dass  of  dissenters  insisting  that  the  otfaeri 
who  claims  to  be  included,  is  exduded,  does  not  create  such  an  ambi« 
guity  as  warrants  the  admission  of  extrinsic  evidence ;  yet  it  was 
upon  this  ambiguity  that  Sir  E.  Sugden  admitted  the  evid^ice.  The 
distinction  taken  in  the  judgment  between  the  admission  of  evidence 
to  show  what  were  the  (pinions  of  the  founders,  and  what  they  did,  is 
without  foundation  ;  for  them  could  be,  and  in  fact  in  this  case  them 
was,  no  purpose  in  showing  what  they  did^  except  as  tiiereby  showing 
what  their  opinions  were.  If  it  were  right  to  get  at  their  opinions^ 
evidence  of  what  they  did  might  be  the  best  mode  of  getting  at  them ;. 
but  the  objection  is  to  the  admissibility  of  thdr  opinions,  however 
got  at  A  sensible  construction  can  be  put  upon  the  deed  without 
resorting  to  their  opinions,  which  cannot  therefore  be  mfeimd  to. 

Fourthly,  even  giving  all  due  weight  to  the  evidence  which  was 
received  in  the  Court  below,  it  did  not  warrant  the  conclusions  which 
were  drawn  from  it  In  substance,  that  evidence  tends  to  show  that 
the  congregations  of  Protestant  dissenters  in  Dublin,  at  or  about  the 
date  of  the  deed,  were  Trinitarian  Christians,  and  tliat  Unitarian 
opinions  were  then  generally  held  amongst  them  in  great  odium.  It 
also  shows  that  the  founders  of  the  charity  were  quite  aware  of  the 
extent  to  which  anti- Trinitarian  opinions  had  attracted  public  atten* 
tion,  which  makes  it  difficult  to  assume  that  they  intended  to  exclude 
persons  holding  those  opinions,  yet  left  such  intent  unexpressed. 

From  the  history  of  dissent,  as  bearing  upon  the  position  of  the 
founders,  the  foUo^ng  condusions  are  deduoible:  first,  that  the 
motive  for  accumulating  the  trust  fund,  and  the  first  object  of  the 
fund,  was  the  protection  of  the  civil  rights  of  aU  Protestant  dissenters^ 
without  reference  to  doctrine,  against  attack  by  Episcopalians; 
secondly,  that  the^advancement  of  Protestant  dissent,  by  other  means 
than  such  protection,  was  a  subordinate  object  of  the  trust,  to  which 
the  surplus  of  the  fund  was  to  be  applied,  and  that  in  this  subordi* 
nate  object  there  was  no  sectarian  intent;  — thirdly,  that  even  if  a 
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tectarian,  on  the  part  of  iboee  who  oreated  the  fund,  is  to  be  infened 
IB  fiivor  of  their  own  body,  the  appellants  do,  in  fact,  belong  to  and 
lepcesent  that  body;  and  that  the  rise  and  ultimate  preralence  of 
anti-Trinitariao  opinions,  as  well  in  their  body  as  in  the  non-sub- 
scribing bodies  of  England,  Greneva,  and  America,  are  but  ihe  devel- 
opment of  the  anti-creed  principle,  which  was  at  the  date  of  the  deed, 
and  still  is,  the  essential  principle  of  their  sect 

Fifthly,  the  decree  is  wrong,  because  it  has  removed  Trinitarian 
dissenting  trustees  as  well  as  Unitarian  trustees,  and  this  on  the 
sole  ground  of  their  having  joined  in  a  common  answer  with  the 
Unitarian  trustees,  notwithstanding  the  rule,  that  trustees  are  not 
to  sever  in  defence,  and  although  no  disqualification  for  the  office 
of  trostees  was  proved  against  them,  nor  an  imputation  made  of 
any  wilful  misapplication  of  the  fund. 

Einder$tey  and  Malins^  for  the  respondents,  made  numerous  refer- 
ences to  hii^,  and  to  theological  works  pubUshed  l^  the  original 
trustees  and  ministers  of  the  Dublin  congregations,  pricMr  and  subse- 
quent to  the  foundation  of  the  charity,  to  prove  the  Trinitarian  char- 
aeler  of  the  foundets ;  and  it  was  submitted  for  them,  that  the  decree 
should  be  affirmed,  for  the  following  reasons:  First,  because  the 
founders -of  this  charity  were  Trinitarian  Presbyterians,  and  strongly 
iipposed  to  any  impugner  of  tiie  doolrine  of  the  Trinity ;  and  the 
application  of  any  part  of  the  charity  to  the  benefit  of  ministers, 
Qpogiegations,  or  students  of  divinity  holding  anti-Trinitarian,  or 
what  are  commonly  called  Unitarian,  belief  and  doctrine,  was  and  is 
iaeonsislent  with  the  intention  of  the  founders  and  the  language  and 
scope  of  their  deed.  Secondly,  because  the  trustees  had  systemati- 
cally €x>ncuned  in  breaches  of  trust,  and  it  was  and  is  contmry  to  the 
design  of  the  founders,  that  any  of  the  ministers  or  laymen  in  whom 
snccessively  the  imsteoeihip  of  this  charity  is  vested  by  the  deed  of 
tinsty  riionld  be  of  anti-Tnnitarian  doctrine  and  belief. 

The  appeal  was  argued  on  the  23d  and  24th  February,  1848. 

Jidy  31, 1849.  Lorb  Brougham.  My  Lords,  I  attended  this  case 
with  my  noble  and  learned  Mend  near  me,  and  also  my  noble  and 
learned  friend  Lord  Cottenham,  whose  absence  in  this  case  we  have 
to  lament,  on  account  of  the  cause  of  it — indisposition — but  on  no 
otiier  account,  because  he  has  made  up  his  mind,  and  communicated 
with  us  upon  the  subject  I  have  received  from  him  a  corrected  copy 
of  his  t)pinion,  which  I  am  now  about  to  read  to  your  Lordships,  and 
in  which  I  entirely  coincide.  It  is  a  case  of  great  importance,  and, 
whatever  opinion  we  might  have  had  before  the  case  of  Lady  Hew* 
leifs  Charity^  I  do  not  consider  that  we  can  do  otherwise  than  the 
Ck>urt  of  Chancery  in  Ireland  did,  namely,  to  follow  the  principles 
there  laid  down.  "  It  appears  to  me,"  says  his  Lordship,  '^that  the 
rules  and  principles  acted  upon  in  Lady  Hewletfs  X!ase  govern  the 
present.  The  cases,  indeed,  are  very  similar.  In  Lady  Hewle^s  Case 
tile  principal  question  was  the  meaning  of  the  founder's  words, 
^  godly  preachers  of  Christ's  holy  Oospe!,'  and  whether  Unitarians 
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were  included  in  that  desoription.  In  the  present  case  the  qnartiQii 
is,  the  meaning  of  tiie  founder's  words, '  Protestant  dissenters,'  aad 
whether  Unitarians  are  included  in  that  description.  In  Lody  £Eei9- 
leifs  Case  the  evidence  used  below  embraced  a  wide  range,  much  of 
which  was  probably  not  properly  receivable ;  but  there  was  sufficient 
evidence,  ftee  from  all  objection,  to  enable  the  judges  and  this  Houae 
to  come  to  a  satisfactory  conclusion  upon  the  meaning  of  the  words, 
and  the  disqualification  of  Unitarians.  In  commenting  ap<»i  the 
opinions  delivered  by  the  learned  judges  upon  the  question  of  the 
admissibility  of  evidence,  I  observed,  that  the  evidence  which  went 
to  show  the  existence  of  a  religious  party,  by  which  the  phraseology 
found  in  the  deed  was  used,  and  that  Lady  Hewley  was  a  member 
of  that  party,  was  clearly  admissible,  being,  in  effect,  no  more  than 
evidence  of  the  circumstances  by  which  the  author  of  the  instrument 
•was  surrounded  at  the  time.  The  appellants,  indeed,  in  this  case, 
attempted  to  distinguish  the  two  cases,  on  the  ground  that,  although 
no  distinct  meaning  could  be  attributed  to  the  mere  words  ^godly 
preachers  of  Christ's  holy  Gospel,'  the  words  *  Protestant  dissenteo.' 
had  a  known  legal  meaning;  and  therefore,  in  the  absence  of  amhip 
guity,  evidence  of  the  meaning  of  these  words  could  not  be  received, 
ft  is  clear  that  the  words  of  themsdves  have  not  any  sueh  knowa 
legal  meaning  as  the  appellants  would  attach  to  them.  The  expresr 
sion  '  Protestant  dissenters '  does,  indeed,  of  itself,  imply  that  the  paiv 
ties  are  protestants  against  the  Church  of  Rome,  and  dissentients 
from  the  Church  of  England;  but  that  is  all.  It  cannot  lAclude 
all  those  who  are  neither  of  the  Church  of  Rome  nor  of  that  of  Eo^ 
land,  for  that  would  include  all  those  who  reject  Christianity  akor 
gether ;  nor  all  those  who,  to  some  extent,  admit  the  divine  mission 
of  Christ,  for  do  not  the  Mahometans  do  that  ?  What  classes  and 
what  description  of  persons  are  included  is  uncertain  from  the  terms 
used,  and  therefore  matter  of  proof.  The  appellants,  indeed,  refer  to 
acts  of  Parliament  and  other  documents,  for  the  purpose  of  showing 
that  Unitarians  have  been  included  in  the  general  term  '  Protestant 
dissenters.'  If  this  be  admissible  for  the  appellants,  it  is  clearly  open 
to  the  respondents  to  adduce  evidence  to  prove  that  such  was  not 
the  sense  in  which  the  words  were  used  by  the  founders  of  this  trust, 
which  is,  in  truth,  the  whole  question. 

"  It  appears  to  me  clear,  that,  upon  the  principle  of  hadi§  Betffki^s 
Ca$e^  and  within  the  limits  acted  upon  in  that  case  in  this  House, 
evidence  of  the  meaning  of  these  words, '  Protestant  dissenters,'  aa 
understood  and  used  by  the  authors  of  this  trust,  is  admissible.*  Some 
important  points  are  certain  {torn  the  deed  itself,  such  as,  that  the 
trust  orimnated  with  the  members  of  certain  congregations  of  dis* 
senting  Protestants  in  Dublin ;  that  they  professed  that  the  constitu- 
tion was  founded  upon  a  pious  disposition  and  concern  for  the  intex^ 
est  of  our  Lord  Jesus  Chnst,  and  uiat  its  object  wgis  the  support  of 
religion  in  and  about  Dublin  and  the  south  of  Ireland,  by  assisting 
and  supporting  trie  Protestant  dissenting  interest  against  unreasonable 
persecutions,  and  for  the  education  of  youth  designed  for  the  minis-^ 
try  amongst  Protestant  dissenters,  ana  for  assisting  Protestant  dU* 
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eenting  congregations  that  were  poor,  and  unable  to  provide  for  their 
ministers.  It  is  established,  beyond  all  doubt,  that  these  congrega- 
tions professed  Trinitarian  doctrines ;  that  there  were  not,  at  that 
time,  any  Unitarian  congregations  or  ministers  in  Dublin  or  the  south 
of  Ireland,  although  there  were  individuals  who  professed  those  doc- 
trines. Looking,  then,  to  the  declared  objects  of  the  trust,  those  who 
had  no  congregations  or  ministers,  and  who  had  not,  in  the  opinion 
of  the  founders,  been  subject  to  any  unjust  persecutions,  could  not 
have  been  in  the  immediate  contemplation  of  its  authors ;  but  still 
they  may  have  had  intentions  so  liberal  and  enlarged  as  to  embrace 
objects  not  immediately  contemplated,  but  such  objects  must  have 
been  within  their  general  intentions,  and  within  the  mischief  they 
proposed  to  guard  against  They  must  have  been  Protestant  dis- 
senters within  the  sense  in  which  the  authors  of  the  trust  understood 
and  used  this  description. 

*  The  inquiry,  therefore,  is,  were  Unitarians  or  Unitarian  Christians 
included  in  this  description,  as  so  understood  and  used  ?  The  evi- 
dence, I  think,  proves  that  they  were  not  The  quotations  in  evidence 
from  Hieological  works  of  ministers  of  those  congregations,  at  or 
about  the  period  of  the  trust^prove  the  abhorrence  in  which  they 
held  the  Unitarian  doctrine.  This  cannot  be  more  strongly  expressed 
than  in  the  extract  from  the  sermon  of  Samuel  Mather :  '  If  any  man 
deny  one  God  and  three  Persons  —  deny  the  Scriptures,  the  deity  of 
CJhrist,  the  immortality  of  the  soul,  the  resurrection  of  the  body,  or 
such  Bke  fundamental  points,  it  is  the  duty  of  the  church  to  cast  him 
out ;  he  is  unclean.'  So  his  brother,  Nathaniel  Mather,  says,  *  This 
belongs  to  Christ :  He  is  God,  coequal  with  the  Father  and  the  Holy 
Ghost-,  being  one  of  the  blessed  perfections  of  the  Divine  Essence;' 
and  after  speaking  of  the  opinion  of  Papists,  Socinians,  semi-Socin- 
tans  and  their  followers,  says,  *  Grotius  indeed  does  the  same,  and  I 
learn  that  Arminians  and  Socinians  do  so  too,  but  I  do  not  reckon 
Grotius  or  them  amongst  Protestants.'     Many  other  extracts  to  the 


congregations  and  their  members,  as  having  taken  part  against  him ; 
and  the  Irish  Convocation,  in  their  address  to  the  Crown,  claim  credit 
for  having  so  done,  and  declare  that  there  are  no  people  in  the  world 
whose  principles  and  practices  are  more  opposite  to  Deists,  Socinians, 
and  all  the  enemies  of  revealed  religion,  and  to  Papists,  than  they 
were  alid  ever  had  been.  It  is  useless,  after  this,  to  refer  to  more 
evidence  upon  this  point  The  authors  of  this  trust,  at  the  time  it 
was  created,  were  professed  Trinitarians,  and  not  only  disclaimed  all 
connection  with  or  sympathy  for  those  who  professed  Unitarian  doo- 
tnnes,  but  held  them  in  abhorrence,  and  pubucly  declared  such  to  be 
their  opinions,  denying  that  such  Unitarians  were  Protestants  or 
Christians.  Can  it,  then,  be  supposed  that  the  authors  of  the  trust 
in  question  intended  to  associate  with  themselves  as  cestuis  que  ttusU 
those  whose  doctrines  they  so  abhorred  and  condemned  ?  Is  not  the 
sense  in  which  the  words  *  Protestant  dissenters '  were  used  by  the 
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fltothors  of  this  tmst  made  clear  beyond  all  question  ?  They  denied 
the  right  of  Unitarians  to  the  appellation  of  Protestants  or  Christiansi 
%nd  could  not,  therefore,  intend  to  include  them  in  the  description  of 
Fjrotestant  diraenters. 

**  It  appears  to  me,  therefore,  that  the  decree  of  the  Lord  Chancellor 
of  Ireland  was  conrect,  in  declaring  that  Unitarians  are  not  entitled  to 
be  considered  as  objects  of  the  trust.  Other  objections  were  raised  to 
the  decree,  which  may  be  disposed  of  in  very  few  words.  It  was  said, 
that,  there  being  at  the  time  no  Tolemtion  Act  for  Ireland,  the  whole 
trust  was  illegal.  Now,  if  the  illegality  were  proved,  the  question 
would  arise,  how  can  these  appellants  raise  that  objecti(Mi  ?  They 
daim  under  the  trust,  and  show  no  other  title  to  be  heard.  Secondly, 
it  was  urged  that  long  enjoyment  gave  title  to  the  Unitarians.  Con- 
temporaneous usage  is,  indeed,  a  strong  ground  for  the  interpretation 
of  doubtful  words  or  expressions;  but  time  affords  no  sanction  to 
establiflhed  breaches  of  trust  It  was  also  objected  that  the  decree 
removed  some  Trinitarians,  as  well  as  the  Unitarian  trustees ;  but  this 
was  sanctioned  by  the  decree  in  Lady  Hswlej^s  Case,  and  is  ri^t 
upon  principle.  The  decree,  proceeding  to  correct  a  breach  of  tmsti 
cemoves  those  trustees  who  were  the  authors  of  it,  for  that  is  of  itself 
«  sufficient  ground  of  removal  common  to  both  classes.  Therefore,^ 
bis  Lordship  says,  ^  I  advise  your  Lordships  to  affirm  the  decree, 
.with  costs." 

My  Lords,  the  only  point  upon  which  I  entertain  the  least  doubt  is, 
whether  his  Lordship  does  not  express  too  doubtfully  the  inadmissi- 
bility of  some  of  the  evidence  which  was  received  in  the  court  below 
in  ioify  Hewkj^s  Case ;  but  I  think  he  is  quite  right  in  his  argu- 
ment upon  the  admissibility  of  the  evidence  which  was  received  in 
this  case,  and  that  the  evidence  was  admissible  in  this  case,  for 
the  purpose  c^  showing  the  circumstances  in  which  the  party  was 
when  making  the  instrument.  You  admit  it  as  you  admit  evidence 
in  construing  a  wiU— not  to  modify  the  expressions  of  the  will— not 
to  affix  a  sense  upon  the¥nU  which  it  does  not  bear— not  to  tell  you 
what  the  meaning  of  the  ynH  is  — but  to  tell  you  what  were  the 
circumstances  in  which  the  testator  was  when  he  used  those  expres- 
sions —  for  the  purpose  of  enabling  you  to  ascertain  what  meaning 
he  affixed  to  the  expressions  which  he  used,  and  for  no  other  purpose. 
There  was  nothing  turther  done  in  this  case,  and  it  is  clear  that  the  evi- 
dence was  admissible.  I,  therefore,  entirely  agree  with  the  view  taken 
by  my  noble  and  learned  friend,  and  move  your  Lordships  that  this  ap- 
peal be  dismissedi  and  that  the  judgment  below  be  affirmed,  with  costs. 

LoKD  Campbell.  My  Lords,  as  my  noble  and  learned  friend  has 
alluded  to  Lady  Hewlejfs  Case,  I  have  no  difficulty  in  saying  that  I 
am  clearly  of  opinion  now,  speaking  Judiciously,  that  there  waB  a  great 
deal  of  evidence  admitted  in  Lady  atwle^s  Case  which  ought  to  have 
been  rejected,  ^here  was  abundant  evidence  to  support  the  decree. 
Of  course  we  are  bound  by  that  decree,  because  it  has  received  the 
sanction  of  this  House,  and  I  think  that  the  evidence  which  was  ad- 
missible there  was  abundant  for  the  purpose  of  supporting  the  decree. 
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Bat  in  Ladfy  Hewle^s  Case  there  were  admittt^d,  and  reasoned  upon, 
by  the  Vice  Chancellor  of  England,  and  partly  by  Lord  Lyndhurst, 
dedarationB  made  by  Lady  Hewley,  as  to  the  pcurticular  sense  in 
which  she  used  particular  words,  or  rather  evidence  tending  to  show 
the  sense  in  which  the  words  were  used  by  Lady  Hewley.  Now  that, 
I  apprehend,  is  dearly  inadmissible.  On  geneml  principles,  I  adhere 
to  what  I  contended  at  your  Lordships'  bar,  when  I  was  counsel  in 
Lady  Hewletfs  Ca$e^  and  which  I  find  the  Lord  Chancellor  of  Ireland 
has  done  me  the  honor  to  adopt,  and  to  say,  that  it  is  the  canon  by 
which  he  has  himself  been  guided,  namely,  that,  in  construing  such  an 
instrument,  you  may  look  to  the  usage  to  see  in  what  sense  the  words 
were  used  at  that  time  of  day.  You  may  look  to  contemporaneous 
documents,  as  well  as  to  acts  of  Parliament,  to  see  in  what  sense  the 
words  were  used  in  the  generation  in  which  the  deeds  were  executed. 
But  to  admit  evidence  to  show  the  sense  in  which  words  were  used 
by  particular  individuals  is  contrary  to  sound  principle ;  and  I  think  tny 
noble  and  learned  friend,  the  present  Lord  Chancellor,  could  not  have 
any  doubt  at  all  in  rejecting  such  evidence.  My  Lords,  adopting  that 
eanon,  I  really  do  not  think  that  there  is  any  reasonable  doubt  in  this 
case,  because  what  we  have  to  determine  is  the  meaning  of  the  words 
^Protestant  dissenters "  in  the  deed  constituting  this  charity-— not 
what  may  be  the  meaning  of  the  words  ^  Protestant  dissenters  "  in 
the  reign  of  Queen  Victoria,  because  I  have  no  doubt  now,  that,  upon 
most  occasions,  Unitarians  would  be  considered  as  Protestant  dis- 
senters. Since  the  repeal  of  the  act  of  Will.  3,  against  impugning 
the  doctrine  of  the  Trinity,  they  have  not  been  liable  to  any  pen^tiea; 
and  it  would  be  very  unchristian  to  say  that  they  are  not  Christians. 
They  are  dissenters,  and,  therefore,  I  apprehend  they  may  be  properly 
denominated  '*  Christian  dissenters,"  and  that  they  are  ^^  Protestant 
dissenters ; "  but,  at  the  same  time,  we  are  to  look  at  what  they  w^re 
when  this  charity  was  founded.  At  that  time,  I  think,  the  evidence 
is  abundant  to  show  that  the  authors  of  the  charity  would  not  have 
considered  Unitarians  as  '^  Christian  brethren ; "  that  they  would  have 
looked  upon  them  with  great  honror,  and  never  would  have  called 
them  ^'Protestant  dissenters;"  and,  therefore,  they  cannot  be  con- 
sidered as  included  in  the  description  of  those  for  whom  this  chari^ 
was  founded.  That  being  the  case,  the  decree  pronounced  by  Sir  B. 
Sogden  seems  to  me  to  be  perfectly  correct.  Enjoyment  might  be 
evidence,  if  it  were  doubtful  how  far  Unitarians  were  included ;  but, 
assuming  that  Unitarians  are  excluded,  the  enjoyment  must  go  for 
nothing.  Then,  as  to  the  other  point,  that  the  purposes  of  this  char- 
ity cannot,  by  law,  be  carried  into  execution,  and  that  the  funds  must 
be  disposed  of  by  the  sign-manual  of  her  Majesty,  I  entirely  concur 
in  the  opinion  that  that  argument  cannot  be  entertained  by  your 
Lordships.  I  do  not  think  it  necessary  to  enter  more  at  large  into 
this  subject,  which  has  been  already  so  ably  discussed ;  but,  upon  the 
whole,  I  entirely  concur  in  the  opinion  that  the  judgment  of  the 
Court  below  should  be  affirmed,  with  coais,'^  Appeal  dismissed^ 
casts. 
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MORRELL   V.    WOOTTEN.* 
NoTembcr  7,  1850. 

Production  of  Documents  —  Banking  Firm  —  Deceased  Partner  — 

Executors  —  Parties. 

f 

A  defendant  admitted  that  certain  documents  were  in  tlifl  poBsetBion  of  himsolf  and  W.  C. 
his  co-executor,  and  that  others  were  in  the  pouession  cA  their  solicitor,  W.  C.  not  being 
a  party  to  the  suit :  — 

SMd,  that  an  order  for  production  conld  not  be  made  against  the  defendant  on  sach  an  ad- 


*  This  was  a  motion  on  behalf  of  the  plaintiflf^  James  Morrell,  that 
the  defendant,  Richard  Wootten,  might  produce  and  leave  in  the 
bands  of  the  clerk  of  records  and  writs  the  several  deeds,  papers, 
and  writings  admitted  by  his  answer  and  in  the  schedules  thereto,  to 
be  in  his  custody,  possession,  or  power ;  that  the  plaintiff  might  be  at 
liberty  to  take  copies ;  and  that  the  originals  might  be  produced  on 
the  examination  of  witnesses  and  at  the  hearing. 

The  bill  in  this  case  was  filed  by  James  Morrell,  who,  previous  to 
Ih^  year  1846,  carried  on  the  business  of  a  banker  at  Oxford,  in  part- 
nership with  Robert  Morrell,  since  deceased,  against  Richard  Wootten, 
the  partner  and  also  one  of  the  executors  of  Richard  Wootten  the 
cider,  deceased,  who  were  also  bankers  at  Oxford,  and  against  James 
Foster  Groom,  the  official  assignee,  and  Emanuel  Cooper,  the  credit- 
ors' assignee  of  John  Parker,  a  bankrupt^  and  customer  of  Messrs. 
Wootten,  to  obtain  payment  of  a  sum  of  2081/.,  which  had  been  de- 
posited with  Messrs.  Wootten  by  John  Parker,  to  abide  the  event  of 
an  appeal  against  a  decree  of  Vice  Chancellor  Knight  Bruce. 

It  appeared  that  in  a  suit  of  Parker  v.  MorreU^  Vice  Chancellor 
Knight  Bruce  directed  an  issue,  upon  which  the  plaintiff,  John  Par- 
ker, was  examine^  ^  a  witness  lor  himself,  and  upon  the  equity 
— ; ■    -  ■  ■  -  ■  -— -  ■-■■-■■-       ■  ■■ 
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reserved  a  decree  was  made,  directing  Messrs.  Morrell  to  pay  to  John 
Parker  Hie  sum  of  2024/.  16s.  3A    17  Law  J.  Rep.  (  n.  s.)  Chanc.  226. 

Messrs.  Morrell  appealed  to  the  lord  chancellor  against  this  de- 
cree, but  before  any  judgment  was  given,  John  Parker,  at  the  instance 
of  Messrs.  Wootten,  compelled  payment  of  the  sum  of  2024/.  16s. 
SdL,  and  paid  2000/.  into  their  bank  to  the  credit  of  his  account  upon 
an  agreement  dated  the  23d  of  July,  1847,  and  made  between  Messrs. 
Wootten  of  the  one  part,  and  John  Parker  of  the  other  part,  by 
which  Messrs.  Wootten,  for  themselves,  their  executors  and  adminis- 
trators, and  for  their  banking  firm  for  the  time  being,  jointly  and  sev- 
erally agreed  with  John  Parker,  his  executors  and  administrators,  that 
in  the  event  of  the  judgment  on  the  appeal  being  given  in  favor  of 
Messrs.  Moneil,  and  of  John  Parker  being  ordered  by  the  court  of 
chancery  to  pay  to  Messrs.  Morrell  or  into  court  the  sum  of  2024/1 
16s.  3<1,  or  any  other  sum,  with  or  without  interest,  they,  or  their 
banking  firm,  would,  on  demand,  in  writing,  of  John  Parker,  his  ex- 
ecutors or  administrators,  pay  to  him  the  sum  of  2000/.  without  de- 
duction on  any  account,  the  understanding  being  that  they  should* 
not  deduct  from  or  set  up  in  answer  to  the  demand  of  the  sum  of 
2000/.  any  claim  or  set-off  against  the  same  in  respect  of  any  debt 
or  liability  which  John  Parker  might,  at  the  time  of  making  such  de- 
mand, owe  to  them,  nor  to  resist  payment  of  the  sum  of  2000/.  on 
the  ground  that  upon  taking  the  accounts  between  them  no  sum  of 
money  or  ( if  any)  less  than  the  sum  of  2000/.  might  happen  to  be 
due  to  them  from  J.  Parker,  nor  to  resist  or  refuse  payment  of  the 
sum  of  2000/.  on  any  other  ground  whatsoever.  That  John  Parker 
subsequently  delivered  to  Richard  Wootten,  the  elder,  a  bag,  saying, 
«*  It  contains  81/.,  and  if  you  should  have  to  pay  the  money  to  the 
Morrells,  it  will  make  up  the  sum;"  but  that  upon  the  demand  of 
John  Parker,  in  writing,  it  was  subsequently  redelivered  to  him. 

The  lord  chancellor  subsequently  reveraed  the  decree  made  by 
Vice  Chancellor  Knight  Bruce,  and  on  the  10th  of  March,  1848,  a  fiat 
of  bankruptcy  was  issued  against  John  Parker,  who  was  declared 
bankrupt 

The  defendant,  Richard  Wootten,  by  his  answer,  said  that  he  did 
not  claim  any  right  to  hold  tlie  moneys  otherwise  than  as  a  stake- 
holder in  conjunction  with  his  co-executor,  and  as  being  entitled  to 
be  indemnified  against  the  costs  incurred  or  to  be  incurred,  whether 
in  proceedings  at  law,  which  had  been  instituted  by  Messrs.  Morrell 
against  Messrs.  Wootten  for  the  recovery  of  the  2081/.,  but  which 
failed,  or  otherwise.  That  he  was  a  salaried  partner  only  with  Rich- 
ard Wootten  the  elder,  deceased,  who  had  appointed  not  only  the  de- 
fendant, but  also  William  Cole,  his  executors,  who  both  proved  his 
wUI,  and  the  sum  of  2000/.  was  under  their  control,  and  not  of  this 
defendant  alone,  who  was  not  entitled  to  any  profits  or  capital  in  the 
said  partnership  between  him  and  the  said  Richard  Wootten  the 
rider,  deceased,  and  was  indemnified  by  the  said  Richard  Wootten 
tbe  elder,  deceased,  against  all  losses,  which  indemnity  he  still  held. 
That  he  and  the  said  William  Cole  had  in  the  possession  of  the 
solicitor  of  himself  and  the  said  W.  Cole,  the  order  for  the  bag  con- 

3* 
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tw^Qg  or  alleged  to  contain  81/.,  and  a  case  submitted  to  ooonsel  for 
his  opinion,  since  the  institution  of  this  suit,  and  with  reference  there* 
to,  and  a  case  subnutted  to  counsel  with  reference  to  the  matters  re- 
ferred to  in  the  said  suit  previously  to  the  institution  thereof,  and  hb 
opinion  thereon,  and  a  document  pi:^rting  to  be  a  short-hand  writer's 
notes  of  the  evidence  and  summing  up  at  the  trial  at  law,  and  a 
bill  of  costs  of  Messrs.  Walsh,  and  a  bill  of  costs  of  Messrs.  NichoUs 
&  Doyle,  relative  to  the  matt^B  aforesaid ;  but  he  submitted  that  he 
was  not  bound  to  produce  the  cases,  or  opinions,  or  bills  of  costs. 
That  he  had  also  in  the  possession  of  himself  and  the  said  William 
Cole  the  several  particulars  mentioned  in  the  first  division  of  the  sec- 
ond schedule  annexed  thereto,  which  all  related  to  the  matters  in  the 
said  bill  mentioned,  but  which  he  was  not  bound  to  produce  in  the 
absence  of  the  said  William  Cole.  That  the  documents  and  papers 
mentioned  in  the  second  division  of  the  said  second  schedule  were  in 
the  possession  of  the  solicitor  of  this  defendant  and  the  said  William 
Cole,  and  related  to  the  matters  in  the  said  bill  mentioned,  but  which 
hb  was  not  bound  to  produce  in  the  absence  of  the  said  William 
Cede.  That  the  documents  relative  to  the  action  at  law,  and  the 
cases  with  the  opinion  of  counsel  thereon,  and  relative  thereto,  men- 
tioned in  the  third  division  of  the  second  schedule,  were  privilegedi 
and  ought  not  to  be  produced. 

The  schedules  stated  the  several  documents. 

Mr.  Shebbeare  appeared  in  support  of  the  motion. 

Mr.  Oiffardy  contra.  This  is  an  application  against  one  of  two  ex- 
ecutors ;  but  it  cannot  be  support^  as  the  documents  are  in  the 
joint  possession  of  Wootten  and  Cole,  and  Co]p  is  not  a  party  to  the 
suit     This  was  held  in  Murray  v.  Walter^  Cr.  &  Ph.  114* 

The  Master  of  the  Bolls.  I  do  not  think  the  admissions  in 
the  answer  such  that  I  can  make  an  order  to  produce  the  documents. 


Simpson  t*.  Chapman.^ 

December  IS,  1850. 

Pleading  —  Answer — Insufficiency — Partnership. 

A,  B,  &  C  carried  on  basiness  in  partnership  a«  bankers.  A  died,  having;  made  B  &  D  hit 
execators,  and  S  a  rcsidoarr  legatee.  D  wa«,  after  the  death  of  A,  admitted  a  partoer  in 
the  boBineBs.  A  bill  was  fifed  by  S  against  B  and  D  for  the  administration  of  the  estate 
of  A.  It  stated  that  the  executors  had  rendered  imperfect  acconnts,  particularlj  with 
reference  to  A's  capital  in  the  bnsiness  at  his  death ;  that  the  bnsiness  had,  sinee  A*s  daath, 
been  carried  on  with  his  capital,  and  that  the  residoary  legatees  were  entitled  to  one  third 
of  the  profits.    It  contained  inteirogatories,  whether  the  bosiness  had  not  been  carried  on 

1  20  Law  J.  Rep.  [n.  s.)  Chane.  8& 
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with  A'b  capital — iriiat  mre  the  profits  since  the  death  of  A — what  was  &e  present 
capital — and  what  capital  had  been  drawn  out  since  A*8  death.  C,  the  other  partner,  was 
not  a  party  to  the  bill :  — 

HM,  that  in  a  snit  so  constituted,  B  and  D  were  not  bound  to  answer  the  above-mentionod 
intenogatones. 

Thomas  Simpson,  John  Chapman,  and  Abel  Chapman  carried  on 
bosinessin  partnership  together  as  bankers.  Thomas  Simpson,  by 
his  will,  dated  the  20th  of  April,  1843,  appointed  the  plaintiff  one  of 
his  residuary  legatees,  and  John  Chapman,  Henry  Simpson,  and 
Thomas  B.  Simpson  his  executors,  and  died  in  May,  1843,  and  his 
will  was  proved  by  all  the  executors. 

After  the  death  of  the  testator,  the  business  of  the  bank  was  con- 
tinned  to  be  carried  on,  and  Henry  Simpson  was  admitted  a  partner 
in  the  eonoem. 

The  bill  in  this  case  was  filed  by  the  plaintiff,  as  residuary  legatee 
of  the  testator,  against  John  Chapman,  Henry  Simpson,  and  Thomas 
B.  Simpson,  the  executors  for  the  administration  of  the  testator's 
estate. 

The  bill  stated  the  old  partnership  of  the  testator  and  John  Chap- 
man and  Abel  Chapman ;  the  will  and  the  death  of  the  testator ;  the 
admission  of  Henry  Simpson  as  a  partner,  and  some  matters  relating 
to  the  separate  estate  of  the  testatx>r.  The  bill  then  stated,  that  the 
usual  applications  had  been  made  to  the  executors,  and  ^  that  the 
executors  had  rendered  an  account,  but  that  such  account  was  incom- 
plete and  imperfect,  especially  with  reference  to  the  testator's  share 
and  interest  in  the  banking  business,  and  the  capital  and  effects  there- 
of, and  the  mode  in  which  the  same  had  been  dealt  with ;  and  that 
he  bad  required  a  further  account,  which  had  been  refused."  The 
bill  then  charged,  "  that  in  fact  the  business  had,  since  the  said  tes- 
tator's death,  been  carried  on  by  means  of  the  capital  which  was 
therein  at  the  time  of  his  death,  and  that  the  plaintiff  was  entitled,  if 
it  should  be  for  his  benefit,  to  have  the  testator's  estate  credited  with 
ooe  third  of  the  profits  which  had  arisen  from  the  said  banking  busi- 
ness since  the  said  testator's  death,"  with  an  option  of  taking  the  tes- 
tator's share,  at  his  death,  and  interest.  The  bill  also  charged,  ^'  that  the 
assets  of  the  partnership  ought  to  be  realized,  and  its  debts  and  liabil- 
ities dischai^ed,  and  the  one  third  therein  belonging  to  the  said  tes- 
tator ascertained  and  paid,  or,  if  it  should  be  more  for  the  plaintiff's 
benefit,  that  the  said  defendants  ought  to  be  charged  with  the  vajiue 
thereof  at  the  death  of  the  testator,  and  with  interest  thereon." 

The  bill  then  charged,  that  the  defendants  ought  to  set  forth  the 
matters  which  are  the  subject  of  the  interrogatories  hereafter  stated. 
Among  the  interrogatories  to  the  bill  were  the  following :  •*  Whether 
in  fact  the  business  in  the  said  bill  meniigned  had  not,  since  the  death 
of  the  testator,  been  carried  on  by  means  of  the  capital  which  was 
therein  at  the  time  of  his  death,  or  some  other,  and  what  capital. 
What  has  been  the  amount  of  the  profits  of  the  said  banking  business 
in  each  and  every  year  since  the  said  testator's  death  ?  What  is  now 
the  value  of  the  capital  thereof,  or  of  the  assets  thereof,  after  deduct- 
iog  its  liabilities  ?    Whether  the  said  defendants,  John  Chapman,  and 
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Henry  Simpson,  or  Abd  Chapman,  have  brought  any  capital  into  the 
said  business  since  the  said  testator^s  death.  That  the  defendants 
should  set  forth  an  account  of  all  sums  drawn  out  of  the  said  bank- 
ing business  by  the  said  John  Chapman,  Henry  Simpson,  and  Abel 
Chapman,  respectively,  since  the  said  testator's  death." 

Jfr.  Abel  Chapman  was  not  made  a  party  to  the  bill. 

The  defendants  having  declined  to  answer  the  interrogatories  before 
mentioned,  exceptions  were  taken  to  their  answer  on  those  grounds, 
which  now  came  on  to  be  heard. 


Mr.  Malins  and  Mr,  J.  V.  Prior^  for  the  exceptions. 

Mr,  Boundell  Palmer  and  Mr,  Cankrienj  for  the  defendants.  The 
defendants  are  not  bound  to  answer  the  interrogatories  which  are  the 
subject  of  the  exceptions.  The  information  required  by  them  can 
only  be  properly  required  for  the  purpose  of  having  the  accounts  of 
the  partnership  taken ;  but  the  accounts  of  the  partnership  cannot  be 
taken  in  the  suit,  as  it  is  not  framed  for  that  purpose,  and  as  one  of 
the  partners  in  it  is  not  made  a  party.  This  is  what  is  called  a  mere 
fishing  bill  as  to  these  points.  There  are  no  definite  allegations  as  to 
any  of  the  matters  inquired  after  in  the  intenrogatories.  There  is  not 
even  any  precise  statement  that  the  testator  had  any  capital  in  the 
concern  at  his  death.  It  may  be,  consist^ently  with  these  allegations, 
that  he  had  not  any  capital,  and  that  all  his  interest  in  the  business 
died  with  him.  They  cited,  Wigram  on  Discovery,  p.  16f5,  2d  edit. 
Bowe  V.  Teed,  15  Yes.  378.  Somerville  v.  Mackap,  16  Ibid.  384. 
Adams  v.  Fisher,  3  IVfyL  &  Cr.  649 ;  s.  c.  7  Law  J.  Rep.  (n.  s.)  Chanc. 
289.  Lancaster  v.  Evors,  1  Phill.  349 ;  s.  c.  13  Law  J.  Rep.  (n.  s.) 
Chanc.  269.  Francis  v.  Wiffzelly  1  Madd.  258.  Wedderbum  v.  Wed- 
derbuntj  2  Keen,  722,  732,  n, ;  s.  c.  8  Law  J.  Rep.  (n.  s.)  Chanc.  177. 
Wood  V.  HUchinffS,  3  Beav.  504 ;  s.  c.  10  Law  J.  Rep.  (n.  s.)  Chanc. 
257.  Baron  de  Feucheres  v.  Dawes,  5  Beav.  110 ;  s.  c.  11  Law  J.  Rep. 
(n.  s.)  Chanc  394.  Way  v.  Bassett,  6  Hare,  56 ;  s.  c  15  Law  J.  Rep, 
(n,  8.)  Chanc.  1, 

Mr,  Malins,  in  reply,  contended  that  the  plaintiff  was  entitled  to  the 
information  sought  lor,  although  it  might  not  be  made  available  in 
the  suit.  He  was  desirous  of  seeing  how  the  account  stood.  Infor- 
mation would  be  supplied  as  to  whether  it  would  be  for  his  advan- 
tage to  take  further  proceedings  or  not,  and  so  further  expense  might 
be  spared. 

Knight  Bhuce,  V.  C.  The  questions  under  consideration  relate 
to  the  capital,  profits,  and  the  internal  affairs  of  a  banking  partnership. 
They  are  put  in  a  suit  in  which  the  accounts  of  that  partnership  can- 
not be  taken,  —  and  in  a  suit,  moreover,  to  which  one  of  the  partners 
in  that  banking  house  is  not  a  party.  Now,  I  do  not  find  it  neces- 
sary to  say  that  such  a  state  of  circumstances  is  of  itself  necessarily 
decisive  a^inst  the  rig^t  to  put  the  questions,  but  thus  much  may,  I 
think,  safdy  be  said,  that,  in  such  a  state  of  circumstancesi  the  court 
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OQgbt  to  require  the  questions,  if  capable  of  being  put  at  all,  to  be  put 
ooKr  where  they  are  founded  upon  specific,  pointed  allegations  of  clear 
and  unquestionable  maticriality.  The  allegations  on  this  record  are 
such  as,  in  my  judgment,  to  relieve  me  from  deciding  the  general 
principle ;  and,  considering  the  nature  of  the  questions,  and  the  nature 
of  the  record,  the  allegations  are  not  so  pointed,  not  so  precise,  not  of 
such  clear  and  unquestionable  materiality,  as  to  entitle  the  plaintiif 
to  have  them  answered. 

Exceptions  overruUcL 


Marsden  v.  BlundellJ 

^  December  13,  1850. 

Practice  —  Affidavit  of  Service, 

Decree  teken  agBiiiat  A  defeodent  on  an  affidarit  of  BCirice  of  Uie  nApeata  to  hear  judgment 
Tlie  affidavit  stated  serrioe  on  T.,  who,  according  to  the  bdief  of  the  deponent,  was  ^e 
defendant's  solicitor :  — 

J7eU»  diat  if  it  shovld  appear  on  the  record  that  T.  was  snch  solidlor,  the  affldaWt  would  be 
snffident 

The  decree  in  this  case  bad  been  taken  on  an  affidavit  of  service 
of  the  subptena  to  hear  judgment  on  one  of  the  defendants.  The  affi* 
davit  stated  that  "  the  sftbptena  had  been  served  on  Messrs.  Tyas  & 
Co.,  who,  according  to  the  information  and  belief  of  the  deponenty 
were  the  solicitors  of  the  defendant." 

An  objection  had  been  taken  to  the  affidavit  by  the  registrar, 
on  the  ground  that  it  had  not  been  stated  with  sufficient  distinct- 
ness that  Messrs.  Tyas  &  Co.  were  the  solicitors  of  the  defendant  in 
question. 

Mr.  Bates  now  mentioned  the  matter  to  the  court  He  stated  that 
he  had  then  an  affidavit  in  the  correct  form,  and  asked  that  the  decree 
might  be  made. 

Knight  Bruce,  V.  C,  said  that  he  could  not  act  on  the  new  affi* 
davit,  or  make  any  other  decree  than  that  which  had  been  pronounced, 
except  by  rehearing  the  cause.  He  could,  however,  consider  the  ques- 
tion of  the  sufficiency  of  the  affidavit  which  had  been  produced  at  the 
hearing.  Now,  by  the  present  practice  of  the  court,  the  name  of  the 
solicitor' of  a  defendant  to  a  cause  must  appear  on  the  record.^  If, 
then,  the  registrar  would  look  at  the  record,  and  should  find  that  the 


1  20  Law  J.  Rep.  (ir.  a.)  Chanc.  104. 

s  17th  order  of  the  26th  of  October,  1842.  **That  eveiy  solicitor  of  a  party  de- 
fGoAmg  by  a  solicitor  shall  cause  to  be  written  upon  everv  answer  or  pleading  which 
he  nay  leave  with  the  clerk  of  records  and  writs  to  be  filed,  his  name  and  ^ace  of 
btwinefls."    Ord.  Can.  213 ;  12  Law  J.  Rep.  (n.  s.)  Chanc.  a 
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names  of  Messrs.  Tyas  &  Co.  were  there  as  the  defendant' fl  solicitoTs, 
he  thought  that  the  affidavit  would  be  sufficient,  and  that  the  decree 
might  be  taken  upon  it 


Lyne  V,  Pennell.^ 

December  11,  ISSa 

LUerpleader  SuU  —  SupplemetUcU  Bill  —  ParHes, 

After  A  decree  in  an  interpleader  suit,  one  of  the  defendants,  who  was  the  offidal  aa«i|i:nee 
in  intoWcncy  of  another  defendant,  died,  and  a  sapplemeotal  bill  was  filed  by  a  iiird 
defendant  alone,  making  the  assignee  subseqnontly  appointed  the  sole  defendant:  — 

ffiddi  that  the  supplemental  suit  was  properly  oonstitnted,  and  an  objection  for  want  of  pai^ 
ties  overruled. 

On  the  25th  of  November,  1847,  Sir  H.  Bruce  filed  his  original  bill 
against  David  E.  Columbine  and  Amy  his  wife,  Ann  Columbine,  A. 
L.  E.  Columbine,  E.  R.  Clarke,  R.  Lyne,  J.  Penhall  and  6.  Green, 
defendants,  praying  that  the  defendants  might  be  decreed  to  inter- 
plead together,  and  settle  and  adjust  their  several  claims  and  demands 
to  and  upon  a  certain  annuity  of  304Z. ;  and  that  the  plaintiff  might 
be  at  liberty  to  pay  the  sum  of  2196^  therein  mentioned,  the  repur- 
chase money  of  the  said  annuity,  into  court,  for  the  benefit  of  the 
parties  entitled  thereto ;  and  that  the  defendants  might  be  restrained 
in  the  mean  time  from  proceeding  against  the  plaintiff  in  respect  of 
the  said  annuity.  The  court  made  a  decree,  in  pursuance  of^  which 
the  said  sum  was  paid  into  court  by  the  plaintiff  Sir  H.  Bruce.  A 
reference  was  subsequently  ordered  to  the  master  to  ascertain  whether 
the  said  R.  Lyne  was  entitled  to  any  and  what  part  of  the  sum  so 
paid  into  court  as  aforesaid;  and  the  master  was  also  to  inquire 
whether  the  defendants,  J.  Penhall  and  O.  Chreen,  the  assignees  in  in- 
nolTeacy  of  D.  E.  Columbine,  were  entitled  to  the  residue  of  the  said 
sum  in  any  and  what  proportions. 

This  was  a  supplemental  suit  by  R.  Lyne  against  W.  PenncU,  the 
sole  defendant,  and  it  stated  that  the  master  had  completed  the  above 
inquiries,  but  before  he  had  finally  settled  his  report,  and  on  the  23d 
of  October,  1849,  the  defendant  G.  Ghreen,  the  official  a^ssignee  of  the 
defendant,  D.  E.  Columbine,  died,  and  shortly  after  his  death  the  de- 
fendant in  this  suit,  W.  Pennell,  was  duly  appointed  official  assignee 
in  the  place  of  J.  Green,  jointly  with  J.  Penhall.  The  bill  prayed  the 
usual  supplemental  decree  against  W.  PennelL 

Mr.  Bolt  and  Mr.  Prior  now  objected,  at  the  hearing,  that  the  sup- 
plemental bill  being  filed  by  a  defendant  to  the  original  bill,  all  the 
parties  to  the  ori^nal  bill  were  necessary  parties  to  the  supplemental 
suit     What  had  been  done  was  to  introduce  a  new  actor  on  the 


1  90  Law  J.  Rep.  (h.  b.)  Cbaiic.  108. 
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stage,  and  it  was  right  that  the  parties  should  have  an  opportunity 
of  judging  whether  be  was  a  fit  party  or  not 

Mr.  X  Parker  and  Mr.  Dean^  contra,  submitted  that  the  case  of 
Bignall  v.  AikinSj  6  Madd.  369,  decided  that  the  defendants  need  not 
be  parties  if  they  had  no  interest  in  the  supplemental  matter.  All 
that  was  done  was  to  substitute  one  official  assignee  for  another. 
Feary  v.  Steptienson^  1  Beav.  42.  The  production  of  the  certificate 
was  proof  of  the  appointment 

BoLFE,  V.  C.  In  an  interpleader  suit,  as  soon  as  the  plaintiff  has 
got  a  decree  there  is  an  end  of  him.  I  think,  therefore,  the  defend- 
antH  are  in  the  anomalous  situation  of  plaintiffii,  as  well  as  defend- 
ants ;  and  that  I  may  take  a  distinction  between  these  and  other 
'suits,  because,  in  truth,  in  an  interpleader  suit  nobody  is  plaintiff.  I 
should  be  unwilling  to  rest  the  decision  upon  any  other  considera- 
tion than  this ;  but  I  think,  for  the  reasons  I  have  given,  that  I  may 
make  a  precedent 

Objection  for  loanL  of  parties  overruled. 


MoROAif  V*  Morgan.^ 

December  16  and  17, 1850,  and  Januorj  14, 1851. 

Wm — Construction  —  Marriage  —  Tenant  for  Life  —  TheUusson 

Act. 

A  testator,  b^  will,  directed  his  execaton  to  pej  to  A  5000/.  upon  her  mamagc,  with  all  the 
accumulations  of  interest  thereon  from  the  time  of  his  death :  — 

&H  that  the  marriage  of  A  was  a  condition  precedent  to  the  resting  of  the  Icgacj. 

A  testator  gave  a  legacy  to  A,  with  the  acenmnlatioas  of  interest  from  his  death,  npoa  a 
certain  contingency,  and  gave  the  income  of  the  residue  of  his  estate  to  H  for  life,  with 
TemaindeiB  over.  Some  jears  after  the  death  of  the  testator,  it  was  ascertained  that  the 
contlngencj  never  conld  happen  :'- 

BM,  Aat  H  was  entitled  to  the  interest  of  the  legacy  from  the  death  of  the  testator  nntil 
that 


A  testator  gave  speclflc  legacies  of  considerable  value  to  the  mother  of  B,  and  then  gave 
to  B  a  Imcy  of  6000/.,  upon  her  marriage,  with  the  accomnlations  of  interest  from  his 
death.  More  than  twenty-one  yean  elapSed  after  the  death  of  the  testator,  and  B  still 
remained  unmarried : — 

Heidy  iJtuLt  the  accumulation  of  interest  after  the  expiration  of  twenty-one  years  was  prohib- 
ited by  the  Thenusson  act,  and  the  case  did  not  come  within  the  exception  contaraed  in 
the  Id  section. 

Miss  MoaeAN,  by  her  will,  dated  the  22d  of  May,  1825,  made 
eertaio  specific  bequests,  of  considerable  value,  in  favor  of  Mrs.  Oyles, 
the  mother  of  the  legatees  mentioned  in  the  clause  nert  stated.     The 


1  SO  Law  J.  Rep.  {n.  s.)  Chaoe.  109. 
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will  then  proceeded  as  follows  :  "  I  appoint  my  brother,  Thomas  Mor- 
gan, and  Francis  Morgan,  and  my  bankers,  Sir  Scrope  B.  Morland, 
Bart,  and  Sir  Oeorge  Bucket^  Bart,  my  executors  and  trustees  of  all 
rny  money  in  the  funds  or  elsewhere,  to  pay  over  to  my  sister  Sarah 
Gyle^s  two  daughters^  Frances  Sarah  Gyles  and  OeorgvAa  Anna  Gyles, 
5000^  each  upon  their  marriagej  with  all  the  accumulations  of  interest 
thereon  from  the  time  of  my  death.  I  give  to  my  brother,  Thomas 
Morgan,  1000/.  India  stock,  standing  in  my  name ;  and  I  give  to  my 
four  executors  in  trust  all  the  rest  of  my  funded  property  or  else- 
where, to  pay  my  sister,  Harriet  Hanham,  the  dividends  quarterly,  inde- 
pendent of  her  husband,  for  her  natural  life,  and,  after  her  death,  the 
whole  to  be  equally  divided  between  the  grandchildren  of  my  late  father, 
James  Morgan,  to  be  made  over  to  such  as  are  of  age  when  my  sister 
Harriet  dies,  and  the  interest  of  the  minors  to  be  laid  out  in  the  3L  per 
cents,  until  such  time  as  they  have  attained  the  age  of  twenty-one.*' 

The  testatrix  died  on  tlie  22d  of  May,  1825,  the  date  of  her  will. 
At  this  time  Mrs.  Gyles  was  a  widow,  and  both  Frances  Sarah  and 
Greorgina  Anna  were  under  age. 

The  executors  set  apart  stock  to  answer  the  two  legacies,  and  ac- 
cumulated the  dividends. 

Harriet  Hanham,  the  tenant  for  life,  died  on  the  22d  of  Febru- 
ary, 1838.  • 

Oeorgina  Anna  Gyles  died  on  the  12th  of  April,  1849,  without 
ever  having  been  married. 

Frances  Sarah  Gyles  was  living,  and  had  never  been  married. 

The  period  of  twenty-one  years  after  the  death  of  the  testatrix  ex 
pired  on  the  22d  of  May,  1846. 

The  bill  in  this  case  was  filed  by  some  of  the  residuary  legatees  of 
the  testatrix  against  the  trustees  and  the  other  parties  mentioned  in  the 
will  for  the  administration  of  her  estate.  The  cause  now  came  on  to 
be  heard. 

The  first  question  which  was  raised  under  the  above  circumstances 
was,  whether  the  legacies  of  5000/.  and  5000/^  had  vested  in  Frances 
Sarah  Gyles  and  Georgina  Anna  Gyles. 

Mr.  Russell  and  Mr,  Goldsmid^  for  the  plaintifTs,  contended  that 
the  legacies  had  not  vested,  and,  consequently,  that  the  legacy  of 
5,000/.  given  to  Greorgina  Anna  Gyles  and  the  accumulations  had 
fallen  into  the  residue  on  her  death,  and  that  the  other  legacy  was 
still  left  contingent  They  cited  Garbut  v.  Hilton,  1  Atk.  381,  where 
a  legacy  of  200/.  was  given  to  J.  G.  provided  she  married ;  and  Al^ 
kins  V.  HiccockSy  Ibid.  500,  where  a  legacy  was  given  to  a  legatee  to 
be  paid  at  the  time  of  her  marriage ;  in  both  of  which  cases  it  was 
held  that  the  marriage  was  a  condition  precedent  to  the  vesting. 
They  also  cited  Batsford  v.  Kebbelt,  3  Ves.  363.  Vawdry  v.  Geddes^ 
1  Russ.  ic  Myl.  203 ;  s.  c.  8  Law  J.  Rep.  Chanc.  63.  Taylor  v.  Bacan^ 
8  Sim.  100.  Waison  v.  Hayes,  5  Myl.  &  Cr.  125;  s.  c  9  Law  J.  Rep. 
( N.  8.)  Chanc.  49. 

Mr.  Wigratn  and  Mr.  Cotton,  for  Frances  Sarah  Gyles,  contended 
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that  the  legacies  had  vested,  and  cited  Booth  v.  Booths  4  Yes.  399. 
Branttrom  v.  Wilkinson,  7  Ves.  421.  Saunders  v.  Vautier,  Cr.  &  Ph. 
240 ;  s.  c  10  Law  J.  Rep.  (  n.  s.)  Chanc.  354.  Greet  v.  Greet,  5  Beay^ 
123.    Vtze  V.  Sloney,  1  Dr.  &  War.  337. 

Mr*  Bolt,  Mr.  K  Palmer,  Mr.  Wickens,  and  3^.  Fellows,  for  other 
parties. 

Knight  Bruce,  V.  C.  The  testatrix  had  a  right  to  say  that  the 
legatees  should  not  take  either  interest  or  principal  unless  they  mar- 
ried. I  think  that  she  has  said  so  with  sufficient  plainness  and  sufr 
ficient  distinctness.  The  language  is  the  same  as  if  she  had  said, 
*^  neither  shall  have  any  thing,  unless  she  marries." 

Upon  this  decision  the  second  question  was  discussed,  whether  the 
estate  of  Harriet  Hanham,  the  tenant  for  life,  was  entitled  to  the  div- 
idends of  the  stock  set  apart  to  answer  the  legacy  of  50002.  given  to 
Georgina  Anna  Gyles,  accrued  between  the  death  of  the  testatrix 
and  tne  death  of  the  tenant  for  life ;  or  whether  the  whole  fund,  prin- 
cipal and  interest,  went  to  the  grandchildren,  the  residuary  legatees  in 
remainder. 

Mr.  Bussell  and  Mr.  Goldsmid,  for  the  plaintiffs,  contended  that  the 
stock  set  apart  to  answer  this  legacy  was  not  residue  producing  in- 
come for  the  benefit  of  the  tenant  lor  life,  and  that  the  whole  fund 
belonged  to  the  legatees  in  remainder. 

Mr.  B.  Palmer  and  Mr.  Fellows,  for  the  representatives  of  Harriet 
Hanham,  the  tenant  for  life,  contended  that  her  estate  was  entitled  to 
the  interest  of  the  stock. 

The  following  cases  were  cited  on  this  point :  Crawley  v.  Crawley^ 
7  Sim.  427 ;  s.  c.  4  Law  J.  Hep.  (  n.  s.)  Chanc  265.  aNeUl  v  Lur 
COS,  2  Keen,  313. 

Knight  Bruce,  V.  C.  A  testatrix  gives  contingent  legacies,  not 
without  interest,  but  with  interest— ' a  gift  both  of  principal  and  in- 
terest, to  take  effect  on  the  happening  of  a  future  uncertain  event 
She  does  that,  and  there  she  leaves  it.  She  skives  the  residue  of  her 
personal  estate  to  a  certain  person  for  life,  and,  after  the  death  of  that 
person,  to  others.  The  executors  set  apart  sums  to  answer  the  lega- 
cies,  and  accumulate  the  income.  In  a  certain  number  of  years  the 
event  becomes  impossible,  and  the  tenant  for  life  dies.  The  question 
is,  whether  the  tenant  for  life  during  a  portion  of  the  period  of  accu« 
mulation,  is  to  lose  all  the  income  of  the  legacies  thus  appropriated 
for  the  purpose. 

I  think  that  it  would  be  unjust  to  make  the  tenant  for  life  suffer 
loss  by  having  withdrawn  from  her  that  which,  if  matters  could  hav« 
been  foreseen,  would  not  have  been  withdrawn.  Her  estate  must 
be  compensated.  She  must  have  that  substantially  which  she  would 
have  had  if  the  event  had  been  known  to  be  impossible  at  the  time  ' 
of  the  death  of  the  testatrix. 
VOL.  ti*  4 
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The  principle  of  mv  decbton  ib,  that  Mrs.  Hanham's  estate  must 
have  all  that  she  would  have  had  if  Miss  Qeoigina  Anna  Gyles  had 
died  in  the  lifetime  of  the  testatrix. 

The  third  question  was,  whether  the  period  of  accumulation  of  the 
legacy  given  to  Frances  Sarah  Gyles  was  to  be  taken  to  have  termif- 
nateci  in  1846^  the  expiration  of  twenty-one  years  from  the  death  of 
the  testatrix,  or  whether  such  legacy  was  to  be  accumulated  until  the 
death  or  marriage  of  fVances  Sarah  Gyles. 

Mr.  Russell  and  Mr.  Chldsmid  contended  that  the  accumulation 
^iKras  by  the  Thellusson  act,  39  &  40  Geo.  3,  c.  98,  prohiUted  after 
1846,  the  expiration  of  twenty-one  years  from  the  death  of  the  testa- 
trix ;  there  being  an  implied  direction  to  accumulate,  which  must  be 
taken  to  have  the  same  effect  as  an  express  direction. 

Mr.  Wigram  and  Mr.  CoUon^  for  Fmnces  Sarah  Gyles,  contended 
tliat,  as  there  was  no  express  direction  to  accumulate,  the  prohibitions 
of  the  act  did  not  apply. 

The  following  authorities  were  cited :  Shaw  v.  Rhodes,  1  Myl.  &  Cr. 
185.  McDonald  v.  Brycej  2  Keen,  276 ;  s.  c.  7  Law  J.  Bep.  (n.  s.)  Chane. 
173.  Elbome  v.  Goodey  14  Sim.  165 ;  s.  c.  13  Law  J.  Bep.  {n.  s.) 
CSianc  394. 

*  Knight  Bruob,  V.  C.  Subject  to  the  observation  which  I  have 
to  make  hereafter,  I  ttiink  that  this  is  within  the  act ;  because  it  is  an 
inevitable  result  of  what  the  testatrix  has  directed.  The  accumula- 
tions having  proceeded  up  to  the  expiration  of  twenty-one  years,  the 
income  of  the  fund,  after  twenty-one  years,  becomes  a  part  of  the 
residue  until  this  lady's  marriage  or  death.  The  observation  to  which 
I  have  alluded  is  this :  may  not  the  legacy  in  question  be  a  portion 
within  the  meaning  of  the  2d  section  of  the  Thellusson  act?  1, 
wish  to  call  the  attention  of  the  counsel  to  this  point,  and  to  have  it 
argued. 

The  case  was  argued  as  to  this  point  on  a  subsequent  day. 

The  2d  section  of  the  Thellusson  act  is  as  follows :  "  ThsK:  noth- 
ing in  this  act  contained  shall  extend  to  any  provision  for  payment 
of  debts  of  any  grantor,  settlor,  or  devisor,  or  other  person  or  persons ; 
or  to  any  provision  for  raising  portions  for  any  child  or  children  of  any 
grantor,  settlor,  or  devisor,  or  any  child  or  children  of  any  person  taking 
any  interest  under  any  such  conveyance,  settlement,  or  devise ;  or  to 
any  direction  touching  the  produce  of  timber  or  wood  upon  any  lands 
or  tenements ;  but  that  all  such  provisions  and  directions  shall  and 
.may  be  made  and  given  as  if  this  act  had  not  passed." 

Mr.  Russell  and  Mr.  GoldsnUd  contended  that  the  legacy  in  question 
was  not  a  portion  within  the  meaning  of  the  act 

Mr.  Wigram  and  Mr.  Cotton  contended  that  such  a  legacy  was  a 
portion. 

The  following  cases  were  cited :  Shaw  v.  Rhodes^  1  MyL  &  Cr.  135 ; 
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&  c  in  Dom.  Proc  under  the  title  of  Evans  v.  HelUer^  5  CI.  &  R  114» 
Beech  v.  Earl  Si.  VincetUj  19  Law  J.  Rep.  (n.  s.)  Chanc.  130. 

Knight  Bruce,  V.  C,  said,  that,  independently  of  the  case  of  Evans 
V.  HelUer^  he  shonid  have  thought  that  there  was  great  doubt  and 
Afficulty  on  the  point  One  reason  was,  that  what  was  given  to  the 
inothar,  Mrs.  Oyies,  consisted  entirely  of  specific  legacies,  whereas 
her  daughters  were  more  general  legatees.  In  addition  to  the  diffi- 
culty thus  created  was  the  case  of  Evans  v.  Hellier,  He  could  not 
▼entnre  to  determine  in  favor  of  the  validity  of  the  bequest  as  to  the 
accumulations,  and  must  declare  it  to  be  affected  by  the  act 


Turner  v.  Turner*^ 

January  13,  1851. 

Banm  and  Feme  —  Feme  Covert  —  Decree  on  Consent  of  Baron  and 
Feme  *-  AppUcatum  by  her  through  a  next  Friend  for  Rehearing', 

A  decree  was  made  establishing  a  will  against  a  married  woman  as  the  heiress-at-law  of  tho 
testator;  she  and  her  husband  were  defendants  to  the  suit,  and  appeared  bj  counsQL.uuL 
coftsented.  Upon  a  motion,  by  her  next  friend,  she  was  allowwi  lo  prsseui  a  piMisn  Ot 
rehearing. 

William  S.  Merywether  and  Mary  Ann  his  wife  were  defendants 
to  this  suit,  and  appeared  by  one  solicitor.  On  the  14th  of  February, 
1833,  a  decree  was  made,  on  the  consent  of  their  counsel,  establish- 
ing the  will  of  the  testator  against  her  as  his  heiress-atrlaw.  No  set- 
tiemeilt  had  been  made  upon  Mrs.  Merywether  on  her  marriage, 
neither  was  she  entitled  by  the  will  to  any  separate  interest  in  the  real 
estates  of  the  testator. 

Mr.  VUlierSj  on  behalf  of  Mrs.  Merywether,  who  now  appeare4  by 
her  next  friend,  moved  that  she  might  be  at  liberty  to  present  a 
petition  of  rehearing  on  the  ground  that  the  decree  affected  her  in- 
terest in  the  testator's  real  estates ;  and  because  the  joint  consent, 
"which  had  been  given,  was  the  consent  of  the  husband,  and  was  not 
binding  upon  the  wife. 

The  Master  of  the  Rolls.  I  must  allow  her  to  present  the 
petition  of  rehearing,  leaving  the  effect  of  it  for  consideration. 


1  fiO  Law  J.  Rep.  (ir.  s.)  Chanc.  11^ 
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In  the  Matter  of  Frost's  Trust.^ 

JanoAiy  18^1851. 

Trustee  Act^  1850  —  New  Trustees. 

I^ctlticm  for  the  appointment  of  new  tnutees  and  aresting  order  nnder  1 3  &  14  Viet  c  60.  The 
trust  fond  waa  a  sam  of  stock,  and  no  reprcsontatUm  had  been  taken  oat  to  the  sonriving 
tmstoe.    The  court  refused  to  moke  the  order. 

This  was  a  petition  presented  under  the  13th  &  14th  Vict  c.  60, 
for  the  appointment  of  new  trustees  and  an  order  for  vesting  the  trust 
funds  of  such  trustees. 

The  32d  section  of  the  act  is  as  follows :  '*  And  be  it  enacted,  that 
whenever  it  shall  be  expedient  to  appoint  a  new  trustee  or  new  trus- 
tees, and  it  shall  be  found  inexpedient,  difficult,  or  impracticable  so  to 
do  without  the  assistance  of  the  court  of  chancery,  it  shall  be  lawful 
for  the  said  court  of  chancerv  to  make  an  order  appointing  a  new 
trustee  or  new  trustees,  either  m  substitution  for,  or  in  addition  to,  any 
existing  trustee  or  trustees." 

By  the  3dth  section  it  is  enacted,  '<  that  it  shall  be  lawful  for  the 
said  court,  upon  making  any  order  for  appointing  new  trustees,  either 
by  the  same  or  any  subsequent  order,  to  vest  the  right  to  call  for  a 
tninsfer  of  any  stock  subject  to  the  trust,  or  to  receive  the  dividends 
o^  income  thereof,  subject  to  the  trust,  in  the  persons  who  upon  the 
appointment  shall  be  the  trustees." 

.  The  trust  fund  was  a  sum  in  the  SL  per  cent,  annuities.  The  surviv* 
ing  trustee,  who  had  been  resident  in  Ireland,  died  there,  and  adminis- 
tration with  his  will  annexed  had  been  taken  out  at  Dublin.  No 
administration,  however,  had  been  taken  out  in  England. 

Mr.  Woodroffe^  for  the  petition. 

Knioht  Bruce,  V.  C,  said,  that  there  was  here  personal  estate  in 
England,  and  that  there  was  a  personal  representative  of  the  surviving 
trustee  under  an  Irish  administration,  but  no  administration  had  been 
gmnted  in  England,  and  that  the  case,  as  to  the  property  in  question, 
was  the  same  as  if  there  had  been  no  personal  representative  of  the 
surviving  trust-ee.  In  such  a  case  an  order  for  the  appoiotment  of 
new  trustees  could  not  have  been  made  under  Sir  Edward  Sugden's 
act  He  thought  that  such  a  power  was  not  given  to  the  court  by 
the  language  of  the  act  which  had  been  cited.  He  should  make  no 
order  on  the  petition  as  it  stood. 


1  90  Ltw  J.  Rep.  (n.  b.)  Chanc.  112. 
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Willis  r.  Childe.^ 

May  30,  July  1,  %  S,  8,  and  12,  1850 ;  and  January  14, 1851. 

Cframmar  School  —  Master  —  Removal  —  Charges  —  Bight  to  be 
heard  —  Trustees^  Discretion  —  Insufficiency  of  Cause  —  Jurisdic* 
Hon  —  inunction. 

By  It  gnmt  of  ISin^  Edward  VI.,  tiie  college  house  in  Ludlow,  and  divers  estates,  were 
Tcaled  in  the  bailiffs,  burgesses,  and  commonalty  (who  under  the  municipal  corporation 
act  took  the  name  of  the  mayor,  aldermen,  and  burgesses)  of  the  borough  of  Ludlow,  to 
continue  out  of  the  rents  issoos  and  profits  the  grammar  school  in  Ludlow,  which  was  to 
hb  kept  by  one  master  and  one  usher.  In  1838,  the  court  of  chancery  appointed  new 
traslecs  or  the  charity  estates,  and  in  1848  a  scheme  was  settled  by  the  court  for  the  man- 
agement of  the  charity,  and  it  provided  "  that  the  trustees  should  liave  authority  from  time 
to  time,  upon  such  grounds  as  they  should  in  their  discretion  in  die  doe  exerdse  and 
exeeotion  of  the  powers  and  trusts  reposed  in  diem  deem  just,  to  remove  the  maater, 
usher,  ^bc^  from  their  or  his  office.  The  trustees  referred  to  the  powers,  and  upon  inquiry, 
and  after  several  meetings,  they  passed  a  resolution  to  remove  the  master  from  his  office, 
which  they  confirmed.  Upon  an  application  by  the  master  to  restrain  the  trustees  inm 
enforcing  the  resolution : — 

JSdd,  that  the  word  **  tmst  '*  in  die  scheme  superadded  to  the  word  "  power,"  was  to  keep  ii^ 
that  it  ms  a  trust,  for  the  ezocntion  or  which  the  court  was  providing. 


That  the  word  **  trusts,"  especially  when  considered  with  reference  to  the  direction  to  reserve 
the  statement  of  the  grounds  of  removal,  had  the  effect  of  restricting  tho  large  meaning, 
which  might  odierwiso  be  given  to  the  word  "  discretion." 

lliat  die  regulation  did  not  confer  upon  the  trustees  an  arbitrary  power  to  dismiss  the  mastev 
vpoa  any  groand  which  diey  mignt  deem  just,  free  from  any  control  of  this  court. 

ThMt  Che  trustees  are  not  the  only  and  absolute  judges  of  the  suffidency  of  the  grounds  of 
icnovaL 

That  the  trustees,  not  having  instituted  any  inquiry  in  the  presence  of  the  master,  which 
might  have  afforded  him  the  means  of  explanation  and  defence,  the  court,  without  deter- 
mining the  right  or  profuriety  of  the  conauct  of  the  troatoes,  granted  an  iigunetion  to 
vestain  them  irom  enforcing  the  resolution  of  removal. 

Kino  Edwabd  VL,  by  his  charter,  dated  the  26th  of  April,  in 
the  sixth  year  of  his  reign,  gave  and  granted  to  the  bailifte,  bur- 
gesses, and  commonalty  of  the  town  or  borough  of  Ludlow,  all  that 
place  called  the  College  House,  in  Ludlow,  in  the  county  of  Salopi 
with  the  appurtenances,  with  divers  messuages,  &c.,  thereto  belong- 
ing, to  hold  the  same  to  them  and  their  successors  forever,  at  the  rent 
of  SL  ISs.  4d,j  and  directed  that  they  should  keep,  observe,  and  con- 
tiiiiie  the  grammar  school  in  the  town  of  Ludlow,  out  of  the  rents 
and  profits,  for  the  educating,  instituting,  learning,  and  instruction  of 
ohildren  and  youths  in  grammar,  from  thenceforth  forever,  and  that  the 
school  shonld  be  kept  by  one  master  and  one  usher ;  and  it  also  directed 
provinon  to  be  made  out  of  the  issues  and  profits  for  thirty-three  in- 
digent persons  within  the  borough,  and  for  a  rector  and  assistant 

At  the  time  of  passing  the  municipal  corporation  act,  5  &  6  WilL 
4,  c.  76»  the  estates  of  the  charity  were  vested  in  the  bailiffs,  bui^esses, 
and  commonalty  of  the  town  or  borough  of  Ludlow,  but  under  sect 
6  of  the  same  act  they  took  the  name  of  the  mayor,  aldermen,  and 
miraesses  of  the  borough  of  Ludlow. 

On  the  15th  of  November,  1837,  the  charity  estates  having  become 
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intennixed  with  those  of  the  corporation,  and  having  been  demised  {o€ 
terms  of  thirty-one  years,  made  renewable  on  payment  of  small  finea^ 
an  information  was  filed  by  the  attorney  general  against  the  mayor, 
aldermen,  and  burgesses  of  the  borough  of  Ludlow,  under  which  new 
trustees  of  the  charity  estates  were  appointed,  —  In  re  the  Ludlow 
Charitiesj  3  Myl.  &.  Cr.  262,  —  and  they,  in  July,  1838,  appointed  the 
plaintiff,  Arthur  Willis,  head  master  of  the  grammar  school. 

Two  supplemental  informations  were  subsequently  filed ;  but  terms 
of  compromise  were  proposed,  and  these  were  subsequently  carried 
out  by  9  &  10  Vict  c.  18. 

A  scheme  for  the  regulation  of  the  charity  was  afterwards  settled^ 
which,  as  far  as  related  to  the  grammar  school,  provided,  "  that  the 
trustees  shall,  as  often  as  occasion  shall  require,  at  some  meeting  or 
meetings  to  be  convened  and  held  as  therein  provided,  and  at  which 
a  majority  at  least  of  the  existing  trustees  shall  be  present,  elect  a 
head  master  and  usher  for  the  school,  being  respectively  members  of 
the  church  of  England,  and  such  other  masters,  ushers,  or  lecturers, 
in  the  various  branches  of  education  as  the  trustees  may  tiiink  fit; 
provided  that,  for  the  purpose  of  obtaining  an  efficient  master,  usher, 
or  additional  master  or  masters,  the  trustees  shall,  two  months  at 
least  previous  to  each  election  of  a  master,  usher,  or  additional  mas- 
ter or  masters,  advertise  for  candidates  in  such  newspapers,  and  shall 
receive  such  testimonials  of  caifdtdates  as  they  may  deem  expedient. 
That  the  trustees  shall  have  authority,  from  time  to  time,  upon  such 
grounds  as  they  shall  at  their  discretion  in  the  due  exercise  and  execu* 
tion  of  the  powers  and  trusts  reposed  in  them  deem  just,  to  remove 
the  master,  usher,  or  any  additional  master  or  masters,  or  either  of 
them,  from  their  or  his  offices  or  office,  in  the  manner  hereinafter  men- 
tioned,  ( that  is  to  say,)  that  on  the  requisition  in  writing  signed  bv 
three  of  the  trustees  at  least,  the  secretary  of  the  said  trustees  shall 
call  a  meeting  of  the  trustees,  by  notice  in  writing,  given  or  sent  to 
each  of  the  said  trustees  six  days  before  the  holding  of  such  meeting; 
and  in  such  notice  it  shall  be  stated  that  at  the  said  meeting  it  is  in- 
tended to  propose  the  removal  from  the  said  office  of  master  usher, 
or  additional  master  or  masters,  the  person  whose  name  shall  be  in- 
serted in  the  said  notice ;  and  that  at  the  same  meeting  there  dhall  be 
present  not  less  than  two  thirds  of  the  trustees  for  the  time  being ;  and 
that  at  the  said  meeting  a  resolution  shall  be  proposed  by  one  and  sec- 
onded by  another  of  the  said  trustees  for  the  removal  of  such  master,  ush- 
er, or  additional  master  or  masters ;  and  that  if  the  same  be  carried  by  at 
least  two  thirds  of  the  trustees  so  present,  the  same  shall  be  entered 
on  the  minutes  of  the  said  trustees,  and  signed  by  such  of  them  as 
Vote  for  the  said  resolution ;  and  that  if  the  said  resolution  shaU  at  a 
subsequent  meeting  of  the  said  trustees,  called  by  such  notice  as  last 
hereinbefore  mentioned,  and  in  which  notice  shall  be  set  forth  the  for- 
mer resolution,  and  that  at  an  interval  of  one  calendar  month  at  least, 
whereat  the  same  proportion  of  trustees  at  least  ^all  be  present  as 
is  required  to  be  present  at  the  first  meeting,  be  confirmed  by  two 
thirds  of  the  said  trustees  then  present,  the  said  master,  usher,  or  ad- 
ditional master  or  masters  shall  be  considered  as  removed  as  on  the  day 
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of  the  said  second  meeting,  and  his  office  shall  be  vacant  on  and  from 
that  day ;  provided  that  such  resolution  and  the  confirmation  thereof 
as  aforesaid,  together  with  the  grounds  of  such  removal,  shall  be  en- 
teied  and  preserved  upon  the  minutes  of  proceedings  of  the  said 
trustees.  That  the  trustees  shall  fill  up  the  vacancies  in  the  offices  of 
the  master,  usher,  or  additional  master  or  masters,  as  soon  as  may  be 
after  any  vacancies  therein  shall  occur.  That  the  schoolmaster  shall 
reside  in  the  school-house,  and  the  trustees,  on  the  office  of  school- 
master and  preacher  ceasing  to  be  vested  in  one  and  the  same  person, 
shall  be  at  liberty  to  let  the  house  belonging  to  the  preacher,  and  re- 
ceive and  apply  the  rent  as  part  of  the  income  of  the  charity ;  and 
in  case  it  shall  be  more  convenient  to  pay  out  of  the  funds  of  the 
charity  a  money  payment  to  any  preacher  hereinafter  to  be  elected,  or 
to  the  present  or  any  future  assistant  to  the  rector,  sufficient  to  pro- 
vide them  respectively  with  a  proper  residence  within  the  town  of 
Ludlow,  instead  of  providing  a  house  for  such  residence,  the  trustees 
shall  be  at  liberty  so  to  do,  with  the  consent  of  the  preacher  or  the 
assistant  of  the  rector,  as  the  case  may  be.  That  the  said  trustees, 
at  their  general  meetings,  shall  make  such  rules  and  orders  for  the 
government  of  the  said  school,  and  the  schoolmaster  and  usher,  and 
additional  master  or  masters,  and  the  almshouse  or  hospital,  and  the 
inmates  thereof  belonging  to  the  said  charity,  as  shall  be  expedient, 
and  not  inconsistent  with  the  present  scheme,  or  any  future  scheme 
to  be  decided  by  the  court  of  chancery.  And  as  to  the  school,  that 
the  master  shall  occupy  the  school-house  with  the  school-room  and 
premises  hitherto  occupied  by  him,  with  the  appurtenances,  free  from 
rent  and  repairs,  and  from  taxes  and  insurance,  ( except  property  and 
income  tax,)  all  which  rent  and  repairs,  and  taxes  and  insurance,  (ex- 
cept property  and  income  tax,)  shall  be  paid  by  the  trustees  out  of 
the  income  of  the  charity ;  and  the  said  master  shall  be  at  liberty, 
subject  io  such  rules  and  regulations  as  the  trustees  may  from  time 
to  time  make,  to  take  as  boarders,  for  his  own  profit,  not  exceeding 
twenty-four,  or  such  greater  number  as  the  trustees  shall  from  time  to 
time,  by  resolution  at  any  general  meeting  or  any  meeting  convened 
for  that  purpose,  sanction,  and  to  reside  in  the  same  house,  the  sons 
of  any  |>ersons,  to  be  educated  with  the  other  boys  resorting  to  such 
school.  *That  the  school  shall  be  open  to  all  boys  being  the  sons  of 
persons,  (  either  parents,  or  standing  in  loco  parentis,)  being  inhabit- 
ants, or  who  at  their  decease  were  inhabitants  within  the  town  of 
Ludlow  or  ten  miles  thereof.  That  the  number  of  boys  shall,  exclu- 
sive of  boarders  as  aforesaid,  be  limited  to  such  a  number  as  the 
school-house  will  accommodate.  And  the  master  and  usher,  or  one 
of  them,  shall  be  competent  to  teach,  and  shall  teach  at  the  school 
the  Greek,  Latin,  and  English  languages,  including  history  and  geog- 
raphy, and  also  arithmetic,  algebra  and  mathematics.  That  there 
shall  be  a  unMbrm  system  adopted  for  the  aforesaid  branches  of  edu- 
cation of  all  the  boys,  including  the  boarders,  without  distinction ; 
and  it  shall  be  the  duty  of  the  master  and  the  trustees  of  the  said 
school  to  make  such  regulations  for  the  due  teaching  of  all  the  boys 
in  the  aforesaid  different  subjects  of  education,  so  that  there  may  be 
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no  distinction  with  respect  to  the  boys  to  be  educated  or  the  sabjects 
to  be  taught  That  no  boy  shall  be  admitted  to  the  school  under 
eight  or  when  above  sixteen  years  of  age,  and  no  boy  shall  remain  at 
the  school  after  eighteen  years  of  age,  unless  when  a  boy  shall  com- 
plete his  eighteenth  year  after  the  commencement  of  any  current 
half  year,  in  which  case  any  such  boy  may  remain  at  the  said  shool 
until  the  expiration  of  such  half  year.  That  every  boy  now  in  the 
said  school,  or  hereafter  to  be  admitted  thereto,  shall,  from  the  term 
of  this  scheme  coming  into  operation,  at  the  commencement  of  each 
half  year  of  his  continuance  of  the  said  school,  pay  in  advance  to  the 
bankers  of  the  trustees  the  sum  of  IL  105.  half  yearly,  and  all  sums 
HO  paid  shall  be  carried  by  the  baiUfT  and  treasurer  in  the  book  of  ac- 
count, to  be  kept  by  him  as  aforesaid,  to  a  separate  account,  to  be 
called  <  the  education  account'  That  the  sum  of  IL  10s.  so  to  be  paid 
half  yearly  by  each  boy  shall  be  divisible  as  follows :  the  master  of 
the  school  shall  receive,  in  addition  to  his  salary  as  master  of  the 
grammar  school  as  hereinafter  provided  for,  the  sum  of  9^.  6(L  half 
yearly  for  each  boy  in  the  said  school.  The  usher  shall  receive,  in  ad- 
dition to  his  salary  as  usher  as  hereinafter  provided  for,  the  sum  of 
7s.  6(L  half  yearly  for  each  boy  in  the  said  school  who  shall  be  under 
his  tuition.  A  master  to  be  provided  by  the  said  trustees  for  instruct- 
ing the  boys  at  the  said  school  in  writing,  shall  receive  4«.  half  yearly 
for  each  boy.  A  sum  of  2s.  in  respect  of  each  boy  in  the  said  school 
shall  form  a  fund  to  be  distributed  by  the  trustees  at  midsummer  or 
Christmas,  in  every  year,  in  prizes  of  books  to  any  boy  educated  at  the 
said  school,  who  shall  be  reported  by  the  master  of  the  school  as  de- 
serving of  such  prizes,  and  the  residue  of  the  said  half  yearly  pay- 
ment of  1^  105.  shall  be  retained  bv  the  trustees,  to  be  by  them  ap- 
plied or  invested  in  manner  hereinafter  mentioned.  That  the  writing 
master  shall  never  receive  a  less  annual  salary  than  20/L,  and  in  case 
the  number  of  boys  at  any  time  at  the  school  shall  be  insuffi- 
cient-, at  the  rate  of  4*.  half  yearly  each  boy,  to  make  up  the  salary 
to  the  annual  sum  of  20L,  any  such  deficiency  shall  be  made  up  to 
the  writing  master  by  the  trustees  out  of  any  balance  of  the  moneys 
from  time  to  time  standing  to  the  education  account,  after  providing 
for  the  seveml  payments  to  the  master  of  the  school  and  the  usher  as 
aforesaid.  That  subject  as  last  aforesaid  the  trustees  shall  out  of  the 
surplus  moneys  from  time  to  time  standing  to  the  education  account, 
be  at  liberty  to  provide  for  the  salary  or  salaries  for  an  additional 
master  or  additional  masters,  either  to  assist  the  master  and  usher  in 
instructing  the  boys  in  the  branches  of  education,  to  be  taught  by 
the  master  and  usher  as  aforesaid,  or  to  instruct  the  boys  in  the  mod- 
ern languages,  or  in  all  or  any  such  other  branches  of  learning  as 
shall  be  considered  by  the  trustees  necessary  or  advisable :  and  any 
part  of  such  surplus  moneys  which  shall  remain  after  providing  for 
the  salary  or  salaries  of  such  additional  master  or  masters  as  last 
aforesaid,  as  shall  not  from  time  to  time  be  expended  in  providing 
such  last-mentioned  salary  or  salaries,  shall  be  mvested  by  the  trus- 
tees in  manner  hereinbefore  provided  for  with  respect  to  the  general 
fonds  of  the  charity,  and  such  investments,  with  all  accummationt 
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of  interest  or  dividen(l3  thereon,  shall  be  carried  to  the  credit  of  the 
education  account  That  there  shall  be  no  distinction  whatever  in 
the  regulations  of  the  school,  or  in  the  personal  treatoiLent  by  the 
master  or  usher  or  any  additional  master  or  masters  towards  any  of 
the  boys  at  the  school,  either  during  the  school  hours  or  out  of  the 
school  hours.  That  the  master  shall  be  at  liberty,  for  reasonable 
cause,  to  suspend  any  boy  until  the  decision  of  the  trustees  can  be 
obtained,  for  which  immediate  application  shall  be  made ;  and  the 
majority  of  the  trustees  present  at  any  general  or  special  meeting 
shadl,  for  reasonable  cause,  have-  power  to  expel  any  boy  from  the 
school.  That  in  case  of  the  inability  of  the  master,  or  usher,  or  anv 
additional  master  or  masters,  to  attend  to  the  duties  of  the  school, 
firom  illness  or  confinement,  for  a  period  of  three  months  continuously, 
the  trustees  shall  be  at  liberty,  if  they  think  fit,  to  appoint  a  deputy 
or  substitute  in  his  place  during  the  mrther  continuance,  not  exceed- 
ing, in  the  whole,  twelve  calendar  months  of  such  illness  or  confine- 
ment, and  to  make  such  order  as  they  may  think  fit  for  applying  any 
part  of  the  salary  of  such  master  or  usher  or  additional  ma^r  or 
masters  towards  the  remuneration  of  such  deputy  or  substitute ;  and 
if,  at  the  expiration  of  twelve  calendar  months'  continuous  absence, 
such  master  or  usher  or  additional  master  or  masters  shall  not  be  ca- 
pable of  resuming  the  regular  discharge  of  his  duties,  the  office  of 
such  master  or  usher  or  additional  master  or  masters,  as  the  case  may 
be,  shall  thereupon  become  vacant  That  in  case  any  master  oi 
usher,  becoming  incapable  from  illness  as  last  aforesaid,  shall  have 
filled  the  office  for  fifteen  years  or  upwards  prior  thereto,  or  if,  after  a 
period  of  fifteen  years'  service,  it  shall  be  deemed  by  the  trustees  de- 
sirable, and  for  the  benefit  of  the  school,  that  an  arrangement  should 
be  made  with  any  master  or  usher,  and  with  his  consent,  for  retire- 
ment from  his  office,  the  trustees  shall  be  at  liberty,  if  they  shall  so 
think  fit,  out  of  any  surplus  funds  belonging  to  the  charity,  which 
shall  remain  after  answering  the  several  specific  purposes  herein  pro- 
vided for,  to  grant  and  pay  to  any  such  master,  incapacitated  by  ill- 
ness, or  consenting  to  retire,  a  life  pension  not  exceeding  100/.  per 
annum,  and  to  any  such  usher,  so  incapacitated  by  illness,  or  con- 
senting to  retire,  a  life  pension  not  exceeding  SOL  per  annum;  pro- 
vided that  while  any  master  or  usher,  to  whom  any  such  pension 
may  have  been  granted,  shall  be  living,  the  power,  hereby  given  to 
tlie  trustees  of  granting  pensions,  shall  be  suspended  as  regards  any 
future  master  or  usher,  as  the  case  may  require,  until  such  pension 
shall  fall  in,  to  the  intent  that  only  one  pension  may  be  payable  to  any 
master  or  usher  respectively  at  one  and  the  same  time.  As  regards 
the  exhibitions,  that  the  trustees  shall  appoint  an  examiner  to  exam- 
ine the  school  once  in  every  year,  at  midsummer,  and  who  shall  be 
a  member  of  the  university  of  Oxford  or  Cambridge,  and  who  shall 
be  paid  by  the  trustees  for  every  such  examination  the  sum  of  lOL 
lOi.  including  his  travelling  expenses ;  and  he  shall  make  a  report  in 
writing,  respecting  the  state  oi  the  school  and  the  proficiency  of  the 
difierent  clalases  in  learnings  and  in  respect  of  the  qualifications  of  the 
csandidates  for  the  exhibitions,  as  hereinafter  mentioned;  and  such 
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report  shall  be  delivered  to  the  trustees,  who  shall  deliver  a  copy 
thereof  to  the  master  and  insert  a  copy  thereof  in  the  minutes,  and 
deliver,  or  cause  to  be  delivered,  the  original  to  the  visitor.  There 
shall  be  three  exhibitions,  at  the  university  of  Oxford,  Cambridge,  or 
Durham,  of  SOL  each,  paid  by  the  trustees  out  of  the  yearly  revenues 
of  the  charity.  In  case  there  shall  be  amongst  the  boys  educated  at 
the  school,  other  than  the  boarders,  a  candidate  for  such  exhibitions 
of  adequate  proficiency  and  attainments,  in  the  opinion  of  the  exam- 
iner, and  who  shall  in  other  respects  be  qualified,  but  not  otherwise, 
one  exhibition  shall  be  appointed  by  the  trustees  yearly,  at  midsum- 
mer, to  the  boy  whom  the  examiner  shall  find  and  report  to  be  of  the 
greatest  proficiency  and  attainments  amongst  the  said  candidates,  or 
by  him  reported  to  be  qualified ;  or,  in  case  of  two  or  more  such  candi- 
dates being  equal,  the  candidate  who  has  been  longest  at  the  school 
shall  have  the  preference.  The  exhibitions  shall  be  open  to  all  the 
boys  at  the  school,  not  being  boarders ;  but  no  boy  shall  be  entitled 
to  be  elected  to  an  exhibition  who  has  not  been  educated  as  a  day 
boy  at  the  school  for  two  years  consecutively  immediately  befcwe  he 
shall  be  elected  to  such  an  exhibition ;  each  exhibition  shall  be  tena- 
ble for  three  years,  unless  any  exhibitioner  shall  be  expelled  from  or 
rusticated  by  the  university  at  which  he  shall  be  a  student,  or  shall 
omit  or  neglect  to  pass  the  regular  university  examinations  at  the 
proper  times,  except  for  causes  to  be  approved  of  by  the  trustees,  in 
which  case  any  such  exhibition  shall,  on  the  happening  of  any  such 
event,  oease  to  be  payable,  and  the  amount  thereof,  <mring  any  va- 
cancy, shall  fall  into  and  form  part  of  the  contingency  fund,  as  here- 
inafter provided  for."  The  scheme  then  laid  down  various  directions, 
and  made  provision  for  the  regulation  of  the  almshouses  and  hospital, 
and  the  income  of  the  charity. 

The  trustees,  after  the  filing  of  tiie  information,  underwent  several 
changes,  arising  bora  deaths,  and,  loss  of  qualification  from  ceasing  to 
reside  within  the  district,  and,  at  the  time  of  filing  this  bill,  consisted 
of  Thomas  Childe,  Luttrell  Lewin  Clark,  Edward  Coates,  Joshua 
Cooper,  Greorge  Henry  Dansey,  William  Felton,  William  Harding, 
Richard  Jones,  Richard  Marston^  John  Phillips,  Horatio  RusseU, 
Humphiy  Salwey,  John  Sawyer,  John  Smith,  William  Tinson, 
George  Wellings,  and  Henry  Whittal. 

The  bill  then  stated  that  some  of  the  trustees  were  holders  of  the 
renewable  leases,  and  that  others  were  members  of  the  corporation, 
and  that  the  compromise  was  less  favorable  to  them  and  the  corpora- 
tion than  the  terms  originally  proposed,  and  that  they  were  displeased 
with  the  plaintiff  for  hb  exertions  in  favor  of  the  charity,  as  the 
incomes  of  the  property  of  the  corporation  had  become  exhausted  in 
indemnifying  the  cnarity,  and  because  the  expenses  of  the  corporation 
had  to  be  met  by  a  borough  rate. 

The  bill  also  stated  that  the  trustees  were  annoyed  by  the  plain- 
tilPs  interfering  to  prevent  the  sale  of  a  part  of  the  charity  property, 
called  the  Ashford  estate,  under  the  impression  that  it  was  about  to 
l)e  sold  at  an  undervalue,  and  that  he  wrote  to  the  bishop  of  Here- 
ford to  withhold  his  consent  and  allow  him  to  be  heard  as  an  object 
of  the  charity. 
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It  was  then  stated  that  the  trustees  had  concocted  a  plao  to  remove 
him  from  his  office  of  master. 

That  on  the  7th  of  May,  1849,  John  Phillips,  George  Wellings, 
Luttrell  Lewin  Clark,  Horatio  Russell,  Humphry  Salwey,  George 
Henry  Dansey,  and  Henry  Whittal  were  appointed  a  committee  for 
preparing  rules  and  ordinances  for  the  government  of  the  grammar 
school,  and  schoolmaster  and  usher,  and  additional  masters  or  master 
of  the  hospital  or  almshouses,  and  inhabitants  thereof,  and  that 
Sichard  Marston  and  William  Tinson  were  afterwards  added  to  the 
committee.  That  on  the  6th  of  August,  1849,  at  another  quarterly 
meeting  of  the  trustees,  and  without  any  communication  with  the 
plaintin,  it  wa3  '^  Resolved,  that  every  complaint  or  observation  which 
either  the  master  or  the  usher  of  the  free  grammar  school  consider 
necessary  to  be  addressed  one  to  the  other  touching  in  any  manner 
the  dbcipline,  order,  or  conduct  of  the  school,  shaU  in  no  case  be 
made  in  the  presence  or  hearing  of  any  scholar.  That  this  resolution 
be  a  provisional  rule  for  the  government  of  tiie  school,  pending  the 
completion  of  the  general  rules.  Resolved  and  ordered,  that  the 
play-ground  attached  to  the  school-room  be  thrown  open  to  all  the 
boys  half  an  hour  at  least  before  the  school  commences  in  the  morning, 
and  be  kept  open  for  the  use  of  the  boys  until  the  school  closes  in 
the  evening ;  and  that  this  resolution  be  a  provisional  rule  for  the 
government  of  the  school,  pending  the  completion  of  the  general 
rules." 

A  copy  of  these  resolutions  was  sent  to  the  plaintiff;  and  be,  on 
the  8th  of  August,  1849,  wrote  to  the  trustees,  submitting  that  the 
resolutions  of  tiie  6th  of  August  involved  matters  of  disciphne  not 
within  the  scope  of  the  rules  and  orders  contemplated  by  the  scheme, 
but  rather  within  the  province  of  the  plaintiff  as  head  master  than 
of  the  defendants  as  trustees ;  and  in  the  same  letter,  the  plaintiff 
preferred  a  complaint  against  the  usher  of  the  school  for  incom- 
petency and  neglect  of  duty,  in  absenting  himself  from  the  school 
and  taidng  no  interest  in  the  imf^ovement  of  the  pupils  committed 
to  his  charge. 

On  the  15th  of  August,  the  plaintiff  had  returned  to  him  a  work 
on  endowed  grammar  schools,  which  he  had  lent  to  the  trustees, 
accompanied  by  a  copy  of  resolutions  which  had  been  passed  by 
them  at  an  adjoumed  meeting  held  the  day  before,  and  which  were 
as  follows :  «  Then  the  clerk  read  a  letter  from  the  Rev.  Mr.  Willis, 
the  master  of  the  school,  dated  the  8th  of  August  inst,  and  also  a 
letter  from  Mr.  Williams,  the  usher,  dated  the  4th  of  August  instcmt 
It  was  ordered  that  the  clerk  do  request  the  gentiemen  severally  to 
report  officially  each  particular  complaint  which  he  alleges  against 
the  other,  but  that  such  report  must  be  strictly  confined  to  matters 
of  discipline  and  conduct,  as  the  trustees  cannot  recognize  the  prin- 
ciple that  any  of  their  officers  can  ori^nate  or  deal  with  questions 
touching  the  competency  of  persons  fiJiing  offices  under  them."  It 
was  further  ordered,  that  with  reference  to  that  portion  of  the  mas- 
ter's letter  relating  to  the  order  of  the  trustees  directing  the  play- 
ground and  schoo&oom  to  be  open  to  all  the  boys  without  (Ustino- 
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tion,  tiie  clerk  be  directed  to  request  the  master  to  state  specifically 
whether  he  intends  such  letter  to  be  considered  by  the  tnistees  as  a 
refusal  on  his  part  to  comply  with  such  order.  It  was  further  ordered, 
that  the  clerk  do  inform  the  master  that  the  trustees  will  be  happy  to 
receive  from  him  his  opinions  and  suggestions  for  the  formation  of 
rules  and  regulations  for  the  due  teaching  of  all  the  boys  as  directed 
by  the  twenty-thufd  clause  of  the  scheme.  It  was  further  ordered, 
that  Mr.  Charles  Ford  Walker  be  appointed  writing  master  to  the 
grammar  school. 

At  a  quarterly  meeting  of  the  trustees,  held  the  5th  of  November, 
1849,  and  continued  by  adjournment  to  the  2l8t  of  November,  1849, 
the  following  entries  were  made  upon  the  minutes :  "  The  clerk  re- 
ported that  five  boys  only  in  the  grammar  school  had  paid  the  head* 
money  as  directed  by  the  scheme,  and  he  read  a  letter  which  he  had 
written  to  the  master  of  the  grammar  school  on  the  subject  of  the 
16th  of  August  last  Resolved  and  ordered,  that  for  the  purpose  of 
enforcing  compliance  with  the  above  clause  in  the  scheme,  the  master 
be  required  to  close  the  school  immediately  against  such  boys  now  in 
the  school  as  have  not  already,  or  do  not  forthwith  produce  a  certifi- 
cate of  having  paid  the  head-money,  or  that  he  do  account  to  the 
trustees  for  the  bead-money  for  such  boys  as  have  not  already  paid 
the  same.  Resolved  and  ordered,  that  the  whole  question  at  issue 
relative  to  the  grammar  school  be  specifically  referred  to  the  grammar 
school  committee,  with  instructions  to  report  thereon  immediately.*' 
The  following  was  the  letter  referred  to  in  the  minutes :  — 

"  Ludlow,  Angiut  16, 1849. 

^  Sir,  —  It  has  been  suggested  that  you  should  require  a  certificate 
of  this  kind  from  all  boys  coming  to  the  school.  I  am,  &;c.,  Rodney 
Anderson." 

*' Ludlow,  August,  1849. 

"  No  1.  —  Received  of  James  Davenport  Jones  IL  lOs^  on  educa- 
tion account  for  half  year's  instruction  in  grammar  school,  ending 
Christmas,  1849,  as  directed  by  clause  25,  in  the  scheme  for  the 
management  of  the  school.  —  iL  10s.    Rodney  Anderson,  clerk  to 

the  trustees." 

On  the  3d  of  January,  1850,  a  special  meeting  of  the  trustees  was 
convened  by  notice,  under  the  hands  of  three  of  the  trustees,  to  re- 
ceive the  report  of  the  school  committee,  and  the  report  and  the  pro- 
ceedings were  entered  on  the  minutes,  as  follows :  "  The  committee 
having  been  informed  that  the  master  of  the  school  persists  in  re- 
fusing to  observe  the  rules  and  orders  of  the  trustees  of  the  6th  of 
August  last,  in  regard  to  the  use  by  the  town  boys  of  the  school- 
room and  play-ground  attached  thereto,  thought  it  advisable  to  inves- 
tigate the  alleged  facts,  and  after  due  inquiry  they  have  considered 
it  their  duty  to  report  to  the  general  body  of  the  trustees  the  follow- 
ing facts :  That  the  school-room  and  play-ground  attached  have  been 
and  are  still  closed  against  the  town  boys,  in  violation  of  the  orders 
of  the  trustees  made  the  6th  of  August  last.  That  the  town  boys 
who  are  waiting  in  the  public  street  for  the  opening  of  the  school 
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doors  were  on  a  recent  occasion  reprimanded  and  punished  by  the 
master  for  waiting  there,  the  8chool*room  at  that  time,  although 
closed  to  the  town  boys,  being  open  to  the  use  of  the  boarders ;  that 
the  diiferences  between  the  master  and  the  usher  continue  unabated, 
much  to  the  injury  of  the  school;  that  a  special  meeting  of  the 
trustees  be  convened  for  the  3d  of  January,  for  the  purpose  of  re- 
ceiving  the  report  It  was  ordered  that  the  same  be  received  and 
entered  on  the  proceedings.  It  was  the  unanimous  opinion  of  the 
meeting,  that  a  special  meeting  of  the  trustees  should  be  forthwith 
convened  under  the  scheme  for  regulating  this  charity." 

On  the  16th  of  January,  1850,  a  special  meeting  of  the  trustees  was 
convened,  by  notice,  stating  that  at  such  meeting  it  was  intended  to 
propose  the  removal  of  the  plaintiff  from  the  omoe  of  master  of  the 
grammar  school ;  and  at  such  meeting,  upon  its  being  proposed  and 
seconded^  the  trustees  present  passed  a  resolution  that  the  plaintiff  be 
removed  firom  the  office  of  master  of  the  grammar  school;  the 
grounds  for  which  were  entered  upon  the  minutes,  and  stated  that 
the  several  previous  rules  and  orders  made  by  the  trustees  had  been 
read,  and  also  the  minutes  of  their  previous  proceedings :  and  upon 
its  beins^  proposed  and  seconded,  it  was  resolved,  ^^  That  the  Bev* 
Arthur  Willis  be  removed  from  the  office  of  master  of  the  grammar 
school  of  Kins  Edward  VI.,  in  the  borough  of  Ludlow."  In  tes- 
timony whereof,  it  was  signed  by  fourteen  of  the  trustees,  being  at 
least  two  thirds  of  those  present 

The  grounds  for  removal  entered  for  preservation  upon  the  minutes 
in  pursuance  of  another  resolution  were  as  follows :  "  First,  because 
Arthur  Willis  has  continued  from  the  making  of  the  rule  or  order  of 
the  6th  of  August,  1849,  to  disobey  the  same,  and  has  excluded  the 
town  boys  from  both  the  school-room  and  the  play-ground  attached 
to  the  said  school-room,  whilst  the  scholars,  boarders  in  his  house,  had 
access  to  both,  thus  making  distinctions  in  the  personal  treatment  of 
the  scholars.  Second,  because  the  said  Arthur  Willis,  by  refusing  to 
open  the  school  doors  at  a  proper  time  before  school  hours,  compels 
the  boys  to  await  the  opening  of  the  doors  in  the  public  streets, 
whereby  they  are  exposed  to  the  weather  both  in  summer  and  winter^ 
without  any  kind  of  shelter,  and  this  becomes  highly  dangerous  to 
the  health  of  children  of  tender  years,  who  thus  in  bad  weather  are 
compelled  at  different  periods  of  each  day  to  go  into  school  and 
remain  there  in  wet  clothing.  Third,  because  whilst  the  town  boys 
have  been  punished  if  not  in  school  at  the  appointed  hours,  they  have 
also  been  punished  for  awaiting  in  the  public  street  opposite  the 
school-house  the  opening  of  the  school  doors,  whilst  from  the  fact 
that  the  school  clock,  which  has  not  a  dial,  and  the  two  public 
clocks  at  the  church  and  at  the  market-cross  rarely  or  never  give 
similar  time,  it  is  imposing  almost  an  impossibility  upon  the  town 
boys  to  present  themselves  at  the  school  door  precisely  at  the  time  of 
its  being  opened  and  none  other,  whereas  had  the  saiia  n\^ster  obeyed 
the  aforesaid  order  of  the  trustees,  he  would  have  desdt  not  only 
justly  by  the  town  boys,  but  have  insured  proper  means  to  secure  a 
punctual  attendance,  as  the  town  boys  could  have  awaited  their  sum- 
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mons,  either  in  the  play-ground  or  the  school-room.  Fourtbj  because 
the  said  Arthur  Willis  has  impaired  the  usefulness  of  the  usher,  by 
blaming  him  openly  before  the  boys  and  by  other  proceedings.  Fifth, 
because  we  believe  that  under  the  mastership  of  the  said  Arthur 
Willis  the  school  cannot  be  recovered  from  its  present  decayed  con- 
dition, and  the  proper  benefit  of  a  valuable  foundation  will  be  in  a 
great  degree  lost  to  the  community.  Sixth,  because  the  aforesaid 
refusal  to  comply  with  our  said  rule  and  order  is  an  infringement  not 
only  of  such  order,  but  also  of  the  scheme  laid  down  by  the  court  of 
chancery,  and  as  he  has  already  endeavored  to  intimidate  the  trustees 
by  a  threat,  it  takes  from  them  all  hope  that  the  general  rules  for  the 
government  of  the  school  now  under  consideration  can  ever,  under 
the  mastership  of  the  said  Arthur  Willis,  be  brought  into  effectual 
operation,  if  they  shall  be  personally  distasteful  to  himself  or  incon- 
sistent to  his  interests."  /^ 

The  bill  then  stated  that,  until  after  the  resolution  was  come  to,  •  ^A 
the  plaintiff  was  not  made  acquainted  with  any  of  the  grounds  of  X 
removal  mentioned;  that  no  investigation  of  the  chains  ever  took  -/ 
place  in  the  presence  or  with  the  privity  of  the  plaintiff;  and  that  no  .v 

evidence  was  ever  taken  in  his  presence  in  relation  to  the  grounds  of         " 
removal,  but  that  the  resolution  was  come  to  without  the  plaintiff 
having  any  opportunity  of  answering  the  charges ;   and  on  the  18th 
of  February,  1850,  he  wrote  to  the  trustees,  stating  that  he  was  sur-     y         ,\ 
prised  at  the  charges  against  him,  and  at  the  intimation  of  a  determi-    ^  ""^    / 
nation  to  remove   him  from  the  office  of  master ;  that  as  no  op- 
portunity had  yet  been  offered  to  him  of  answering  the  charges,  he 
trusted  they  would  give  thebr  calm  and  attentive  consideration  to 
what  he  had  then  to  state  on  the  subject  of  them,  and  that,  before 
proceeding  further  in  the  matter,  they  would  afford  him  an  oppor- 
tunity of  establishing  the  truth  of  the  statements  contained  in  the 
letter.     He  then  went  through  the  several  charges,  explaining  them, 
and  concluded  by  expressing  his  interest  for  the  grammar  school. 

At  twelve  o'clock  at  noon,  on  the  20th  of  February,  1850,  the  plain- 
tiff  received  an  intimation  from  the  trustees  that  they  were  willing  to 
hear  what  he  had  to  say  upon  the  subject  of  his  letter  of  the  18th  of 
February,  1850. 

On  the  same  20th  of  February,  1850,  a  meeting  of  the  trustees  took 
place.  The  plaintiff  attended  with  the  usher,  and  they  were  exam* 
med  by  the  trustees,  but  no  further  evidence  was  gone  into,  and  the 
trustees  confirmed  the  resolution  passed  on  the  16th  of  January,  1850, 
and  the  following  minute  was  entered  upon  the  book :  "  Then  the 
Rev.  A.  Willis,  the  master  of  the  grammar  school,  and  Mr.  John  Wil- 
liams, the  usher,  severally  attended,  and  were  heard."  And  after 
^tting  out  the  resolution  of  the  16th  of  January,  1850,  it  stated,  "And 
we  do  hereby  remove  him  from  such  office."  This  was  signed  by 
fourteen  of  trie  trustees,  being  t^'^o  thirds  of  those  present,  and  was 
confirmed  by  them ;  and  it  was  ordered  that  a  copy  of  the  resolution 
and  of  the  grounds  of  removal  should  be  forwarded  to  the  plaintiff; 
and  vrith  a  view  to  carry  it  into  effect,  they  subsequently  caused  him 
to  be  served  with  a  copy  of  a  declaration  in  ejectment,  to  recover  pos- 
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session  of  the  school-house  and  school-room  and  other  premises  occu- 
pied by  him  as  master. 

The  bill  then  charged  that  the  trustees,  since  passing  the  resolution, 
had  refused  to  recognize  him  as  master,  and  that  they  had  directed 
the  usher  and  the  scholars  not  to  recognize  or  obey  him. 

It  also  charged  severaUy  that  the  facts,  stated  in  the  grounds  for 
removal  were  not  true ;  that  though  he  might  have  alluded  to  the  in- 
attention  of  the  usher  in  the  presence  of  some  of  the  boys  previous  to 
the  6th  of  August,  1849,  yet  that  he  had  never  done  so  since  openly 
in  their  presence. 

It  also  charged  the  usher  with  neglect,  and  of  telling  the  plaintiff 
that  he  did  not  consider  himself  amenable  to  him,  but  responsible  to 
the  trustees  only. 

It  also  charged  that  the  school  was  not  impaired,  and  referred  to 
the  exartiiner's  report,  stating  that  the  effective  disciphne,  moral  edu- 
cation, and  the  accurate  knowledge  in  the  several  branches  of  learning 
imparted  to  the  boys,  formed  a  certain  criterion  of  the  schoolmaster's 
discharge  of  his  duties. 

It  also  charged  that  certain  of  the  trustees  had  said  it  was  necessary 
to  get  rid  of  the  plaintiff,  as  he  interfered  with  the  trustees ;  that  they 
had  endeavored  to  get  up  charges  against  him,  and  accused  him  ot 
having  caused  an  increase  in  the  borough  rates. 

It  suso  charged  that  some  of  the  trustees  had  admitted  that  others 
of  them  who  voted  on  the  16th  of  January  were  ignorant  of  the 
charges  preferred  against  the  plaintiff,  and  that  others  had  come  to  the 
meeting  with  a  determination  long  previously  formed  to  remove  the 
plaintin  from  his  office  of  master.  It  then  prayed  that  the  resolution 
of  the  16th  of  January,  1850,  removing  him  from  his  office,  might  be 
declared  invalid  and  not  binding  on  the  plaintiff,  and  that  the  defend- 
ant8  might  be  restrained  from  doing  any  act  or  taking  any  steps  or 
proceedings  for  the  purpose  of  carrying  into  effect  or  enforcing  the 
resolution  of  the  16th  of  January,  1850,  and  from  continuing  or  taking 
any  further  proceedings  in  the  action  of  ejectment,  or  taking  or  com- 
mencing any  further  or  other  proceedings  at  law  against  the  plaintiff 
to  obtain  possession  of  the  school-house  and  other  premises  occupied 
by  the  plaintiff  as  master  of  the  school. 

The  plaintiff  now  moved  for  an  injunction  in  the  terms  prayed  by 
hb  bill,  and  several  affidavits  were  filed  in  support  of  the  application. 

The  defendants,  in  their  affidavits,  generally  denied  the  allegations 
and  charges  in  the  bill ;  and  in  an  affidavit  made  collectively  they 
denied  having  formed  any  corrupt  plan  to  oust  the  master  from  his 
office,  or  that  the  resolution  of  the  16th  of  January,  1850,  was  come 
to  in  consequence  of  such  determination.  They  said  that  they  had 
caused  investigations 'to  be  made  of  the  charges,  and  believed  them 
to  be  true.  They  also  said  that  the  charges  had  been  investigated  by 
them  prior  to  the  16th  of  January,  1850,  when  they  received  evidence 
with  reference  to  them,  and  that  they  were  again  investigated  on  the 
20th  February,  1850,  in  the  presence  of  the  plaintiff.  They  also  said 
that  the  whole  circumstances  had  been  fully  discussed  and  were  known 
to  the  trustees. 
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Mr.  Tamer  aiid  ilfr.  Renshaw^  for  the  plaintiff.  The  defendantB 
are  tnistees  of  property  for  charitable  purposes,  and  among  others 
there  is  a  trust  for  a  schoolmaster.  In  their  capacity  of  trustees  they 
have  the  power  of  nominating  and  dismissing  the  master.  This  court 
will  compel  them  to  exercise  the  power  of  nominating  the  master,  as 
they  have  the  estates  vested  in  them  dedicated  to  those  especial  pur- 
poses, and  though  it  will  not  control  them  in  the  exercise  of  those 
powers,  yet  it  will  at  the  same  time  take  care  that  they  are  duly  ex- 
ercised, and  that  they  are  not  exercised  corruptly  or  improperly.  It 
will  also  take  care  that  there  is  no  abuse  of  the  discretion  vested  in 
them  —  Dummer  v.  The  Corporation  of  Chippenham^  14  Ves.  245; 
and,  pending  proceedings  against  the  trustees  relating  to  the  exercise 
of  the  powers,  the  court  will  restrain  them  either  from  depriving  the 
master  of  his  of&ce,  or  in  any  way  enforcing  the  resolution.  Were 
there  no  jurisdiction  in  this  court  to  control  trustees  of  charities, 
especially  of  those  attached  to  corporations,  they  would  be  able  to  y 

elude  entirely  the  purposes  for  which  they  were  appointed  trustees, 
and  misapply  the  revenues  of  the  estates.  The  plaintiff  also  has 
never  been  allowed  an  opportunity  of  refuting  the  charges  made 
against  him.  In  re  Phillips^  Charity  ex  parte  Newman^  9  Jur.  959. 
In  re  Freminffton  Scltool  ez  parte  Wardj  10  Jur.  512. 

Mr.  Lloyd  and  Mr,  Leunn^  contra.  This  is  not  a  case  in  which  an 
application  for  a  special  injunction  will  be  entertained.  The  plaintiff 
has  already  obtained  the  common  injunction,  and  he  must  make  out 
such  a  case  as  will  induce  the  court  to  extend  it.  The  bill  states  that 
the  trustees  had  formed  a  corrupt  plan  and  determination  to  oust  the 
plaintiff  of  his  office  of  master.  It  also  casts  some  indefinite  impu- 
tations upon  them  respecting  the  sale  of  the  Ashford  estate,  and  it 
charges  them  with  hostility  on  that  and  other  grounds.  No  evidence 
of  irregularity  in  the  proceedings  of  the  trustees  can  support  such  alle- 
gations. Cribson  v.  D'Este^  2  You.  &  C.  C.  C.  542 ;  1  House  of 
Lords  Cases,  605.  Gla^cott  v.  Lang'.^  2  Phil.  310 ;  s.  c.  16  Law  J. 
Rep.  (n.  s.)  Chanc  429,  Ferraby  v.  Hobson^  2  PhiL  255 ;  s.  c  16  Law 
J.  Rep.  (n.  s.)  Chanc.  499.  The  plaintiff  was  present  when  the  reso- 
lution removing  him  was  confirmed  absolute:  he  had  then  been 
heard,  and,  in  substance,  admitted  the  charges,  but,  on  the  16th  of 
January,  it  docs  not  seem  that  he  was  present,  but  evidence  upon  all 
the  facts  was  gone  into,  and  many  of  the  facts  were  admitted  by  the 

S>laintiff.  In  exercising  their  powers  the  trustees  had  all  the  authority 
ormerly  vested  in  the  corporation,  and  they  were  bound  to  look  to 
the  charter  founding  the  school  with  reference  to  which  the  scheme 
made  in  this  court  must  be  considered.  The  Attorney  General  v. 
Hie  Corporation  of  Ludlow^  2  Phil.  685. 

[The  Master  of  the  Rolls.  I  think  the  case  must  be  governed 
by  what  is  found  in  the  scheme.  The  defendants  also  must  be  con- 
sidered as  having  acted  under  the  powers  in  the  scheme.] 

Mr.  Lloyd.  But  a  court  of  equity  never  extends  visitatorial  powers, 
neither  will  it  establish  a  charity  when  a  charter  has  been  granted ; 
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timt  alone  must  be  the  guide  for  the  regalation  of  the  charity,  or  it 
must  be  left  to  the  rules  of  law.  The  Attorney  General  v.  Middleton^ 
2  Ves.  sen.  327.  And  if  there  is  no  visitor  appointed  of  a  royal  endow- 
ment, the  crown,  as  visitor  by  implication,  may  issue  a  commission 
of  inspection  if  complaint  is  made  of  the  conduct  of  the  governors. 
Eden  v.  Poster^  2  P.  Wms.  325.  Here  the  trustees  are  invested  with 
sach  jpowera  of  removal  as  they  shall  in  their  discretion  deem  just 
But  if  the  allegations  in  this  bill  are  true,  the  trustees  ought  to  be 
immediately  dismissed.  There  was,  throughout,  an  inclination  of  the 
plaintiff  to  thwart  all  the  proposals  of  the  trustees;  the  play-ground 
was  not  the  freehold  of  the  plaintiff,  it  was  vested  in  htm  for  the  ben- 
efit of  those  resorting  to  the  school  for  education.  But  the  plaintiff, 
without  any  direct  refusal  to  obey  the  order  of  the  trustees  directing 
the  school-room  and  play-ground  to  be  kept  open,  evaded  it,  and 
knowingly  connived  at  the  infringement  of  the  order.  The  trustees 
bad  gone  into  evidence  on  that  point,  and  they  were  satisfied  of  the 
fact  The  plaintiff  does  not  complain  of  surprise,  or  say  that  he  was 
not  aware  of  the  charges  prior  to  the  18th  of  January,  1850.  The 
plaintiff  knew  that  a  meeting  was  convened  to  confirm  the  resolution 
of  the  16th  of  January,  and  he  asked  for  an  opportunity  of  establishing 
the  statements  made  by  him  in  his  letter;  it  was  evident,  therefore, 
that  he  did  not  then  think  that  the  matter  was  prejudiced  by  hostility 
or  any  corrupt  concert :  he  wrote  his  explanations,  and  did  not  say 
that  he  had  any  evidence  to  offer ;  the  trustees  might  well,  therefore, 
suppose  that  the  method  of  complying  with  the  request  was  left  open 
to  their  discretion.  The  plaintiff,  by  attending  the  meeting  on  the 
20th  of  February,  waived  all  objections  prior  to  the  16th  of  January. 
He  might,  had  he  chosen,  have  either  protested  against  the  proceed- 
ings of  the  16th  of  January,  on  the  ground  that  he  liad  not  been  heard, 
or  he  might  have  asked  the  trustees  to  adjourn  the  meeting  and  ap- 
point a  time  to  take  his  evidence.  The  trustees,  however,  adopted 
the  coarse  pointed  out  by  the  plaintifTs  letter.  They  had  gone  into 
evidence  upon  the  charges,  and  then,  having  heard  him  and  the  usher, 
they  took  the  letter  into  consideration  ;  nothing  more  was  requisite ; 
the  question  had  been  reduced  to  the  locking  of  the  door.  The  plain- 
tiff did  not  then  ask  for  any  adjournment,  he  did  not  say  he  was  un- 
prepared, or  taken  unawares ;  the  trustees,  therefore,  were  justified  in 
considering  themselves  acting  as  a  deliberative  body,  and  in  the  man- 
ner they  'virere  called  upon  to  act  by  the  plaintifPs  letter;  the  scheme 
itself  did  not  impbse  upon  the  trustees  any  obligation  to  register  the 
grounds  of  charge  until  the  resolution  of  removd  was  confirmed,  and 
the  object  in  stating  them  was  not  for  the  purpose  of  limiting  the  dis- 
cretion of  the  trustees,  or  giving  any  court  power  to  investigate  them, 
but  merely  with  a  view  to  protect  charity  against  a  fraudulent  exercise 
of  discretion.  The  trustees  did  not  take  any  evidence  of  the  decay  of 
the  eehool,  which  was  formeriy  confined  to  the  town  of  Ludlow.  The 
plaintiff  admitted  that  the  number  had  decreased,  though  the  scheme 
had  extended  the  circuit  for  ten  miles  round,  and  three  exhibitions  had 
been  foimded ;  stiH  the  school,  that  numbered  formerly  upwards  of 
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fleventy  boys,  numbered  now  only  twenty-thiee,  including  the  jplain- 
tifPs boaxdeiB.  Philips  y.Burg.l  Ld.  Raym.5;  s.c.2  Term  Bep.346. 
The  Queen  v.  The  Corporation  of  Ipmoich,  2  Ld,  Raym.  1232-124a 
St.  John's  CoUege  v.  TbdingUm,  1  Burr.  168, 199 ;  s.  c  1  Kenyon,  441. 
The  King  v.  The  Bishop  of  Ely,  2  Term  Rep.  290 ;  s.  c.  6  Term  Rep. 
475.  The  Queen  v.  The  Darlington  Schooly  6  Q.  B.  Rep.  682 ;  s.  c 
14  Law  J.  Rep,  (n.  b.)  Q.  B.  67.  Whiston  v.  The  Dean  and  Chapter  of 
Bochestery  7  Hare,  632 ;  b.  c.  18  Law  J.  Rep.  (n.  b.)  Chanc.  473.  J^ 
re  Buxton  School,  ex  parte  HoUandj  11  Jur.  681.  Ba^s  Case,  11  Rep. 
93  6,  98  b.  M  the  matter  of  the  Ludlow  Charities^  Mr.  Lechmere 
Charlton's  Case,  2  Myl.  &  Cr.  316 ;  s.  c.  6  Law  J.  Rep.  (n.  »,) 
Chanc  185.  In  re  PhiUips'  CharUy,  9  Jur.  959.  TAe  King  v.  Gaskin, 
8  Terra  Rep.  209.  Doe  d.  Earl  Thanet  v.  Garthani,  1  Bing.  357 ;  s.  c 
8  B.  Moo.  868;  2  Law  J.  Rep.  C.  P.  17. 

Mr.  Turner,  in  reply.  The  complaint  is  not  that  there  has  been 
a  corrupt  exercise  ot  discretion  by  the  trustees,  but  that  it  has  been 
exercised  not  in  accordance  with  the  authority  vested  in  them  as 
trustees.  But  if  fraud  is  imputed,  and  there  are  other  matters  alleged 
in  the  bill,  which  will  give  the  court  jurisdiction  as  the  foundation 
of  the  decree,  then  the  course  is  to  dismiss  so  much  of  the  bill  as  is 
not  proved,  and  to  give  such  relief  as  under  the  circumstances  the 
plaintiff  may  be  entiued  to.  Archbold  v.  The  Commissioners  of  C3Mru 
table  Bequests  for  Ireland,  2  House  of  Lords  Cases,  440. 

January  14,  1851.  The  Master  of  the  Rolls.  The  plaintiff 
complains  of  his  removal  from  his  office  of  master.  He  admits  that  the 
trustees  of  the  charity,  if  the  act  in  the  due  exercise  and  execution  of 
the  powers  and  trusts  reposed  in  them,  and  in  the  manner  authorized 
by  the  regulation,  have  a  right  to  remove  the  schoolmast^,  and  that 
they  have  even  a  discretionary  power,  when  it  is  exercised  after  due 
consideration,  and  after  making  themselves  duly  acquainted  with  the 
facts  upon  which  they  act  But  he  denies  that  they  have  any  right 
to  use  the  master  arbitrarily  and  capriciously,  and  he  insists  that  in 
his  case  they  have  acted  irregularly,  without  prop^  inquiry,  and  un- 
justly, and  that  they  have  done  him  an  injury  for  which  he  is  entitled 
to  redress  in  this  court 

The  trustees,  on  the  other  hand,  insist  that  they  have  a  right  to 
remove  the  master  for  any  reasons  whatever  which  seem  good  to 
themselves ;  that  they  are  not  answemble  to  this  court  for  the  mode 
in  which  they  have  thought  fit  to  exercise  their  discretion ;  and  they 
further  contend  that  if  they  are  bound  to  emswer,  or  are  in  any  way 
accountable  for  the  exercise  of  their  discretion,  they  are  ready  to 
show  they  have  proceeded  regularly  and  justly,  and  have  removed  the 
master  for  good  and  sufficient  reasons. 

The  first,  and  perhaps  the  only  question  material  to  be  considered 
at  this  time  is,  whether,  under  the  scheme  established  in  this  case,  the 
trustees  have  an  arbitrsury  and  uncontrollable  authority  to  dismiss  the 
master  for  any  cause  they  may  think  fit  to  assign.    It  is  contended, 
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on  their  behalf,  that  the  decision  is  final,  and  subject  to  no  appeal 
As  an  authority  for  this.  The  Queen  v.  Darlington  School  is  relied 
upon.  In  that  case  there  was  power  for  the  governors  to  remove  the 
master  and  appoint  another  ^^  according  to  their  sound  discretion," 
and  upon  those  words  it  was  held  that  the  trustees  might  remove 
the  master  as  they  pleased,  and  that  their  discretion  was  not  to  be 
restricted  by  any  opinion  which  the  court  might  form  of  the  reasons 
on  which  they  might  have  been  induced  to  exceed  it  When  The 
Queen  v.  Darlingion  School  was  brought  under  the  notice  of  his  honor 
the  Vice  Chancellor  Knight  Bruce,  in  In  re  The  Fremington  Sdiool 
ex  parte  Wardj  he  did  not  consider  that  it  applied. 

In  that  case,  by  the  will  of  the  founder,  the  trustees  were  empow- 
ered to  displace  the  master  '^upon  any  neglect  or  misbehavior  in 
such  master,  or  other  just  cause,  for  which  they,  or  the  greater  num- 
ber of  them,  should  agree  upon  and  think  fit  to  displace  such  master, 
and  place  another  master  there."  His  honor  did  not  think  the  prin- 
ciples on  which  The  Queen  v.  Darlington  School  was  decided  were 
applicable  to  such  a  case  as  that;  but  held,  that  the  court  was  to 
consider  whether  there  was  neglect,  misbehavior,  or  other  just  cause. 
It  was  not  enough  for  them  to  say  that  there  was  some  cause,  or  some 
reason,  which  they  might  agree  upon  and  think  fit  to  displace  the 
master.  In  the  case  now  under  consideration,  the  power  of  the  trus- 
tees is  not,  as  in  The  Queen  v.  Darlington  Schooly  ^^  to  remove  accord- 
ing to  their  sound  discretion,"  or,  as  in  Li  re  The  Fremington  School 
ex  parte  Wdrdj  ^for  such  just  cause  as  they  might  agree  upon  and 
think  fit  to  displace  him;"  but  the  power  has  reference  to  ^'such 
grounds  as  they  shall  in  their  discretion,  in  the  due  exercise  and  exe- 
cution of  the  powers  and  trusts  reposed  in  them,  deem  just."  If  the 
grounds  were  to  be  such  ^  as  they,  in  their  discretion,  should  deem 
just,"  without  more,  or  if  they  were  merely  to  exercise  the  power,  it 
might  be  difficult  to  distinguish  this  from  T%e  Queen  v.  Darlington 
School;  but  here,  that  which  is  to  be  done  is  to  be  in  the  execution, 
not  merely  of  the  powers,  but  of  the  powers  and  trusts  reposed  in 
them.  The  powers  which  are  given  in  such  a  case  as  this,  like  all 
powers  to  be  exercised  for  the  benefit  of  others,  or  for  purposes  which 
are  more  or  less  public,  must  in  one  sense  be  deemed  to  be  held 
in  trust. 

There  are,  indeed,  very  many  powers  in  that  sense  held  to  be  trusts 
which  cannot  be  enforced  or  controlled  in  this  court  But  here  is  a 
power  defined  by  this  court  itself  for  the  purpose  of  canying  into  exe- 
cution a  charitable  trust,  and  it  must,  I  think,  be  consiaered,  that  the 
word  •*  trusts  "  was  added  to  the  word  "  powers  "  for  some  purpose,  that 
is  for  the  purpose  of  keeping  in  view  that  it  was  a  trust,  for  the  execu- 
tion of  which  the  court  was  providing,  and  the  employment  of  the  word 
"  trusts,"  especially  when  considered  with  reference  to  the  direction 
to  preserve  the  statement  of  the  grounds  of  removal,  appears  to  me 
to  have  the  eifect  of  restricting  the  large  meaning  which  might  other- 
wise be  given  to  the  word  ^  discretion,"  contained  in  the  ordering  part 
of  the  dause.  And  I  am  of  opinion  that  the  relation  does  not 
eonfcr  upon  the  trustees  an  arbitrary  power  to  dismiss  the  master 
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upon  any  ground  which  they  may  deem  just,  free  from  any  conttol  of 
this  court 

Con«idering  that  the  trastees  are  not  the  only  and  absolute  judges 
of  the  sufficiency  of  the  grounds  of  removal  upon  which  they  hare 
acted,  and  that  they  are  subject  to  the  jurisdiction  and  control  of 
this  court  in  the  execution  of  the  trusts  reposed  in  them,  it  becomes 
necessary  to  inquire  into  the  manner  in  which  they  have  acted  in  the 
present  case.  The  plaintiff  alleges  that  the  power  of  the  trustees  has 
been  corruptly  exercised,  or,  at  least,  that  there  has  been  an  undde 
exercise  of  the  discretion  which  they  had.  A  great  many  affidavits 
have  been  filed;  they  contain  much  inconsistent  evidence,  and,  it 
seems  to  me,  that  some,  at  least,  of  the  trustees  manifested  an  eager 
desire  to  find  occasion  to  remove  the  plaintiff.  If,  upon  a  fair  inves- 
tigation of  the  facts,  and  after  just  means  of  explanation  and  defence 
had  been  afforded,  it  had  appeared  that  the  employment  of  the  plain- 
tiff has  become  prejudicial  to  the  school,  the  trustees  would  have  been 
fully  justified  in  removing  him.  On  the  merits,  however,  I  find  it 
very  difficult  to  form  a  conclusive  opinion  of  the  truth  or  falsehood 
of  many  of  the  allegations  which  are  stated.  But  after  reading  the 
affidavits,  I  observe  that  some  differences  having  arisen  between  the 
master  and  the  usher,  the  trustees,  not  troubling  themselves  to  pro* 
mote  any  means  of  conciliation  or  adjustment,  seem  to  have  been 
disposed  to  impute  the  principal  fault  to  the  plaintiff,  and  instead  of 
instituting  an  inquiry  in  his  presence,  which  might  have  afforded  him 
the  means  of  explanation  and  defence,  they,  without  his  knowledge, 
commenced  proceedings  against  him,  by  referring  the  matter  to  the 
school  committee,  to  consider  the  case.  The  school  committee  pro- 
ceeded to  investigate  the  case  in  his  absence,  without  his  knowledge, 
and  reported  against  him.  The  report  was  not  communicated  to 
him ;  but  the  trustees  met,  and,  as  they  say,  considered  the  report, 
and  in  his  absence,  and  without  hearing  him,  they  confirmed  the  re- 

f)ort,  and  resolved  to  remove  him,  and  stated  the  grounds  and  reasons 
or  such  his  removal. 

The  trustees  having  thus  committed  themselves,  without  hearing 
the  party  affected  by  their  resolution,  —  having  thus  condemned  the 
plaintiff  unheard,  —  ordered  another  meeting  to  be  summoned  for 
Wednesday,  the  20th  of  February,  then  next,  at  eleven  o'clock  in  the 
forenoon,  for  the  purpose  of  submitting  the  foregoing  resolution  for 
confirmation.  The  trustees  did  not  even  then  think  it  necessary  to 
communicate  the  proceedings  to  the  plaintiff;  but  the  plaintiflT  having 
by  some  means,  not,  I  think,  explained,  become  acquainted  vrith  the 
proceedings  on  the  18th  of  February,  two  days  before  the  appointed 
meeting  for  the  20th,  wrote  to  the  trustees  a  letter,  which  ought,  I 
think,  to  have  induced  them  to  pause,  and  to  consider  whether  they 
were  proceeding  with  due  caution,  and  justly.  The  only  effect  which 
it  seems  to  have  had  upon  them  was  to  induce  them,  at  twelve  o'clock 
on  the  day  of  the  tneeting,  to  inform  him  that  they  had  received  his 
letter,  ana  were  ready  to  hear  what  he  had  to  say  upon  the  subject 
of  it  He  did,  accordingly,  attend,  and  said  what  he  could  or  thought 
of  under  such  circumstances,  and  after  so  hearing  him,  asking  him,  I 
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think,  whether  be  had  any  thing  further  to  say,  and  receiving  an  answer 
(which  might  well  be)  that  he  had  not,  —  under  these  circumstances, 
and  without  any  other  hearing  or  inquiry,  in  his  presence, — they  con- 
firmed the  former  resolution  to  remove  him,  and  this  confirmation  was 
signed  by  the  same  fourteen  trustees  who  had  signed  the  resolution 
of  January,  and  so  previously  committed  themselves  to  the  conclusion 
and  to  the  reasons.  Care  was  taken  to  observe  the  mere  forms  re- 
quired  by  the  seheme  on  these  occasions.  I  own  it  appears  to  me 
perfectly  clear  that  Mr.  Willis  had  no  proper  opportunity  afforded  him 
of  defending  himself,  no  sufficient  means  of  explanation,  no  means  of 
proving  his  defence,  if  he  had  any.  The  evidence  which  is  before  me 
does  not  enable  me  to  determine  whether  Mr.  Willis  had  a  good  de- 
fence or  not,  and  it  is  a  most  serious  misfortune  to  the  welfare  of  this 
school  that  a  matter  of  such  importance  should  remain  in  suspense. 

I  think,  upon  their  own  showing,  the  trustees  have  taken  upon 
tiiemselves  to  remove  Mr.  Willis,  without  Riving  him  a  proper  heanng, 
and  the  facts  which  are  disclosed  in  the  amdavits,  though  not  such  as 
to  enable  me  to  come  to  a  satisfactory  conclusion,  are  at  least  such 
as  to  make  it  not  improbable  that  Mr.  Willis  may  be  able  to  show 
that  he  ought  not  to  have  been  removed.  Therefore,  I  am  of  opinion, 
that  the  injunction  must  be  granted  to  restrain  the  defendants  from 
enforcing  the  resolution  of  the  16th  of  January,  confirmed  on  the  20th 
of  February.  I  wish  only  to  add,  that  I  do  not  mean  to  say  ^Liiy  thing 
that  can  really  determine  the  right  or  propriety  of  conduct  between 
these  parties ;  and,  although  I  think  they  are  not  entitled  to  proceed 
upon  the  footing  of  this  resolution,  I  do  not  mean  to  insinuate  in  any 
way  that  they  are  not  entitled  to  have  a  proper  investigation  into  these 
or  any  other  ground^of  removal,  and  proceed  in  a  just  manner  upon 
them,^ 


JBi  re  The  North  op  England  Joint-stock  Banking  Company, 
and  in  re  The  Winding-up  Acts,  1848  and  1849,  ex  parte  Jane 
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December  19, 1850,  and  January  11  and  13, 1851. 

Contributory  —  Executrix  —  Banking  Actj  7  Geo.  4,  c.  46,  s.  13. 

Ask  onginal  shareholder  m  a  joint^tock  hanking  company  died  possessed  of  shares,  and  his 
executrix  produced  ttie  probate  of  his  will,  and  receiTed  the  dividends  refralorlv  for  four 
years  as  executrix  of  the  deceased  shareholder ;  but  the  requisite  forms  for  becoming  a 
member  of  the  company  in  her  own  right  had  not  been  complied  with.  By  the  deed  estab- 
lishing the  company  it  was  provided,  that  each  shareholder  should  be  entitled  to  the  profits 
and  suhiect  to  the  losses  in  proportion  to  his  shares ;  and  it  was  covenanted  that  each 
shareholder,  his  heirs,  executors,  &c^  should,  in  respect  of  shares  remaining  part  of  the 
assets  of  the  corenanters,  observe  the  corenants  and  stipulations  in  respect  of  such  shares 
00  remaining  part  of  his  assets.  The  master  struck  out  the  name  of  the  executrix  from 
the  list  of  contributories,  upon  the  ground,  that,  more  than  three  years  having  expired 


>  See  the  report  of  a  decinon  in  this  case,  vol.  90,  £Sxch.  p^  85. 
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since  the  death  of  the  shareholder,  his  estate  was  not  liable,  being  of  opinion  ^llat  sect  16 
of  Stat  7,  Geo.  4,  e.  46,  appUed  to  contribution  between  partners,  as  well  as  to  claims  bj 
creditors.  Knight  Bruce,  V.  C^  was  of  a  different  opinion,  and  referred  it  back  to  the 
master,  with  a  declaration^  that,  eithec  in  her  own  ri};nt,  or  as  executrix  of  the  deceased 
shareholder,  she  ought  to  be  on  the  list  of  contribntories :  — 

ffdd,  first,  that  the  limitation  of  three  years  conuined  in  the  7  Gea  4,  c.  46,  s.  18,  applied 
to  chiiras  hj  creditors  only,  and  not  to  claims  for  contribution  at  between  the  partnen 
inter  96, 

Seeondljf^  that  upon  the  constraction  of  the  deed,  in  the  absence  of  any  proof  that  the 
executrix  had  done  any  thing  which  could  have  the  effect  of  constituting  her  a  member 
in  her  own  right,  she  ought  to  be  on  the  list  of  contribntories  in  her  lepresentatire 
character. 

2ilUrt%,  that  the  order  of  the  vice  chancellor  was  right  in  form  aa  well  as  in  principle. 

This  was  a  motion  by  way  of  appeal  from  an  order  of  his  honor, 
Knight  Bmce^  V.  C,  dated  the  17th  July,  1850,  whereby  it  was  re- 
ferred back  to  the  master  to  review  his  decision  excluding  Jane 
Gouthwaite  from  the  list  of  contributories  of  the  above  company, 
with  a  declaration  that  the  said  Jane  Grouthwaite  ought  to  be  included 
in  the  list  of  contribntories  of  the  said  company,  either  in  her  own 
right,  or  as  ezeculriz  of  Oeorge  Chuthwaite,  deceased,  (reported  14  Jur. 
1010.)  The  facts  of  the  case  were  admitted  on  both  sides  to  be  as 
'''llows:  Gteorge  Gcuthwaite  died  in  the  year  1842,  possessed  of 
jQghty  shares  in  the  North  of  England  Joint-stock  Banking  Company, 
fifty  of  Which  were  originally  allotted  to  him,  twenty  shares  were  pur- 
chased by  him,  and  ten  shares  were  allotted  to  him  under  the  deed 
of  settlement  in  respect  of  the  former  shares ;  he  received  the  dividends 
on  them  before  his  death,  and  appointee  his  wife,  Jane  Gouthwaite, 
executrix  of  his  will  She  duly  proved  the  will  on  the  9th  June,  1842. 
On  the  6th  August,  1842,  this  probate  was  eihibited  at  the  bank. 
The  shares  were  never  sold  or  transferred  by  the  executrix,  nor  was 
any  notice  given  to  the  bank,  under  the  29th  clause  of  the  deed  of  co- 
partnership, of  the  desire  of  the  said  executrix  to  take  the  said  sharesi 
or  any  of  them ;  nor  did  she  attend  any  meeting  of  the  said  banking 
company.  From  the  time  of  the  said  George  Gouthwaite's  death, 
down  to  the  stoppage  of  the  bank,  the  dividends  declared  since  his 
death  were  regularly  paid  to  the  said  Jane  Gouthwaite,  who  signed 
the  receipts  for  the  same,  the  first  dividend  warrant  for  which  was 
dated  the  15th  March,  1843,  and  signed  ^  Jane  Gouthwaite  "  simply ; 
and  all  the  subsequent  warrants,  of  which  there  were  seven,  were, 
with  the  exception  of  one,  signed  "  P.  pro  ex.  Geoige  Gouthwaite  — 
Jane  Grouthwaite."  The  bank  paid  her  the  dividends,  in  consequence 
of  her  having  produced  the  probate.  The  name*  of  the  said  Jane 
Gouthwaite  was  not  entered  in  the  share  register  list,  or  the  books  of 
the  said  company,  as  the  proprietor  of  the  said  shares,  or  any  of  them, 
but  the  said  shares  stood  in  the  said  share  register  in  the  name  of  the 
said  Greorge  Gouthwaite,  with  a  note  thereunder  written,  "  Probata 
of  Gteorge  Grouthwaite's  will,  exhibited  on  the  6th  August,  1842,  Jane 
Gouthwaite,  executrix ; "  and  in  the  list  registered  at  the  stamp-office 
they  stood  thus:  "George  Gouthwaite,  executor."  The  following 
were  the  clauses  of  the  deed  of  copartnership  which  were  chiefly 
alluded  to  and  relied  upon  in  the  argument :  — 
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13.  "  The  property  of  the  company,  as  between  the  shareholders 
thereof  and  as  between  their  respective  representatives,  shall  always 
be  considered  personal  estate,  and  there  shall  be  no  benefit  of  sur- 
vivorship amongst  the  shareholders,  so  that  every  shareholder  shall 
have  a  distinct  and  separate  right  to  his  shares,  and  the  same  shall 
be  vested  in  him  to  and  for  all  intents  and  purposes  as  part  of  his 
personal  estate,  but  subject  to  such  provisions  in  the  deed  of  settle- 
ment as  shall  for  the  time  being  affect  such  shares." 

14.  ^  Each  shareholder  shall  be  entitled  to,  and  interested  in,  the 
profits,  and  be  subject  and  liable  to  the  losses  of  the  company  in  pro- 
portion to  his  shares." 

26.  ^  Whenever,  by  any  means  whatsoever,  any  shares  shall  become 
actually  forfeited,  or  shall  be  duly  and  effectually  transferred  to  a  new 
holder,  then,  and  in  such  case,  and  not  before,  the  responsibility  of 
the  previous  holder,  as  a  member  of  the  company  in  respect  of  such 
shares,  shall  (so  far  as  the  law  will  in  that  behalf  allow)  cease  and 
determine,  and  such  previous  holder  shall  be  exonerated  and  released 
from  all  subsequent  claims,  demands,  and  obligations  in  respect  of 
the  same  shares,  and  from  all  future  observance  and  performance  of 
the  covenants,  conditions,  stipulations,  and  agreements  in  the  deed 
of  settlement  contained  in  respect  of  the  same  shares ;  provided,  never- 
theless, that  nothing  in  this  article  contained  shall  extend,  or  be  con- 
strued to  extend,  to  release  the  previous  holder  of  shares  so  forfeited 
or  transferred  as  aforesaid  from  his  proportion  of  the  losses,  if  any, 
sustained  by  the  company  up  to  the  period  of  his  ceasing  to  be  such 
bolder  as  aforesaid." 

27.  "  Before  any  assignee  of  a  bankrupt  or  of  an  insolvent  debtor 
shall  sell  or  transfer  any  shares  vested  in  him  in  that  capacity,  or  re- 
ceive any  dividend  in  respect  of  such  shares,  and  before  any  executor, 
administrator,  or  legatee  of  a  deceased  shareholder,  or  any  husband 
of  a  female  shareholder,  shall  sell,  transfer,  or  assign  any  shares  vested 
in  him  in  any  such  capacity,  or  shall  become  a  member  of  the  com- 
pany in  respect  of  such  shares,  or  receive  any  dividends  in  respect  of 
the  same,  he  shall  leave  for  inspection,  at  the  banking-house  of  the 
company  in  Newcastle-upon-Tyne,  the  deed  or  instrument  of  assign- 
ment, probate  of  the  will,  or  letters  of  administration  under  which,  or 
the  certificate  of  the  marriage  with,  the  person  in  whose  right  he  shall 
claim  to  be  entitled  to  the  same  shares,  or  shall  otherwise  prove  and 
establish  his  title  to  the  satisfaction  of  the  directors." 

28.  "  The  husband  of  any  female  shareholder,  or  the  executor,  ad- 
ministrator, or  legatee  of  any  deceased  shareholder,  or  the  assignee  of 
any  bankrupt  or  insolvent  debtor,  possessed  of  shares,  shall  not  be  a 
member  of  the  company  in  respect  of  such  shares  as  shall  be  vested 
in  him  in  any  of  the  aforesaid  capacities  respectively,  but  such 
assignee  of  a  bankrupt  or  insolvent  debtor  shall  sell  and  dispose  of 
such  shares  in  manner  and  subject  to  the  provisions  hereinbefore  ex- 
pressed and  contained  with  respect  to  the  ssJe  and  transfer  of  shares ; 
and  any  such  husband,  executor,  administrator,  or  legatee  as  afore- 
said, shaD  be  at  liberty  either  to  sell  and  dispose  of  the  shares  so  vested 
in  him,  in  like  manner  and  subject  as  aforesaid,  or  at  his  option  to 
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become  a  member  of  the  company  in  respect  of  such  shareB,  on  com- 
plying with  the  provision  of  these  presents  as  next  hereinafter  ex- 
pressed in  that  behalf." 

29.  "  The  husband  of  any  female  shareholder,  or  the  executor, 
administrator,  or  legatee  of  a  deceased  shareholder,  who  shall  be  de- 
sirous of  becoming  a  member  of  the  company  in  respect  of  the  shares 
vested  in  him  in  any  of  such  capacities  respectively,  shall  give  notice 
in  writing  at  the  banking-house  of  the  company  in  Newcastle-upon- 
Tyne  of  such  his  desire,  in  which  notice  shall  be  expressed  the  name 
and  place  of  abode  of  the  person  giving  the  same,  and  the  name  of  the 
shareholder  in  whose  place  or  right  he  claims,  and  the  number  of 
shares  in  respect  whereof  he  is  desirous  of  becoming  a  member; 
whereupon,  and  upon  otherwise  complying  with  the  provisions  of  the 
deed  of  settlement,  he  shall  be  admitted  and  become  a  member  of 
the  company  in  respect  of  such  shares,  and  have  the  same  transferred 
into  his  name  accordingly,  and  shall  be  personally  charged  with  the 
duties  and  liabilities  incident  to  the  ownership  of  the  same." 

30.  ^  The  husband  of  any  female  shareholder,  or  the  executor,  ad- 
ministrator, or  legatee  of  any  deceased  shareholder,  who  shall  not, 
under  the  provision  lastly  hereinbefore  contained,  elect  to  become  a 
member  of  the  company  m  respect  of  the  shares  vested  in  him  in  any 
such  capacity,  and  also  the  assignee  of  any  bankrupt  or  insolvent 

.  debtor  possessing  shares,  shall  be  entitled  to  receive  any  dividend 
which  shall  have  become  due  on  the  shares  so  vested  in  him  in  any 
such  capacity  as  aforesaid,  before  his  title  to  the  same  shares  accrueo, 
but  no  dividends  which  shall  become  due  on  the  same  shares  after  his 
title  shall  have  accrued  shall  be  payable  to,  or  demandable  by  him, 
but  shall,  till  some  person  shall  have  become  a  member  of  the  com- 
pany in  respect  of  the  same  shares,  remain  in  suspense,  and  shall  not 
be  paid  till  the  transfer  thereof  shall  be  completed,  and  the  new  holder 
thereof  shall  claim  the  same ;  and  every  transfer  shall  carry  with  it 
the  profits  and  interest,  and  share  of  capital  and  surplus  or  guaranty 
fund,  in  respect  of  the  shares  transferred,  so  as  to  close  all  the  right 
and  interest  of  the  partv  or  parties  making  such  transfer  in  respect  of 
such  transferred  shares." 

31.  ^^  In  case  any  person  in  whom  any  shares  shall,  by  cnriginal  8u1> 
scription,  purchase,  marriage,  bequest,  representation,  or  other  mode 
of  acquisition,  become  vested,  and  who  shall  not  have  executed  the 
deed  of  settlement,  shall,  for  six  calendar  months  after  notice  in  writing 
for  that  purpose,  neglect  or  refuse  to  execute  the  same,  it  shall  be  law- 
ful for  the  directors  to  declare  the  shares  so  vested  in  such  person  so 
neglecting  or  refusing,  and  all  benefit  and  advantage  whatsoever  in- 
cident thereto,  to  be  forfeited  to  the  other  shareholders,  and  the  same 
shall  be  forfeited  eiccordingly." 

103.  ^^  And  lastly,  that  each  of  them,  the  said  several  persons  parties 
heretx),  whilst  a  holder  of  any  shares  originally  or  newly  acquired  in 
the  capital  of  this  company,  and  his  or  her  heiiB,  executors,  and  ad* 
ministrators,  shall  and  will,  for  or  in  respect  of  shares  being  and  re* 
maining  part  of  the  assets  of  the  covenanters,  observe,  perform,  fulfil, 
and  keep  all  the  covenants,  articles,  stipulationS|  and  agreements 
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(induing  additions,  alterations,  variations,  and  modifications  to  be 
made  in  pnrenance  of  the  proYisions  hereinbefore  contained)  which 
^  are  or  ought  to  be  observed,  performed,  fulfilled,  and  kept  by  him  or 
'her,  the  covenantor,  or  his  or  her  heirs,  executors,  or  administrators 
respectivdy,  in  respect  of,  or  in  relation  to,  such  shares  so  for  the  time* 
being  remaining  part  of  his  or  her  assets,  and  according  to  the  true 
intent  and  meaning  of  the  same  covenants,  articles,  stipulations,  and 
agreements  respectively,"  &c. 

In  the  first  instance,  the  master,  Mr.  Farrer,  included  the  name  of 
Jane  Gouthwaite  upon  the  list  of  contributories,  but  subsequently  he 
stmck  it  out,  upon  the  ground,  that,  under  the  13th  section  of  the 
joint-stock  banking  act,  7  Geo.  4,  c.  46,  all  liability  was  determined 
by  the  expiration  of  three  years  from  the  ceasing  to  be  a  member,  and 
that  there  was  no  distinction  in  law  between  the  case  of  a  shaicM 
holder  ceasing  to  be  a  member  by  death,  or  by  transfer  of  his  shares ; 
and  that  the  rule  of  construction  of  the  13th  section  of  the  7  Oteo.  4y 
c.  46,  applied  as  well  to  the  liability  of  shareholders  to  contribute  vnter 
scj  as  to  the  liability  to  creditors.  The  vice  chancellor  was  of  a  con* 
trary  opinion,  and  referred  it  back  to  the  master  to  review  his  report^ 
wiik  the  alternative  declaration  as  above  stated. 

RoU  and  T.  Sievens,  in  support  of  the  appeal  motion,  refenred  to 
the  29th  clause  in  the  deed  of  partnership,  and  contended,  first,  ti>ai 
Jane  Crouthwaite  had  not,  by  her  conduct,  become,  by  any  new  con* 
tract,  either  personally  or  otherwise,  a  shareholder  in  the  company, 
either  at  law  or  in  equity;  secondly,  that  the  estate  of  her  husband 
was  not  liable  now  to  pay  any  debt  of  the  company,  or  to  contribute 
to  a  payment  made  to  creditors  by  other  partners  in  the  company, 
more  than  three  years  having  elapsed  since  the  husband  ceased  to  be 
a  member  of  the  company.  On  this  point  they  referred  to  the  11th, 
13th.  and  13th-^ections  of  the  7  Greo.  4,  c.  46,  and  cited  Barker  v; 

BuHresSj  7  Be4Pl84 ;  s.  c.  13  Law  J.  Rep.  (n.  s.)  Chanc.  58. 

« 

Bethellj  Bacon^  and  T.  V.  Prior  for  the  official  manager.  A  ^at 
part  of  this  discussion,  namely,  that  this  lady,  as  executrix,  is  liable 
to  be  a  contributory,  is  concluded  by  decision.  Armstrovi^s  CasCyl 
De  6.  &  8.  565,  has  decided,  that  where  a  person  dies,  being  a  mens 
ber  of  this  company,  his  assets  are  liable  until  his  executor  agrees  to 
become  a  partner ;  and  if  the  company  receives  that  person  as  a  mem« 
ber,  and  registers  him,  then  the  estate  is  dischai^d ;  but  bo  long  as 
he  is  not  accepted,  the  assets  of  the  deceased  member  remain  liable. 
This  is  clearly  the  effect  of  the  lOdd  and  30th  clauses  of  the  deed  of 
partnership,  that  so  long  as  the  vacancy  or  ^  suspense  "  of  ownership 
remains,  so  long  does  the  estate  of  the  deceased  owner  remain  liable^. 
Upon  principle  alone,  without  the  assistance  of  the  deed  of  part- 
nership, the  same  consequence  would  follow,  foi  whatever  liabiH^ 
rested  upon  the  dead  man  attaches  upon  his  executor.  If  there  was 
any  tiling  in  the  point  as  to  the  lapse  of  three  years  being  a  bar,  it  is 
impossible  not  to  suppose  that  the  statute  would  have  been  referred 
toin  Tkoma^s  Ca$e^  1  De  O.  &  8.  579. 
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{L&rd  (Maneelhr.  The  pfovirion  of  the  stat  7  Geo.  4,  e.  46^  as  to 
ihe  three  years,  is  a  provisioii  as  to  cieditora'  rights  only ;  it  is  a  Teiy 
different  thing  as  to  liability  between  the  partners  themselves.] 

Certainly;  but  even  if  your  lordship  should  bold  a  contraiycoA- 
structiiNa,  the  96tii  clause  of  the  deed  amounts  to  an  express  oontraot 
that  the  liability  shall  continue.  The  other  side  contend,  tiiat  when 
a  member  of  the  copartnership  dieSf  that  is  a  ceMing^  to  be  a  member  of 
He  campamf  within  the  meaning  of  the  13tb  section  of  the  7  Geo.  4, 
o*  46.  This  we  deny,  for  the  tmns  of  that  section  are  inapplicable 
to  such  a  case,  as  execution  never  issues  against  the  executor  of  a 
Mrtaer.  The  other  side  also  contend,  that,  in  consequence  of  certaia 
fennalities  not  having  been  complied  with,  Mrs,  €routhwaite  cannot 
fce  oonsideTed  a  member  of  the  company ;  but  Mrs.  Gouthwaite  has 
treated  the  shares  as  part  of  the  assets  of  the  testator,  and  thereby  a 
valuable  interest  accrued  to  the  estate  in  the  shape  of  dividends ;  how, 
then,  can  she  say  that  she  ought  not  to  be  on  the  list  of  contributoriea, 
M  representing  tiie  estate  of  the  testator?  Several  cases  have  decided, 
that  where  a  party  has  done  something,  as  between  himself  and  the 
company,  which  estops  him  from  denying  that  his  title  is  complete, 
he  cannot  avail  himself  of  the  absence  of  certain  formalities  directed 
by  the  deed  of  partnership,  in  order  to  prevent  him  being  held  Uable 
an  ^  partner.  The  Birmingkam^  BrisM,  and  Thames  Junction  RoU- 
«ra^  Vdmptmjf  v.  Locke^  1  Q.  B.  356.  The  London  Grand  Jmetion 
RaUvmf  Company  v.  Orahamy  Id.  271.  The  CkeUenham  and  Great 
Wentem  Dmon  Raiiway  Companif  v.  Daniel^  2  Q.  B.  281,  6  Jur.  657. 

[Lord  Chancellor.  But  estoppel  must  be  mutual ;  if  the  company 
*ean  say  you  are  not  a  shareholaer,  it  would  be  equally  available  m 
the  shareholder  to  say  so.] 

But  the  company  has  never  said  that  this  lady  was  not  a  share** 
fiolder.  It  is  preposterous  to  suppose  that  liability  to  creditors  is  to 
be  the  rule  as  to  the  measure  of  liability  as  to  partn^  nUer  $e.  No 
ease  has  decided  this.  Barker  v.  Buitre$s  (ubi  sup^Boes  not  touch 
Ihe  point ;  and  Ness  v.  Armstrongs  and  Ness  v.  Ai^ls^  13  Jur.  874, 
were  both  cases  of  actions  by  creditors. 

[They  also  referred  to  Reavele^s  Case^  1  De  G.  &  S.  550.J 


Boltj  in  reply.  The  arguments  of  the  other  side  resolve  them* 
selves  into  this — that  the  principles  upon  which  the  court  ascertains 
the  liability  of  a  per»on  to  partnership  debts  are  different  where  the 
account  is  taken  inter  se,  from  what  they  are  in  determining  the 
liability  to  pay  debts  where  the  question  is  raised  upon  a  smt  by 
creditors ;  and  then,  founding  themselves  upon  that  difference,  they 
say,  that,  in  the  present  case,  while  the  shares  remained  in  suspense, 
they  belonged  to  the  estate  of  Gouthwaite,  and  that  his  estate  re« 
mained  liable,  even  though,  as  against  creditors,  the  executrix  would 
have  a  good  defence.  Our  view  of  the  case  is  this  —  first,  that  the 
form  of  the  order  appecded  from  is  wrong ;  it  concludes  the  master 
from  excluding  this  lady's  name  from  the  list ;  it  does  not  assist  the 
tnaster,  but,  on  the  contrary,  it  fetters  him  in  his  own  judgm^it. 
Next,  we  say,  that  if  the  difference  contended  for  the  other  side 
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*  exktsylt  18  in  obt  ftiTori  for  thefe  may  be  a  liaUlity  to  erediton  withoal 
a  liakdlity  to  contribate  uUer  se ;  but  the  emtverae  ia  not  true.  A 
party  may,  by  ooUatetal  oontmot,  become  liable  to  the  partnership 
withoBt  faeiog  liable  to  creditors ;  but  that  is  a  epeeial  ease.  What 
k  there  special  here  ?  The  oth^  side  say,  the  winding-up  acts,  the 
basking  act,  the  deed  of  settlement,  and  the  receipt  of  dividends.  Do 
say  of  these  alter  the  rule  ?  The  winding-np  act  defines  who  shaH 
be  eontrtbatories,  bat  it  leaves  the  test  of  liability  the  same  as  bef(»a. 
The  hanking  act  does  not  make  a  difference  in  favor  of  the  officii^ 
manager,  but  rather  for  us,  for  it  limits  the  liability  as  to  creditors^ 
bat  it  does  not  say  a  word  as  to  a  limit  inter  $e.  There  is  notbintf 
to  be  collected  from  the  clauses  of  the  deed  as  to  what  is  the  effect 
of  the  suspense  of  shares ;  but  I  submit,  that,  until  the  suspense  be 
determined,  you  caimot  determine  any  tl&ing  about  them ;  but  when 
it  takes  plaise,  it  relates  back  to  the  death  of  the  testator.  The  only 
parties  who  have  the  power  of  determining  the  suspense  are  the 
directors^  The  deed  rather  assists  my  construction,  and  there  m 
BotUjug  in  the  28th  and  29th  clauses,  but  what  confirms  the  view, 
thai  an  executor  is  not  a  member,  upon  the  death  of  the  testator, 
until  he  does  certain  things.  The  covenant  in  103d  clause  of  the 
deed  is,  not  that  the  heirs  and  executors  shall  stand  in  the  same  posl- 
tioB  as  the  party  himself  would  have  stood  in,  but  only,  that  having 
ascertained  the  liabilities  previously  created,  then  he  covenants  to 
abide  by  them.  The  other  side  contend,  that  the  26th  clause  speaks 
of  the  representative  of  a  deceased  party,  but  it  clearly  only  means  a 
party  having  a  right  vested  in  him  different  from  a  membtr,  I  sub- 
flait^  thevrfoie,  that  there  is  nothing  in  this  case  to  alter  the  rule  as  to 
ordinary  partnerships.  ' 

January  13.  Lord  Chancellor.  The  facts  of  the  case  on  which 
the  question  typis  are  very  few.  There  is  no  doubt  that  Mr.  Gouth- 
waite  was  ad^iginal  shareholder,  and  continued  to  be  a  share- 
holder up  to  t^^me  of  his  death.  It  is  also  proved  that  this  com- 
pany has  sustained  losses.  If  Mr.  Grouthwaite  was  a  shareholder 
nom  the  beginning  down  to  the  time  of  his  death,  he  must,  of  course, 
be  liable  as  a  contributory  for  any  losses  during  that  period.  Then, 
after  Mr.  Gouthwaite's  death,  the  executrix  manifests  her  title  to  the 
shares  by  the  production  of  the  probate  of  the  will ;  and  she  after- 
wards receives,  between  1842  and  1846,  several  dividends  which  ao- 
cnied  due  subsequent  to  the  testator's  death ;  and  all  the  receipts, 
with  the  exception  oS  one,  are  signed  by  her  in  her  representative 
character.  There  is  one  which,  it  appears,  is  signed  in  her  own  name 
without  that  description ;  but  it  is  manifest  that  that  was  understood 
to  be  received  under  the  same  circumstances,  because  that  was  the 
first  reompt,  and  subsequently  to  that  she  signed  in  her  refMresentative 
cdiaiacter ;  or,  what  is  more  strong  than  that,  somebody  signed  by 
her  procuration  in  regard  to  her  representative  character,  and  the 
oompany  returned  her  shares  in  the  register  list  as  shares  held  by  the 
CBUOUtrix  of  Mr.  Gouthwaite.  Therefore,  I  think,  it  would  appear 
that  the  lady,  fiam  the  first  to  last,  received  dividends  as  executrix  of 
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her  deceased  husband,  and  in  respect  of  the  shares  whioh  he  had 
held  Now,  the  company  have  sustained  losses,  and  they  say  to  the 
lady,  ^  Your  husband  was  the  owner  of  certain  shares ;  those  shares 
remain  in  his  name  up  to  the  present  day ;  he  was  liable  duiing  his 
life  to  oontzibnte  in  respect  of  his  being  actually  a  member,  and 
having  signed  the  deed,  and  his  estate  continued  uable  because  the 
shares  continued  to  be  a  portion  of  the  estate ;  they  have  been  treated 
by  you  as  a  portion  of  the  estate,  and  you  have  taken  tiiem  as  a  pro- 
ductive portion  of  his  estate,  by  receiving  the  dividends  in  your 
representative  character;  we,  therefore,  caU  on  you  to  contribute." 
On  being  called  to  explain  the  grounds  of  this  chum,  they  say, 
^  By  sect.  14  of  the  deed  which  your  husband  signed,  it  is  declared, 
in  terms  and  form  and  manner  which  amounted  to  a  covenant,  that 
your  husband  would  contribute  hb  proportion  to  any  loss  that  might 
be  sustained,  regard  being  had  to  the  number  of  shares  held  by  him. 
That  bound  him  by  a  covenant  which  has  never  been  determined, 
because,  by  another  section,  (sect  103,)  he  covenanted  that  his  ex- 
^utors  should  be  bound  to  the  performance  of  all  those  covenants  to 
whioh  he  would  have  been  bound ;  and  it  appears  by  another  section, 
that  you  stood  in  a  situation  which  subjected  yon  to  certain  condi- 
tions ;  that  is  to  say,  you  could  not,  according  to  the  provisions  of 
the  deed,  be  admitted  as  a  member,  because  you  were  an  executrix. 
You  might,  if  you  pleased,  in  respect  of  your  ownership  of  the  shares 
in  your  representative  character,  have  become  the  owner  of  those 
shares  in  your  own  right,  and  in  that  case  have  become  a  member; 
but  you  were  not  entitled  to  receive  a  dividend  which  became  due 
after  your  husband's  death,  though  you,  in  your  representative  chaD- 
acter,  were  owner  of  the  shares,  until  you  elected  to  become  owner  in 
your  own  right,  and  until  you  perform  certain  other  requisites.  As, 
therefore,  your  husband  agreed  to  contribute  to  all  losses,  and  that 
his  executor  should  do  so  after  his  death,  to  the  extent  to  which  he 
would  have  been  liable,  and  as  these  shares  have  regained  part  of 
your  husband's  property,  you  fall  expressly  within  those  terms.  We 
do  not,  therefore,  discuss  with  you  what  would  have  been  your  situa- 
tion if  your  husband  had  been  a  joint  partner  with  certain  other  per- 
sons, there  being  no  deed,  and  the  whole  matter  being  left  to  the 
ordinary  principles  of  the  law,  as  applied  to  partnerships,  in  the 
absence  of  express  stipulation,  because  we  call  on  you  in  respect  of 
your  husband  having  been  a  partner,  and  having  become  a  partner  in 
express  terms,  similar  to  those  the  law  would  imply — namely,  to 
contribute  in  due  proportion  to  the  losses  of  the  firm.  But  your 
husband  has  gone  further,  and  has  expressly  covenanted  that  his 
executors  should  remain  liable  while  the  shares  continued  part  of  his 
estate."  It  appears  to  me,  therefore,  that  the  14th  and  103d  sections 
do  place  the  party  in  that  situation,  though  clearly  it  may  be  said,  not 
as  a  member,  by  reason  of  her  not  having  performed  the  requisites 
stipulated  by  the  deed  in  order  to  constitute  a  member.  The  con* 
sequence  is,  that  the  shares  remained  part  of  the  estate,  and  were 
so  treated,  and  while  so  remaining,  the  husband  covenanted  tiiat 
the  executor  should  perform  all  the  covenants  in  respect  of  tiiose 
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diaies  to  wUdi  he  was  liable ;  and  be  haviAg  heea  a  member  from 
bBt  to  laati  theie  was  no  period  during  which  any  loss  would  be  sua* 
tailed  to  which  he  would  not  have  been  bound  to  contribute.  It  has 
been  contended^  first,  that  the  103d  seotton  had  not  the  effect  of 
blading  her,  because  she  never  was  a  member,  and  oould  not  be  a 
member.  I  cannot  exactly  follow  the  course  of  ailment  on  that 
point,  beoause  the  covenant  was  intended  distinctly  to  apply  to  the 
case  where  clearly  the  person  was  not  a  member,  to  wit,  an  executor- 
It  appears  to  me,  therefore,  that  supposing  there  were  nothing  in. the 
case  but  the  14th  and  103d  sections  wluch  applied  to  it,  thb  lady 
would  be  liable  to  be  placed  on  that  list  as  a  contributory  in  her 
repeesentative  character,  unless  she  shall  have  done  some  acts  which| 
when  duly  considered,  shall  be  deemed  to  have  the  effect,  as  between 
ber  and  her  copartners,  of  constituting  her  a  member  in  her  own 
right.  She  may  have  done  that;  but,  in  the  absence  of  any  sati»> 
factory  evidence  that  she  has  done  that,  there  it  remains.  The 
shares  were  vested  in  her  in  her  representative  character,  and  thai 
covenant  applies. 

Now,  with  respect  to  all  the  decisions,  as  to  how  far  the  provisions 
of  the  deed  may  be  dispensed  with  by  the  conduct  of  the  directors 
and  an  individual  shareholder,  and  yet  render  the  party  liable  as  a 
member,  and  so  the  owner  of  shares,  that  may  be  matter  of  some 
doubt  I  know  that  a  very  recent  case  has  been  decided  by  the  court 
of  exchequer,  in  which  a  party  was  held  to  be  a  member  notwith* 
standing  the  requisites  of  the  deed  had  not  been  oomjJied  with.  I 
cannot  name  adl  the  parties  to  the  case,  but  I  know  that  a  Mrs. 
Bfoiris  was  the  lady  charged  in  respect  of  her  being  a  member  of 
the  company.  It  was  an  action  for  a  call,  and  she  was  charged  in 
respect  of  the  call,  although  she  had  not  become  a  member  according 
to  the  requisites  of  the  deed,  but  was  considered  to  have  done  that 
which  was  equivalent,  and  therefore  constituted  her  a  member  by 
reason  of  certain  acts  between  her  and  the  directors.  I  have  said 
before,  what  I  know  in  fact,  that  that  was  a  decision  which  the  oar* 
ties  were  not  disposed  to  acquiesce  in ;  but  a  compromise  took  place 
between  them^  and,  so  far  as  that  may  tend  to  derogate  from  that  de* 
cision,  it  does  so.  It  was,  however,  a  unanimous  judgment  of  the 
court  of  exchequer,  and  I  rather  think  Lord  Cranworth  was  a  party 
to  that  judgment ;  but  at  all  events  it  was  a  judgment,  I  know,  pn>- 
nounced  in  full  court  Therefore  it  seems  to  me,  unless  there  be  some 
other  ground  on  which  this  lady  is  exempt  from  her  liability  as  a  con- 
tributory, that,  as  the  case  now  stands,  it  appears  to  be  clear  that  the 
shares  remain  as  part  of  the  representative  estate  of  the  deceased 
testator,  the  lady's  name  never  being  introduced  as  the  owner  of  the 
shares  down  to  the  preaent  hour ;  and,  for  the  reasons  I  have  before 
mentioned,  I  think  that,  unless  that  be  altered,  she  would  be  liable  in 
her  representative  character  to  be  inserted  on  the  list  as  a  oontribu- 
tory.  Now,  tiie  order  that  has  been  made  merely  states  that  this  lady 
is  to  be  deemed  a  eontributory,  but  whether  in  her  representative 
chaiacter  or  her  own  right,  it  leaves  to  the  master,  but  settles  the 
qpiestfon  that  she  is  a  coi^xibutory.    Well,  the  master,  not  having 
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fentered  into  tbe  qnestion  of  whether  she  was  liable  tn  tbe  ooe  char* 
acter  or  the  other,  but  having  entered  into  tbe  question  generally  of 
whether  she  was  liable  iit  all,  decided  she  was  not,  but  decided  thai, 
quite  independently  of  the  particular  facts  of  tbe  case,  with  the  excep* 
tion  of  one,  namely,  that  the  husband  died  within  three  years  before 
the  claim  was  made.  Having  decided  it  only  with  reference  to  that 
fact,  it  would  not,  of  course,  have  been  correct  for  the  vice  chancellor 
to  have  gone  into  that  question  which  the  master  had  not  gone  into^ 
and  to  have  assumed  the  original  jurisdiction  of  deciding  precisely  in 
what  character  the  lady  was  UaUe,  that  being  matter  of  dilute  which 
the  parties  had  not  been  heard  upon  bWore  the  master,  and  on 
which  the  master  could  not  be  supposed  to  have  formed  an  opinion. 
The  vice  chancellor  says,  ^  The  master  has  decided  that  this  lady  is 
not  liable  to  contribute  by  force  of  the  banking  statute.  I  am  of 
opinion  that  that  did  not  amount  to  a  discharge ;  and  on  the  facts 
before  me,  that  she  was  executrix,  and  held  shares  in  that  character, 
that  would  make  her  liable,  unless  she  had  changed  her  character,  and 
had  become  the  owner  of  the  shares  in  her  own  right ;  as  to  which  I 
liave  not  had  an  opportunity  of  forming  a  judgment.  I  am  satisfied 
the  master's  decision',  to  the  whol^  extent  it  went,  was  wrong.  I  say 
the  statute  did  not  discharge  her;  therefore  the  master  must  ascertain 
in  which  of  those  rights  she  was  liable."  It  seems  to  me  that  that 
explains  and  shows  that  the  order,  in  its  alternative  form,  is  perfectly 
correct  What  is  the  ground,  independentiy  of  the  deed  itself,  which 
I  have  dealt  with,  on  which  it  is  said  the  party  is  discharged  ?  Why, 
it  appears  to  be  the  banking  statute.  There  is  great  difficulty  in 
arranging  the  liabUities  of  a  fluctuating  body,  it  being  almost  impos- 
sible to  do  so,  because,  if  a  creditor  had  to  look,  when  he  was  about 
to  bring  an  action,  to  the  parties  liable  at  the  time  of  the  contract, 
they  might  be  altogether  different  parties  from  those  who  had  had  the 
benefit  of  the  con^ct  The  contract  might  be  to  supply  goods  at 
various  times,  which  goods  might  have  to  be  supplied  ev^ry  six 
months,  and  the  whole  body  of  partners  might  have  changed  before 
the  goods  were  supplied;  th^nelore  those  who  bad  the  profit  of  the 
contract  would  be  different  from  those  who  formed  the  contract ;  or, 
again,  those  who  had  the  profit  of  the  contract  might  go  out,  and  the 
members  of  the  company  at  the  time  when  the  action  was  brought 
'  might  be  totally  different  There  being  that  difficulty,  although  it 
was  intended  by  the  statute  to  permit  banking  companies  to  be  estab- 
lished, yet  it  was  not  intended  that  the  creditors  and  others  who  might 
deal  with  them  should  be  ptit  to  trouble  to  find  out  who  werp  to  be 
their  paymasters.  Therefore,  to  get  rid  of  a  good  deal  of  trouble  and 
difficulty,  the  act  enacts  an  arbilareiry  rule  of  liability,  and  says,  those 
shall  be  liable  to  the  creditors  of  the  concern  who  were  members  at 
the  time  of  the  contract,  or  at  the  time  the  goods  were  sold,  or  at 
the  time  tbe  judgment  was  recovered,  although  they  had  nothing  to 
'  do  with  the  contract  or  the  goods.  It  is  an  entirely  arbitrary  rule, 
framed,  I  apprehend,  with  a  totallv  different  intent  to  that  of  regulat- 
ing the  rights  as  between  the  shareholders  themselves.  It  had  in 
view  one  object  only,  and  that  was,  to  facilitate  the  remedy  of  ored- 
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itors.  But  at  the  same  time,  as  it  might  make  pexsons  liable  under 
the  statute  for  debts  to  which  thfey  would  not  be  liable  in  the  ordinary 
principles  of  law,  and  which  might  fix  on  them  debts  ibr  which  they 
have  received  no  benefit-^  as,  for  instance,  if  a  man  held  shares  when 
a  contract  was  made,  and  afterwards  sold  them,  and  those  who  came 
after  him  had  the  benefit  of  the  contract,  and  three  years  pass,  and 
afterwards  (those  who  had  been  trusted  for  so  long  a  time  never  having 
paid)  an  action  is  brought  against  them  —why,  it  is  true,  that  he  is 
liable  under  the  contract,  because  he  made  the  contract,  but  he  would 
not  be  liable,  because  he  was  not  a  partner  at  the  time  of  the  judgment : 
now,  under  such  circumstances,  the  statute  says,  we  will  not  .leave 
these  persons  in  total  uncertainty  whether  they  were  ever  discharged 
or  not  As  I  before  said,  the  legislature  would  not  leave  every  man 
in  the  wretched  state,  when  he  died,  of  not  knowing  for  how  many 
years  his  estate  might  be  liable  to  the  debts  of  a  joint  stock  company, 
but  they  say,  all  proceedings  against  him  at  the  suit  of  creditors  must 
be  brought  within  three  years,  or  else  those  who  succeed  him  will  be 
liable,  and  his  estate  will  be  discharged.  They  appear  to  me  to  have 
been  dealing  in  that  case  with  creditors,  and  creditors  only*  Creditors 
would  stand  in  a  different  situation ;  creditors  would  know  when  the 
debts  became  due,  but  a  joint-stock  company  cannot  tell  when  the 
loss  arises.  There  were  a  number  of  debts  owing,  probably  contin- 
uing to  be  owing  for  a  considerable  time,  and  then,  by  reason  of  some 
circumstance  or  other,  a  loss  arises  to  the  company,  not  in  transac- 
tions which  have  commenced  %ithin  a  recent  period,  but  in  transac- 
tions that  have  commenced  long  ago,  in  a  gmdual  course  of  opera- 
tion and  dealing,  and  at  last^  unexpectedly,  a  great  loss  arises.  That 
will  sometimes  be  the  case.  Therefore  it  might  operate  very  injuri- 
ously and  unjustly  indeed,  to  say,  that^  as  between  the  partners  them- 
selves, tife  partnership  should  not  be  so  wound  up  as  to  ascertain 
what  is  the  state  of  loss  and  profit  only  for  three  years  after  a  mem- 
ber retires ;  or  to  say  that  those  who  go  out  in  the  mean  time  should 
not  be  liable  to  make  good  to  their  partners,  because,  as  regards  cred- 
itors, they  get  rid  of  liability :  now  you  come  to  take  an  account  be- 
tween the  partners  themselves  —  of  the  relation  in  which  you  would 
administer  their  liabilities,  independently  of  the  statute — you  shall 
not  make  the  partner  in  all  probability  liable  who  comes  in  after  the 
debt  has  been  contracted,  or  who  has  gone  out  before  the  goods  have 
been  received ;  you  will  deal  in  a  different  manner  in  adjusting  those 
liabUities,  and  the  manner  in  which  you  shall  deal  must  have  reference 
to  the  form  of  the  partnership.  It  seems  to  me,  therefore,  that  that 
section  in  the  banking  act  has  not  the  effect  of  varying  the  liability 
to  contribution  between  the  partners  themselves.  The  case  referred 
to  of  Barker  v.  Buttress  is  strictly  a  case  between  the  creditor  and  the^ 
shareholder;  and  it  is  a  decision,  I  apprehend,  unquestionable  for  its 
accuracy.  A  creditor  has  not  sued  a  shareholder  for  three  years  after 
lie  had  ceased  to  be  a  partner,  and  then,  because  the  jparty  died,  and 
his  estate  was  to  be  administered  in  equity,  he  comes  and  says,  I 
have  a  judgment  which  I  have  recovered  against  the  public  officer ; 
I  now  claim  to  be  eidmitted  as  a  creditor  in  this  administration  smt 
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against  the  deceased  shareholder.  Well,  you  have  got  yonr  jwlg* 
ment,  but  did  your  judgment  create  a  debt  at  law  ?  Because,  as  far 
as  you  are  concerned,  law  and  equity  are  the  same.  If  you  have  no 
debt  at  law,  you  have  no  debt  in  equity.  There  may  be  cases  where 
a  man  may  have  a  debt  in  equity,  though  not  at  law,  though  it  is  on  the 
surface  an  apparent  debt  for  goods  sold  and  delivered ;  but  when  a 
debt  in  equity  and  at  law  rests  precisely  on  the  same  principle,  there, 
of  course,  the  nonliability  at  law  is  followed  by  nonliability  in 
equity.  The  law  says,  you  are  not  entitled  to  issue  execution  on 
these  judgments ;  they  are  not  available,  therefore,  at  law,  and  you 
have, no  ground  to  distinguish  them  in  equity  —  you  have  nothing 
but  your  legal  rights.  The  cases  seem  to  me,  therefore,  perfectly  ood- 
sistent,  nor  do  I  recollect  that  there  is  any  other  case  which  at  all 
goes  the  length  of  controlling  my  judgment  upon  the  construction 
of  that  section  in  the  banking  statute ;  I  think  it  is  perfectly  unfet- 
tered ;  and  the  question  is.  Does  that,  of  itself,  discbarge  partnens 
as  between  each  other,  from  contribution,  when  the  deceased  partner's 
estate  is  not  called  on  to  contribute  until  three  years  after  his  death  7 
It  appears  to  me  it  does  not,  and  that  the  liability  to  contribute  must 
be  judged  of  by  other  circumstances.  Now,  the  other  ciicunistances 
are  the  two  sections  of  the  deed,  the  14th  and  103d ;  and,  in  respect 
of  those  two  sections,  the  conclusion,  in  point  of  fact,  is,  that  the  party 
bdd  shares  which  bound  him  by  covenant  to  contribute  in  prop<Mrtian 
to  the  shares  so  held ;  and  that,  by  the  103d  section,  he  bound  bis 
executors  to  perform  such  covenant  aSf  if  living,  he  would  have  been 
bound  to  perform,  and  that  is,  to  contribute  to  losses  while  the  sbsjes 
remained  in  his  executors'  hands  as  part  of  his  property.  Now,  in 
tliis  case,  it  is  dear  the  shares  were  in  the  executnx's  name  for  some 
time.  Whether  they  ever  got  out  of  her  name  in  effect  and  £eict| 
is  not  sufficiently  before  this  court  to.  enable  the  court  to  determine 
when  the  liability  in  her  representative  character  ceased,  and  when 
the  liability  in  her  own  right  commenced.  It  appears  to  me,  there- 
fore, that  the  decision  of  the  vice  chancellor  was  right,  and  that  the 
appeal  must  be  dismissed. 

Appeal  dUmissed^  wUh  cosU. 


WaRNBR    v.    WAaNEIL^ 

November  It,  ISfiO. 

^  WUt  -^  Oodica  ~  CkmsirucHon  —  Preient  hUentian  -—  lUegUimaU 
Children  deecribed  as  ^  Children'' -^  ChUdrem'^  Gift  to  lU^^ 
nude  Children. 

A  testator,  possessed  ovXj  of  personalty,  hj  the  residnarv  elaoae  of  his  wiU  beqnedhed  As 
same  to  lu  wife  for  life,  and  after  her  decease  to  hUcbudien  In  certain  1^^  Hmt- 
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log  sttbeigmntly  acquirtd  reil  otato,  ha  made  a  codicU,  by  wbich  he  left  certain  ahafM  to 
his  wife,  "  on  the  aame  tenns  aa  I  have  every  thing  ebc,  (every  thing  I  posseM  I  leave 
her:*) — 

Hdd,  that  the  words  showed  a  present  intention,  and  passed  the  real  estate. 

A  testator  be^^naathed  a  portion  of  his  estate  in  trust  for  C.  P.  W.  for  life,  and  after  his 
death,  "-  the  interest  for  the  maintenance  of  C  P.  W.*8  wife  and  education  of  his  children ; 
at  his  wife's  death,  the  principal  to  be  equally  divided  amon^  his  children  then  liTing." 
C.  P.  W.  at  the  date  of  the  codicil  was  unmarried,  bat  had  lU^timate  childraa,  of  which 
iact  it  was  assumed  the  testator  was  cognizant ;  — 

AU,  that  SQch  children  were  excluded. 

« 

Ths  testator  in  the  canse^  Kilpin  Warner,  by  his  last  will  and 
testament,  dated  the  18th  January,  1828,  after  giving  vaiioas  specific 
legacies  of  money,  fnmiture,  &c.,  to  his  wife  and  children,  gave  the 
residue  of  his  estate  as  follows:  ^  And  as  to,  for,  and  concerning 
all  the  rest,  residue,  and  remainder  of  my  moneys,  securities  for 
money,  and  all  other  my  personal  estate  and  effects,  of  what  nature, 
or  kind  soever,  of,  in,  or  to  which  I,  or  any  person  or  persons  in  trust 
for  me,  shall  be  entitled  at  the  time  of  my  decease,  I  give  and  be- 
queath the  same  unto  my  said  wife,  and  the  said  daughter  Maiv 
Ann,  and  my  said ^  George  Warner,  their  executors,  and  ad- 
ministrators, and  assigns,"  upon  certain  trusts  which  were  therein* 
after  declared,  namely,  to  convert  into  money  and  invest,  to  pav  the 
annual  produce  to  the  testator's  wife  for  life  or  during  widowhood, 
and  after  her  decease  or  marriage  to  divide  the  fund  in  certain  pro- 
portions between  the  sons  andfUauffhters  of  the  testatcNr.  At  the  time 
of  making  the  will,  the  testator  had  no  real  estate,  but  having  subse* 
qnently  acquired  real  estate,  by  the  fourth  codicil  to  his  wul,  dated 
the  10th  May,  1838,  he  provided  as  follows :  ^^  The  forty  lead  shares 
I  had  left  my  dear  wife,  Mary  Ann,  I  have  now  sold  for  2100^,  which 
I  leave  to  her  in  their  place,  on  the  same  terms  as  I  have  done  every 
thing  else,  (every  thing  I  possess  I  leave  to  her,)  to  be  divided  among 
my  children  at  her  death,  as  expressed.  (The  money  the  lead  shares 
fetched  have  lent  to  my  trade.)  Kilpin  Warner."  The  first  ques- 
tion was,  whether  under  that  codicil  the  real  estate  passed* 

W.  P.  Wood  and  W.  A.  Collins^  for  the  plaintiff,  the  heir  at  law. 

Raundell  Palmer  and  Speedj  for  the  defendants. 

Knight  Bruce,  Y.  C.  The  testator  appears  to  have  shown  an  ac- 
curate knowledge  of  the  distinction  between  the  past  and  the  present, 
between  a  reference  to  a  past  act  and  a  declaration  of  an  intention 
of  doing  a  present  thing,  for  he  says,  ^  The  forty  lead  shares  X  had  left 
my  wife,  I  have  now  sold  for  2100/.,  which  I  leave  to  her  in  their  place." 
A  knowledge  of  law  would  have  told  him  that  that  sum  would  pass 
under  the  gift  of  the  geneml  residue  of  his  personalty  contained  in  Ms 
wiUt  without  more ;  but  either  from  not  being  aware  of  the  law,  or 
from  forgetting  it,  or  for  the  sake  of  greater  caution,  (for  even  lawyers 
sometimes  use  superfluous  language,)  he  sayi^  ^<  which  I  leave  to  her 

1  Sic  in  will. 
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in  their  place,'*  thereby  indicating  a  present  act ;  aftd  he  goes  on  to 
say,  "on  the  same  terms  as  I  have  done  every  thing  else."  There  he 
correctly  refers  to  the  past,  whether  superflaousty  in  point  of  law,  cv 
whether  with  an  incorrect  knowledge  or  remembrance  of  the  law,  is 
immaterial  He  shows,  however,  that  the  distinction  of  time  in  Tefer«> 
ence  to  the  act  is  present  to  his  mind.  After  doing  that,  he  diiects  in 
a  manner  which  plainly  indicates,  and  mast,  at  all  events,  on  every 
ground,  be  assumed  to  indicate,  the  commencement  of  a  parenthesis, 
for  he  says,  "(everything  I  possess  I  leave  to  her,)**  thereby  indicating 
e  present  act,  and  in  the  same  language  as  he  had  used  in  respect  to 
the  present  act  touching  the  210WL,  which,  whether  necessary  or  bu* 
perflnous,  he  considered  it  right  to  leave  in  present  words,  tie  then 
ends  the  parenthesis,  which,  if  what  he  has  written  is  to  be  viewed 
grammatically,  must  be  considered,  perhaps,  as  rather  in  the  extreme 
of  correctness  than  otherwise,  because,  having  two  saliences,  or  two 
members  of  a  sentence,  not  necessarily  connected  together,  and  per* 
,  haps  rather  and  in  fact  disjointed,  he  proceeds  to  add  immediately  a 
thml  sentence,  or  a  member  of  a  sentence,  which  he  appropriates  to 
both ;  and  I  apprehend  the  conclusion  of  one  of  them  in  a  parenthesis 
is  correct  in  point  of  grammatical  construction  and  vrnting  when  that 
Intention  exists ;  and,  therefore,  in  point  of  correct  composition  and 
oonect  expression,  he  must  be  thought  to  have  said  tins  t  "  I  leave 
to  her  the  2100{.  on  the  same  terms  as  I  have  done  every  thing  else; 
every  thing  I  possess  I  leave  to  her.'*  Then  he  unites  the  will  m  one 
channel, — "to  be  divided  amongst  n^  children  at  her  death.*  And 
my  opinion  is,  that  this  will  is  not  incorrect  in  point  of  grammar  if  that 
construction  is  put  on  it,  which  is  opposed  to  the  heir  at  taw.  llien  * 
comes  the  literal  and  exact  meaning  of  the  words  "  every  thing  I  pos- 
sess I  leave  to  her."  These  words  are  lai^  enough  to  include  the 
real  estate,  unless  there  is  a  correcting  context  Here  there  is  no  cor- 
recting context,  and  the  probablity  is,  that  he  would  have  wished,  if  I 
may  speculate  on  the  subject,  to  include  the  real  estate.  I  therefore 
think,  that,  in  letter  and  in  spirit,  it  is  the  correct  construction  of  the 
codicil  to  say  that  the  real  estate  which  he  did  pass,  did  give  by  it,  ia 
the  same  words,  was  for  the  same  purposes  as  those  for  which  his  re- 
siduary personal  estate  was  given  by  his  will. 

After  the  case  had  been  thus  far  disposed  of,  another  point  arose. 
The  testator,  Kilpin  Warner,  by  the  first  codicil  to  his  will,  dated  the 
■27th  May,  1830,  dedared  that "  the  proportion  of  my  estate  my  son 
Christopher  Parker  Warner  is  to  have  to  be  in  trust,  (my  executors 
to  be  the  trust,)  for  him  to  receive  the  interest  only  during  his  life; 
after  his  death,  in  trust,  the  interest  of  which  for  the  maintenance  of 
his  wife  and  education  of  his  children ;  at  his  wife's  death  ttie  principal 
to  be  equally  divided  among  his  children  then  living,  as  they  attain 
the  age  of  twenty-one  years,  share  and  share  alike ;  if  only  one  child 
living,  that  to  have  the  whole.  The  proportion  of  my  estate  my  soti 
Henry  Warner  is  to  have  to  be  in  trust,  (my  executors  to  be  ttie 
trust,)  for  him  to  receive  the  interest  only  during  hb  life ;  at  his  decease 
'to  devolve  equally  among  my  children  then  living,  provided  he  has  nto 


COURTS  OF  OHANCS&Y,  t960-H.  n 

ffV  MnW  V*   fff  MVW* 

ddUiea  ioni  tii  wedlock;  in  ciuiie  any,  in  some  tnwty  to  be  eqnaftjr 
divided  among  the  whole,  shaie  and  share  alike,  as  they  attain  the 
age  of  twenty^one  yeais ;  if  only  one  child,  that  child  to  have  the 
whole«  The  snm  to  be  deducted  oat  of  the  proportion  of  my  estate 
my  aon  Simeon  Charles  Warner  is  to  have,  is  870Z,,  the  remainder 
(which  see  bond  for)  at  his  death  to  be  divided  equally  among  his 
biotheiB  and  sisters  then  living,  provided  he  has  no  children  bwn  in 
wedlock;  if  he  should,  then  in  trust,  (my  executors  to  be  trust,)  his 
proportion  to  be  divided,  share  and  share  alike,  amoi^  such  children, 
as  they  attain  the  age  of  twenty-one  years ;  if  only  one  child,  that 
child  to  have  the  whole."  The  master  had  reported  that  the  plaintifl^ 
Christopher  Parker  Warner,  had  not  had  any  issue  of  his  maniage, 
but  it  appeared  that  he  had  ill^timate  children  by  the  female  whom 
he  subsequently  married ;  and  it  was  argued  that  the  testator,  when 
he  executed  the  codicil  in  question,  was  aware  of  that  fact  The 
question  was,  whether  such  children  conk!  take  und^  the  codiciL 

Tke  AUomep  Creneralf  for  the  illegitimate  children,  submitted  that 
this  was  a  case  in  which  the  court  would  allow  extrinsic  evidence  to 
be  received.  It  was  ambiguous  what  was  meant  by  ^children." 
Christopher  Parker  Warner  was  not  mairied  at  the  time,  and  the 
testator,  who  was  his  father,  must  have  known  that  be  had  not  any 
ohikhren  bom  in  wedlock. 

The  following  cases  were  cited:  Cfodfrey  v.  JkmSj  6  Ves.  43. 
iSuK^ne  V.  Keimerfy,  1  V .  &  R  469.  Hart  v.  Durmdj  3  Anst  684. 
Wbodkauskey.Dalr3fn^y2M&tA19.  WUkbwmy.  AdamylW.A^B. 
452.    Bami  v.  Lhyd^  1  Turn.  &  B.  310. 

» 

KfiioHT  Brvce,  v.  C.  In  WUkineon  v.  Adam,  Mr.  Bell  said,  if 
that  case  were  decided  as  it  was  ultimately  decided,  he  would  bum 
bU  his  books.  It  has  often  been  considered  to  go  to  the  extreme 
verge  of  the  law.  In  this  case,  the  court  is  bound  to  look— to  take 
notioe,  so  far  as  the  means  of  knowledge  is  afforded  it,  of  aU  that  the 
testator  knew  himself^  and  the  circumstances  in  which  he  was  placed 
wheo  he  made  his  will.  But  when  that  is  done,  still  it  is  the  will 
that  is  to  be  construed.  Here  I  assume,  for  every  purpose,  that  the 
gentleman  in  question  was  living  with  a  lady  as  his  wife,  and  was 
not  married ;  that  she  bore  his  name ;  that  she  lived  as  his  wife ;  that 
she  was  recognized  and  appeared  to  the  world  as  his  wife ;  and  that 
there  were  several  children  of  this  connection,  who  in  all  respects 
were  called  and  treated  as  legitimate  children  ;  and  that  all  the  facts 
which  I  have  just  mentioned  were  known  to  the  testator.  When 
that  is  all  assumed  and  added  to  the  case,  still  the  will  is  to  be  con- 
siroed,  and  then  the  question  is,  whether,  if  the  testator  had  meant 
tiiat  legitimate  children  only  should  take,  he  could  have  expressed 
llinMelf  more  clearly  than  he  has ;  in  other  words,  whether  there  is 
eoy  vice  or  error  in  the  expression,  he  gives  the  property  to  his  son 
for  hfe;  after  his  death,  the  interest  ^^for  the  maintenance  of  bis 
wife  "—not  saying  his  present,  not  saying  what  wife,  but  his  wife,  a 
name  mther  of  the  character  than  of  the  iiidividualily,  if  I  may  use 


TO  COURTS  OF  CHANCERY,  1850-51. 

Ex  parte  Cropper,  in  re  The  St  George  Steam-packet  Companj. 

• 

Buch  a  form  of  expression  —  "  and  education  of  his  children  ;  at  his 
wife's  death,  to  be  equally  divided  among  his  children  then  living/* 
The  proper  meaning  of  these  words  is  that  of  legitimate  children, 
whether  bom  or  in  existence  when  the  codicil  was  made,  or  born  or 
in  existence  after,  who  "  shall  be  living  at  his  death ; "  and  the  evi- 
dence that  has  been  mentioned,  whether  it  excludes  the  probability,  or 
creates  a  probability,  that  he  must  have  meant  the  words  in  an  in- 
correct sense,  that  he  must  have  meant  the  words  in  a  sense  for  the 
purpose  of  expressing  which  he  has  incorrectly  used  them,  is  wholly 
excluded  by  the  words  introduced  into  another  part,  "  born  in  wed- 
lock." You  must  alter  the  will  before  you  can  arrive  at  the  con- 
clusion that  he  meant  these  children,  whom  there  is  so  great  a  proba- 
bility he  did  mean ;  but  to  include  them  would  be  not  only  to  go 
against  the  authorities  cited,  but  would  be,  in  my  judgment,  against 
aU  principle ;  it  would  be,  to  all  intents  and  purposes,  making  a  will 
for  the  testator,  not  construing  a  will  — making  a  will  which  perhaps 
he  intended  to  make,  but  did  not  make,  and  which  it  is  to  be  regret- 
ted, perhaps,  that  he  did  not  make.  These  children,  therefore,  must 
be  dismissed  from  the  bill. 


Ex  parte  Cbopper,^  m  re  Thb  St.  Oeoroe  Steam-packet 

Company.^ 

December  12, 1850. 

JqifU'Stock  Compames  Winding-up  Act^  1848  —  Expenses  ofobtaininff 
the  Benefit  of  that  Act  as  regards  a  particular  Company. 

The  deed  of  settlement  of  this  company  contained  a  clause  for  its  dissolution  in  a  particular 
manner,  in  eertain  given  events.  In  1843  the  company  was  dissolved,  and  a  committee 
was  appointed  to  wind  up  its  afiUrs.  The  tiien  existing  state  of  the  law  rendered  it  verr 
difficult  to  proceed  effectually.  The  committee,  who  had  appointed  a  solicitor,  antborixed 
him  to  incur  expenses  in  order  to  procure  the  introduction  m  a  public  act  of  parliament 
of  clauses  which  would  be  applicable  to  the  case  of  ^e  companv.  The  windmg-up  act« 
1848,  was  passed,  and  an  order  under  it  was  obtained  for  the  win^ing-np  of  the  affkirs  of 
this  companv.  The  committee  claimed  before  the  master  to  be  paid  toe  expenses  so  in- 
curred out  of  the  assets  of  the  company,  but  the  claim  was  rejected  by  him,  and,  on  appeal, 
his  decision  was  affirmed,  the  court  being  of  opinion  that  the  expenses  were  incurred  in 
employment  beyond  the  fiinctions  of  the  copimitteo  to  order. 

The  St.  George  Steam-packet  Company  was  ordered  to  be  wound 
up  (the  same  having  been  dissolved)  under  the  winding-up  aet  A 
motion  was  now  made  on  behalf  of  Edward  Cropper,  Ebeneser  Pike, 
Jonathan  Pain,  George  Braithwaite  Crewdson,  and  John  Fbtter,  that 
the  decision  of  Master  Farrer,  made  on  the  22d  November^  whereby 
he  declined  to  sanction  the  payment  out  of  the  assets  of  tlie  company 
of  the  bill  of  costs,  marked  A,  mentioned  and  referred  to  in  the  said 
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3  As  the  evidence  in  this  caee  diackMes  in  some  measurB  the  biitory  of  the  windings 
up  act,  1848,  and  as  the  original  intention  seems  to  have  been  to  meet  the  ease  of 
this  particular  company,  the  contents  of  the  affinnation  of  the  solicitor  to  the  com- 
mittee is  stated  nearly  entire. 
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loaster^B  certificate,  might  be  reversed,  and  that  the  bill  of  costs  miglit 
be  ordered  tp  be  referred  to  the  proper  officer  to  be  taxed,  as  between 
attorney  and  client ;  and  that  the  amount,  when  so  taxed,  might  be 
ordered  to  be  paid  to  the  said  Edward  Cropper  and  the  others  by  the 
oifficial  managers  of  the  company,  out  of  its  assets  in  their  bauds* 
The  bill  of  costs  in  question  was  incurred  in  the  manner  and  under 
the  circumstances  stated  in  the  affirmation  of  Thomas  Bigge,  a  so-  - 
licitor  of  the  court,  and  one  of  the  Society  of  Friends.    He  stated 
that  he  and  his  partners  were,  previously  to  the  dissolution  of  the  St 
George  Steam-packet  Company,  employed  by  the  committee  ap*'* 
pointed  by  the  general  meeting  of  the  shareholders  to  investigate  the 
concerns  of  that  company,  to  advise  them  on  the  best  mode  of  dis- 
solving the  company  and  winding  up  the  affairs,  and  of  making  pro** 
Tision  for  the  payment  of  the  large  debtsf  aiid  liabilities  due  by  the 
company  to  its  creditors.     The  company  was  dissolved  on  the  14th 
September,  1843,  under  the  powers  contained  for  that  purpose  in  the  • 
73d  clause  of  the  deed  of  settlement,  by  the  votes  of  the  shareholders 
present  in  person  and  voting  at  two  successive  meetings  of  the  pro* 
prietors  duly  convened  according  to  the  requirements  of  such  clause, 
the  first  of  such  meetings  being  held  on  the  1st  August,  1843,  and 
the  second  on  the  14th  September,  1843 ;  and  at  such  last-mentioned 
meeting  Abraham  Wood,  Ebenezer  Pike,  and  Jonathan  Pain,  being 
three  of  the  directors,  and   Edvmrd  Cropper,  Greorge   Braitliwaite 
Crewdson,  and  John  Potter,  three  of  the  shareholders  of  the  said 
company,  were  appointed  a  committee  for  effectuating  the  dissolution 
and  winding  up  the  affairs  aad  concerns  of  the  said  company ;  and 
the  said  committee,  immediately  after  its  appointment,  appointed  Mr. 
Rigge  and  his  pcurtners  to  act  as  their  solicitors.     Previoas  to  the 
dissolution,  the  directors  had  issued  circulars  to  the  several  share- 
holders, requesting  a  contribution  of  50/.  per  share,  towards  paying 
off  the  liabilities  of  the  company ;  and  at  the  time  of  the  dissolution, 
about  the  sum  of  70,000/.  had  been  received  on  account  of  such  con- 
tribution.    At  the  time  of  the  dissolution,  the  company  were  indebted 
to  various  persons  in  the  sum  of  about  162,000/.,  and  had  assets  es« 
timated  to  produce  91,000/.,  leaving  an  estimated  deficiency  of  about 
71,000/.     The  company  consisted  at  the  time  of  about  three  hundred 
and  fifty  shareholders ;  and  the  committee,  after  a  careful  examination 
of  the  accounts,  and  consideration  of  the  means  of  the  different  share- 
holders, were  of  opinion  that  it  would  require  the  sum  of  50/.  per 
share  from  those  who  were  able  to  pay,  but  had  not  already  paid,  the 
contribution  of  SOL  per  share,  and  the  further  sum  of  60/.  per  share 
from  all  those  shareholders  who  were  able  to  pay  the  same,  to  enable 
them  to'  discharge  the  debts  and  liabilities  of  the  company.     The 
committee  caused  a  full  statement  of  the  accounts  to  be  printed,  and 
Gucolated  amongst  the  shareholders,  accompanied  by  a  report,  signed 
by  the  secretary,  setting  forth  their  opinion  as  to  the  state  ot  the 
company,  and  requiring  the  immediate  payment  of  those  sums  of 
money.     The  sum  of  100/.  per  share,  being  the  total  amount  author- 
ised to  be  raised  by  the  d^sd  of  settlement  from  each  shareholder, 
having  been  fully  paid  by  the  shareholders,  the  committee  had  no 
vol*,  iu  7 
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power  under  the  deed,  by  action  or  otherwise,  to  enlbroe  pa3Fnie]]t  oC 
the  sums  required  for  the  purpose  aforesaid.  Previous  to  the  dbsoln- 
tion  of  the  oompany,  Mr.  J.  C.  Binger,  at  the  request  of  the  directors 
and  committee  of  investigation,  visited  Ireland  for  the  purpose  of 
waiting  on  the  various  shareholders  who  had  not  paid  the  50/.  con* 
tribution,  and  pressing  upon  them  the  absolute  necessity  for  such 
payment;  and  during  such  visit  Mr.  Rigge  was  informed  and  be* 
fieved,  that  J.  C.  Binger  personally  visited  the  greater  number  of  the 
shareholders  living  there,  but  the  amount  which  he  was  enabled  to 
induce  them  to  pay  was  small.  After  the  dissolution,  Mr.  James 
Powell,  the  secretary  appointed  by  the  winding-up  committee,  at  their 
request  went  over  to  Ireland  for  the  same  object,  and  Mr.  Rigge  had 
been  informed  and  believed,  that  during  his  visit  there  he  saw  the 
greater  number  of  the  shareholders  who  were  in  anrear,  and  urged 
upon  them  the  necessity  of  making  the  payments,  but  he  was  only 
enabled  to  induce  them  to  pay  a  very  small  amount  The  committee 
having  no  direct  means  of  obtaining  pavment  of  these  sums,  Mr. 
Rigge,  with  their  sanction,  induced  several  creditors  to  issue  writs  of 
icL  fa,^  on  judgments  obtained  against  the  company,  against  several 
shareholders  who  had  not  paid.  The  holders  ot  such  judgmafits  re- 
fused to  issue  the  writs  and  take  proceedings  against  the  share* 
holdera,  unless  they  were  indemnified  from  costs.  Such  indemnity 
was  given,  and  several  actions  were  brought  and  tried,  but  it  was 
found  that  the  expense  of  proceeding  in  this  manner  would  preclude 
any  beneficial  result  arising  to  the  company ;  and  on  this,  and  also 
on  the  ground  of  the  committee  having  been  advised  that  such  pro* 
oeedings  were  illegal,  the  proceedings  to  enforce  payment  by  writs  of 
»cL  fcL  were  therefore  abandoned.  The  only  mode  left  for  the 
winding  up  of  the  afiairs  of  the  company,  and  enforcing  an  equitable 
pavment  towards  the  losses  of  the  company  by  the  different  shares 
holders,  in  the  then  state  of  the  company,  was,  as  Mr.  Rigge  was 
advised,  and  so  informed  the  committee,  by  bill,  but  that  from  the 
.  great  number  of  shareholders,  residing  in  different  parts  of  England 
and  Ireland,  and  the  intricacy  of  the  accounts,  the  attempt  to  wind 
up  the  affairs  of  the  company  by  a  bill  in  chancery  would,  after 
incurring  very  large  expen8e..be  useless  for  tlmt  purpose. 

In  the  session  of  Parliament,  held  in  the  year  1844,  the  govern* 
ment  introduced  a  bill  for  winding  up  joint-stock  companies  unable 
to  meet  their  pecuniary  engagements,  7  &  8  Vict  c.  Ill ;  but  such 
bill,  in  the  form  in  which  it  was  introduced,  only  applied  to  compa* 
nies  then  carrying  on  business,  and  not  to  such  as  had  been  dissolved, 
and  the  remedies  proposed  for  winding  up  were  altogether  inap]di* 
cable  to  a  company  in  the  position  of  the  St  George  Steam^packet 
Ck>mpany,  inasmuch  as  the  bill  only  professed  to  deal  with  the 
existing  assets  of  the  company,  and  contained  no  provisions  whatever 
^r  entordng  payment  from  the  shareholders  in  cases  where  the 
^issets  should  prove  insufficient  for  discharging  the  debts  and  losses 
of  the  company.  Mr.  Rigge,  by  the  direction  and  with  the  knowl^ 
edge  of  the  members  of  the  committee,  accordingly  went  up  to  Lon* 
don  at  various  times  during  the  session,  for  the  purpose  of  procuring 
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aach  alterations  in  the  bill  as  would  be  applicable  to  the  St  George 
Steannpacket  Company,  and  enable  them  to  wind  np  its  afKdrs. 
After  various  interviews  with  the  board  of  trade,  who  had  chaise  of 
the  bill,  and  through  the  influence  of  different  members  of  Parliament 
whom  Mr.  Rigge  and  his  agent,  Mr.  Field,  interested  in  the  matter, 
various  clauses  were  introduced  into  the  bill,  extending  its  provisions 
to  companies  which  had  been  dissolved  previous  to  its  passing,  pro- 
viding for  enforcing  the  ratable  payment  by  shareholders  towards 
the  losses  of  the  companies  where  the  assets  should  prove  insufficient 
for  the  discharge  of  their  liabilities,  and  for  rendering  shareholders 
resident  in  Ireland  and  Scotland  subject  to  the  provisions  of  the  biUi 
At  a  meeting  of  the  committee,  held  upon  Mr.  Rigge's  return  froth 
London,  he  reported  to  the  members  of  the  committee  then  present 
the  various  steps  he  had  taken  for  carrying  out  the  purposes  afc^re^ 
said,  when  such  steps  were  fully  approved  of  by  the  committee,  and 
Mr.  Bigge  was  then  instructed  to  use  his  best  exertions  to  procure 
the  making  of  the  orders  in  chancery  requisite  for  carrying  out  the 
provisions  of  *the  act  Mr.  Rigge  accordingly,  several  times  during 
the  year  1845,  visited  London,  for  the  purpose  of  having  interviews 
with  Lord  Langdale  and  the  board  of  trade,  and  other  parties,  and 
in  endeavoring  to  procure  the  making  of  the  requisite  ordeiB ;  but 
was  at  length  informed  by  the  board  of  trade,  that,  after  an  inter- 
view with  the  lord  chancellor,  they  did  not  think  that  such  orders 
were  ti)en*at  ]M:esent  required ;  but  Mr.  Rigge  and  Mr.  Field,  for  the 
purpose  of  carrying  out  the  provisions  of  the  said  act,  had  prepared 
the  heads  of  such  orders  as  appeared  to  them  requisite  for  the  pur- 
pose, and  the  board  of  trade,  after  many  interviews,  agreed  to  bring 
in  a  bill  for  carrying  out  the  intention  of  the  former  act  through  the 
medium  of  the  court  of  chancery.  The  government,  in  the  session 
of  1845,  introduced  a  bill  for  extending  the  provisions  of  the  former 
act  to  Ireland ;  and  as  Mr.  Rigge  had  been  advised  by  counsel,  that 
considerable  doubt  existed  as  to  whether  the  St  Greorge  Steam-packet 
Company  could  be  wound  up  under  that  act,  inasmuch  as  the  com- 
pany was  established  in  Ireland,  and  was  otherwise  treated  as  an 
Irish  company,  by  the  deed  of  settlement  having  been  registered  in 
the  court  of  chfluioery  there,  and  all  the  vessels  of  the  company 
having  been  registered  at  the  custom  house  in  Dublin,  Mr.  Rigge 
applied  for,  and  after  considerable  difficulty  obtained,  the  insertion 
of  a  clause  enabling  the  company  to  be  wound  up  in  Englanc?. 
During  the  sessions  of  1846  and  1847,  Mr.  Rigge  visited  London 
many  times,  for  the  purpose  of  pressing  forward  the  preparation  of 
the  said  bill,  and  having  interviews  with  Mr.  Bellenden  Ker,  v.  uO 
was  the  counsel  consulted  by  the  board  of  trade  in  the  matter  on  the 
details  thereof;  and  though  the  government  from  time  to  time 
promised  in  the  House  of  Commons  that  the  measure  should  be 
introduced,  yet,  from  the  repeated  delays  that  took  place,  it  was  not 
introduced  until  the  latter  end  of  the  session  of  1847.  Mr.  Rigge 
from  time  to  time,  at  the  meetings  of  the  winding-up  committee, 
icpMted  fully  to  them  the  various  steps  which  were  taken  to  obtain 
the  passing  of  the  said  measure,  which  were  adopted  and  approved ; 
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and  Mr.  RiRge,  from  time  to  time,  daring  the  intervals  between  the 
meetings  of  the  committee,  corresponded  with  all  the  different  mem- 
bers of  the  committee  except  Mr.  Ebenezer  Pike,  and  informed  them 
of  his  proceedings,  and  from  time  to  time  received  from  all  of 
them,  except  the  said  Ebenezer  Rke,  most  urgent  requests  to  press 
/  on  the  measure ;  and  Mr.  Rigge  was  satisfied  that  the  measure  conld 

not  have  been  prepared  and  passed  i^dthout  his  constant  and  personal 
attendance  in  London. 

The  clause  of  the  deed  of  settlement  of  the  company  under  which 
it  was  dissolved,  and  under  the  powers  of  which  the  committee 
acted  in  winding  up  its  affairs,  was  the  72d,  and  was  in  the  fol- 
lowing words  :  "  That  an  absolute  and  entire  cUssolution  of  the  com- 
pany and  determination  of  this  partnership  may  lawfully  take  place 
on  uie  terms  hereinafter  expressed,  and  on  no  other  terms ;  that  is  to 
nay,  by  and  with  the  consent  and  approbation  of  two  thirds  at  least 
in  number  and  in  value  of  the  votes  of  the  shareholders  present  in 
person  and  voting  at  each  of  two  successive  meetings  of  ttie  pro- 
prietors, and  each  meeting  to  be,  for  that  purpose  exclusively,  respec- 
tively convened  by  the  directors,  by  one  calendar  month's  notice  at 
least,  (to  be  signed  by  the  clerk  for  the  time  being,)  by  advertisement 
in  a  Liverpool  and  Dublin  newspaper;  and  that  proper  measures 
for  effectuating  such  dissolution  shsJl  be  taken  by  a  committee,  to 
be  composed  of  three  of  the  directors  for  the  time  being  of  the  com- 
pany, and  by  an  equal  number  of  persons  to  be  elected  by  the  ma- 
jority of  votes  of  the  shareholders  present  and  voting  at  the  latter  of 
such  meetings ;  and  that  after  such  dissolution  the  affairs  and  con- 
cerns of  the  company  shall,  with  all  convenient  speed,  be  wound  up, 
and  the  .debts  and  liabilities  of  and  claims  on  the  company  shall  be 
satisfied,  discharged,  or  otherwise  sufficiently  provided  for;  and  all 
the  vessels,  boats,  engines,  and  other  property  and  effects,  securities 
or  assets,  guaranties,  and  other  funds,  and  interest  and  benefit  of 
existing  engagements,  shall  be  converted ;  and  for  that  purpose  aU 
outstanding  debts  owing  to,  and  the  benefit  of  engagements  belongs 
ing  to,  the  company,  may  be  sold  for  money,  and  the  balance,  if  any, 
of  the  assets  and  property  of  the  company  shall  be  divided  among 
the  persons  who  shall  be  the  respective  shareholders  at  the  period  of 
dissolution,  and  their  respective  executors  and  administrators,  rata- 
bly and  in  proportion  to  the  amount  of  their  respective  shares  at 
that  time.  Any  of  the  shareholders,  not  being  a  director,  may  be- 
come purchasers  of  any  of  the  assets  of  the  company  which  shall  be 
sold ;  and  the  majority  of  votes,  according  to  the  rules  of  voting 
hereinbefore  contained,  present  and  voting  at  any  such  special  meet- 
ing to  be  convened  for  the  purpose,  may  declare  the  accounts  of  the 
company  finally  closed,  and  the  assets  of  the  company  fully  ad- 
ministered, or  with  such  exceptions  as  they  may  think  fit  to  declare : 
and  the  directors,  trustees,  and  all  other  parties  to  be  relieved  and 
discharged,  with  or  without  such  exceptions,  from  all  suits,  claims, 
and  demands  under  and  by  virtue  or  in  consequence  of  these  presents, 
and  they  shall  be  released  and  discharged  according  to  such  resolu- 
tion, and  in  the  forms  and  under  the  modifications  thereof."     The  bill 
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of  costs  for  the  Journeys  and  professional  advice  in  the  course  of  the 
proceedings  before  mentioned,  amounted  to  2197/.,  and  for  this 
amount  the  present  applicants  claimed  to  be  creditors  against  the 
assets  of  the  company,  but  the  master  had  rejected  the  claim,  and  the 
present  motion  was  by  way  of  appeal  from  that  decision. 

RoU  and  Selwyn  argued,  in  support  of  the  motion,  that  the  ex- 
penses had  been  properly  incurred.  An  act  of  Parliament  was  neces- 
sary to  enable  the  committee  effectually  to  wind  up  the  affairs  of  the 
company,  in  pursuance  of  the  powers  entrusted  to  them.  Whether 
that  act  was  obtained  as  a  private  act,  or  as  a  public  act,  did  not 
render  the  claim  of  the  committee  less  valid.  What  was  done  was, 
under  the  circumstances,  the  best  that  could  be  done,  and  the  ex- 
penses ought  to  be  allowed.  The  master's  decision  ought  to  be 
leversed. 

Bacon  and  X  V.  Priory  for  the  official  managers,  were  not  called  on. 

Knight  Bruce,  V.  C.  It  is  very  possible  that  a  bill  of  equal 
anij^int  might  have  been  incurred  by  the  committee,  which  the  commit- 
tee would  have  a  right  to  charge  to  the  company.  That  they  have 
abstained  from  doing  so  cannot,  however,  I  think,  enlarge  the  powers 
of  the  committee  so  far  as  to  entitle  them  to  throw  this  amount, 
whether  of  a  substituted  bill  or  not,  on  the  company  at  large.  My 
opinion  is,  that  the  employment,  in  the  course  of  which  this  bill  was 
incurred,  was  an  employment  beyond  the  functions  and  powers  of 
the  committee.  I  suppose  the  committee  must  pay  their  solicitors ; 
that  they  will  settle  among  themselves.  All  I  have  to  say  is,  that, 
whether  the  committee  are  liable  for  such  a  bill  or  not,  I  am  of 
opinion  that  no  case  is  shown  for  making  the  company  liable.  I  re- 
fuse the  motion,  with  costs. 


Capper's  Case.^ 
December  19,  1S50,  and  Januaiy  11,  1851. 

Contributory  —  Deposits 

A  penoD  ^o  af^reee  to  take  ifaaras  in  a  projected  company,  which  becomes  abortire,  and 
to  pay  a  preliminary  deposit  on  them,  is  not  thereby  rendered  a  contributory  even  with 
respect  to  the  deposit. 

The  cue  oiAskptid  t.  Setambe,  19  Law  J.  Rep.  (k.  8.)  Exch.  8S,  approved. 

This  was  a  petition  by  Mr.  Capper,  praying  that  the  decision  ol 
Alaster  Brougham,  placing  the  name  of  Mr.  Capper  on  the  list  of 
contributories  to   the    Direct   Birmingham,   Oxford,   Reading,   and 
Brighton  Bailway  Company,  might  be  reversed,  and  his  name  ex- 

»^"^»^^^^— ^."^.ii^-^M^— ^»-^^-^^— ^^^»»^i— ^— ^— ^-i».  -^^— ~^^-»»^— ^■^i^.^^p^i^^^i^^a^^— ^■^^■^i^p^J^*^^™"^^*^^— ^.^■^■~— 

1  15  Jnr.  145. 


78  COURTS  OF  CHANCERY,  1880-51. 


Ga^iei't  Cafe. 


panged  therefrom.  The  docaments  porodaeed  by  way  of  eyidence 
were  a  prospectus  of  the  company  and  two  letters.  The  piospectas 
was  to  the  following  effect ;  ^  Direct  Birminfi^am,  Oxford,  Reading, 
and  Brighton  Railway ;  registered  provisiondly,  pursuant  to  the  7  & 
8  Vict  c.  110;  capital,  3,000,000/."  It  set  forth  the  names  and  ad- 
dresses of  the  members  of  the  provisional  committee  (not  including 
therein  the  name  of  Mr,  Capper)  and  of  the  bankers,  and  stated  that 
the  solicitors  to  the  sedd  company  were  Messrs.  Parkes,  Smith,  k  CkVf 
and  the  secretary,  J.  B.  Rayner,  Esq.,  and  stated  the  objects  of  the 
company,  and,  amongst  other  things,  that  the  railway,  commencing 
at  Birmingham,  at  a  point  contiguous  to  the  railway  nrom  the  north, 
would  proceed  through  or  near  several  places  to  Shoreham  and 
Brighton ;  and  the  said  prospectus  proceeded  to  point  out  the  proba* 
ble  advantages  of  the  railway,  and  directed  that  application  for  pro- 
spectuses and  shares  might  be  made  at  the  offices  of  the  companv> 
4iS  Morgate  Street,  to  the  solicitors,  and  several  other  persons  therem 
named.     The  following  were  the  letters :  -^ 

"  Form  of  application  for  shares. 

"  To  the  Provisional  Committee  of  the  Direct  Birmingham,  Oxford, 

Reading,  and  Brighton  Railway.  \^ 

•*  Grentlemen,  —  I  request,  that  you  will  allot  me  fifty  shares,  of  25L 
each,  in  the  Direct  Birmingham,  Oxford,  Reading,  and  Brighton  Rail- 
way; and  I  do  hereby  undertake  to  accept  the  same,  or  any  less 
number  you  may  allot  me,  to  pay  the  deposit  of  2L  12s.  6d,  per  share 
tbereon,  and  to  sign  the  parliamentary  contract  and  subscribers' 
agreement  when  required.    Dated  this  19th  day  of  September,  1845. 

^  Thomas  Capper, 

"  17  Salisbury  Street,  Strand,  coal  merchant 

To  this  no  answer  was  returned  till  the  18th  October  following, 
when  this  letter  of  allotment  was  sent,  signed  by  the  secretary,  A&. 
Rayner:  — 

^  Sir,-—  The  committee  of  management  have  allotted  to  you  thirty 
shares  in  this  undertaking,  and  I  am  directed  to  request  you  will  pay 
the  deposit  of  2L  12s.  6(L  per  share,  amounting  to  78^  15^.,  into  one 
of  the  under-mentioned  banks,  on  or  before  Imday,  the  24th  day  of 
October,  1845,  or  this  allotment  will  be  null  ana  void.  [Here  fol- 
lowed a  list  of  bankers.]  This  letter,  with  the  banker's  receipt  ap- 
peiided  thereto,  will  be  exchanged  for  scrip  upon  your  presenting  it 
at  the  offices  of  the  company,  and  executing  the  parliamentary  con- 
tract and  subscribers'  agreement,  which  will  lie  at  the  above  offices 
on  or  about  the  27th  October,  and  due  notice  will  be  given  when  the 
deeds  will  be  sent  into  the  country  .'I 

Mr.  Capper  did  not  appear  to  have  proceeded  further  in  ibe  matter, 
and  the  company,  having  been  abortive,  was  wound  up  under  the 
winding-up  act.  Mr.  Capper's  name  having  been  plac^  on  the  list 
of  contributories,  he  applied  to  the  vice  chancell<Mr  of  England  to 
have  it  expungecL 
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The  case  came  on  before  Knight  Brace,  V.  C^  who  heard  aod 
decided  it  on  the  8th  Angast,  1850.  It  is  reported  in  the  14  Jur. 
1128.  On  the  following  day  a  similar  case  (Kirbjf^s  Case)  was 
ai^ed,  and  his  honor  then  discovered  that  he  had  been  under  a  mis- 
apprehension, and  had  thought  that  an  interval  of  a  year  instead  of 
a  month  had  elapsed  between  the  application  for  shares  and  the  allots 
ment  of  them  ;  his  honor  thereupon,  understanding  that  the  appeal  to 
the  House  of  Lords  in  Upfilts  Case^  14  Jur.  843;  I'Eng.  Kap.  13, 
was  then  pending,  directed  the  order  in  Copperas  Case  to  be  stopped. 
The  case  now  came  on  before  Lord  Cranworth. 

RoU  and  Daniel^  in  support  of  the  application. 

Beik^U  and  Roxburgh  opposed,  and  cited  UpfiWs  CasCy  14  Jur« 
843;  1  Eng.  Sep.  13.  Their  arguments  are  alluded  to  in  the 
judgment 

Lord  Cranworth,  V.  C.  In  this  case,  the  master  having  placed 
the  name  of  Mr.  Capper  on  the  list  of  contributories,  a  motion  was 
made  a  few  days  before  the  vacation  to  remove  the  name  from  the 
list  I  was  disposed  at  once  to  make  an  order  in  conformity  with 
ttie  motion ;  but  it  was  strongly  urged  on  me  by  Mr.  Bethell  and  Mr. 
Roxburgh,  that  this  case  was  distinguishable  from  all  or  most  of  the 
others  which  have  been  decided,  because  here  Mr.  Capper  has  bound 
himself  to  take  shares  under  circumstances  which  led  necessarily  to 
the  conclusion  that  he  had  agreed  to  permit  a  part,  at  least,  of  the 
deposit  which  he  had  bound  himself  to  pay  to  be  applied  towards  the 
discharge  of  the  preliminary  expenses  of  forming  this  company ;  and 
so  that  to  some  extent  at  least,  he  had  become  liable  to  contribute  to 
those  expenses;  for  in  this  case,  as  in  a  large  proportion  of  those 
in  which  winding-up  orders  have  been  made,  the  anairs  really  to  be 
wound  up  and  the  liabilities  to  be  cleared  are  those,  not  of  anv  exist- 
ing company,  but  of  parties  who  have  endeavored  unsuccessfully  to 
form  one.  Though  I  did  not  feel  that  there  was  much  force  in  the 
argument  addressed  to  me,  yet  I  wished  to  look  into  some  of  the  au« 
thorities  to  which  I  was  referred  before  I  decided  the  case.  I  have 
now  had  an  opportunity  of  doing  so,  and  I  have  come  to  the  clear 
conviction  that  Mr.  Capper's  name  has  been  improperly  placed  on 
the  list,  and  so  that  it  ought  to  be  removed. 

These  questions,  as  I  have  more  than  once  remarked,  are  almost 
always  questions  of  fact,  and  not  of  law.  The  law  on  the  subject  is 
now  very  well  understood.  Persons  engaged  in  forming  a  railway 
are  neither  a  corporation  nor  a  trading  partnership ;  they  are  merely 
a  number  of  persons  endeavoring  to  accomplish  a  particular  object—- 
that  is  to  say,  the  establishment  of  a  company,  first  for  forming,  and 
afterwards  for  working,  a  railway.  If  they  incur  expense  in  endeavor- 
ing to  effect  their  object,  and  seek  to  render  any  one  liable  to  any  part 
of  that  expense,  the  question  always  is,  whether  that  person  whom 
they  seek  to  charge  (tid  or  did  not  authorize  them  to  incur  that  ex« 
pense  on  his  account     Now  this  is  a  mere  question  of  fact    If  there 
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had  been  no  winding-up  act,  it  would  have  been  tried  bv  an  action 
at  law ;  and  in  deciding  whether  any  particular  name  ought  or  ought 
not  to  be  placed  on  the  list  of  contributories,  what  the  court  has  to 
decide  is,  what  ought  to  have  been  the  result  if  such  an  action  had 
been  brought  Now,  applying  these  principles  to  the  present  case, 
let  us  see  what  are  the  facts  on  which  the  master  has  placed  Mr. 
Capper's  name  on  the  list  of  contributories.  The  evidence  before  him 
was,  first,  a  printed  prospectus  of  the  projected  company ;  secondly^ 
a  letter  from  Mr.  Capper  to  the  provisional  committee,  dated  the  19th 
September,  1845,  applying  for  shares,  and  agreeing  to  pay  on  what 
should  be  aUotted  to  him  a  deposit  of  2/.  \2s.  6d,  per  share,  and  to 
sign  the  subscribers  agreement  and  parliamentary  contract;  thirdly, 
the  form  of  a  letter  of  allotment  of  shares  in  the  company,  showing 
the  allotment  of  thirty  shares  to  him.  Now  I  am  of  opinion,  that  ii, 
after  the  abandonment  of  the  project,  an  action  had  been  broufi:ht  hj 
the  promoters  against  Mr.  Capper  on  this  evidence,  the  judge  wonli 
have  been  bound  to  direct  a  nonsuit,  or  to  have  told  the  jury  there 
was  no  evidence  warranting  them  to  find  a  verdict  for  the  plaintiffs  — 
that  the  scheme  having  proved  abortive,  there  was  no  contract  to  pay 
any  money  at  all.  For  what  are  the  facts  ?  It  does  not  even  appear 
that  Mr.  Capper  ever  saw  the  prospectus ;  but  if  he  did,  it  amotints 
to  no  more  than  this,  that  he  was  thereby  made  aware  of  the  fact  of 
a  great  number  of  persons  having  formea  themselves  into  a  commit- 
tee for  establishing  the  railway  in  question,  with  a  certain  capital  and 
a  certain  number  of  shares;  that  this  project  had  been  previously 
registered  under  the  7  &  8  Vict  c.  110 ;  and  that  all  persons  agreeing 
to  take  shares  would  be  called  on  to  pay  a  deposit  of  2^  12^.  6d.  per 
share.  With  this  information  he  apphed  for  fifty  shares,  that  is  to 
say,  fifty  shares  in  the  company  to  be  formed,  and  m  respect  of  which 
he  was  apprised  lie  would  eventually  have  to  pay  25L  per  share,  if  so 
much  should  be  necessary,  and  would  at  the  outset  have  to  pay  21. 
12s.  6d.  per  share  in  part  of  the  251.  Let  it  be  assumed  that  he  en- 
gaged to  make  these  payments,  still,  before  he  had  paid  any  thing,  the 
Eromoters  with  whom  he  had  contracted  abandoned  the  project  And 
ow  is  it  made  out  that  he  even  agreed  to  pay  any  part  of  the  21. 12s. 
6d.  for  any  thing  else  than  as  part  of  the  purchase  money  for  his 
shares  in  the  concern  ?  There  is  no  evidence  whatever  leading  to  any 
such  conclusion.  The  cases  to  which  I  was  referred  are  ail  either 
clearly  distinguishable  from  that  now  before  me,  or  else  distinctly  es- 
tablish my  view  of  the  subject  Clements  v.  Toddy  17  Law  J.  Kep. 
(n.  8.)  Exch.  31 ;  1  Exch.  268,  was  an  action  by  a  party  who,  though 
he  had  not  signed  the  subscribers'  agreement  and  parliamentary  con- 
tract, had  accepted  scrip  certificates  on  an  express  agreement  that  he 
should  stand  m  the  same  situation  as  if  he  had  signed  those  docu- 
ments. It  was  admitted,  that,  if  he  had  signed  them,  he  would  have 
been  precluded  from  sustaining  the  action,  which  was  an  action  to 
recover  back  the  deposit  on  a  total  failure  of  consideration.  He  failed 
in  his  action,  because  it  was»  shown,  that,  by  the  terms  of  the  sub- 
scribers' agreement,  if  he  had  signed  it,  he  would  have  authorized  the 
application  of  his  deposit  to  the  payment  of  preliminary  expenses ; 
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and  what  the  court  directed  was,  that  he,  by  his  express  contract, 
stood  in  the  same  position  as  if  he  had  signed  the  document  That 
case  is  e\'idently  quite  beside  the  present  question.  The  next  case 
was  that  of  Jones  v.  Harrison^  17  Law  J.  Rep.  (n.  s.)  Exch.  132 ;  2 
£xcb.  52,  and  there  certainly  the  court  held,  that,  in  that  particular 
case,  the  party  who  had  paid  his  deposit  on  a  scheme  which  proved 
abortive,  could  not  recover  back  what  had  been  reasonably  applied  by 
the  directors  towards  the  preliminary  expenses  of  forming  the  com- 
pany. But  this  decision  furnishes  no  authority  for  the  general  prop- 
osition contended  for  in  this  case,  because  the  court  there  proceeded 
entirely  on  the  special  nature  of  the  contract  there,  which  expressly 
stipulated  that  the  directors  should  be  at  liberty  to  apply  the  deposits 
in  discharge  of  any  liabilities  incurred  by  them  under  the  general 
powers  vested  in  them  for  the  prosecution  of  the  undertaking ;  and 
the  court  held,  that  by  the  words  "  the  general  powers  vested  in  them  " 
were  meant  the  powers  which  they  were  then  exercising  in  causing 
surveys  to  be  made,  and  the  like ;  so  that,  taking  that  to  be  (as  I 
have  no  doubt  it  was)  the  true  construction  of  the  letter  of  allotment, 
the  plaintiff  had  clearly  precluded  himself  from  recovering  back  his 
money.  The  next  case  is  one  entitled  to  very  great  weight,  being  a 
decision  of  the  court  of  error.  I  refer  to  AshpUel  v.  Sercombe^  19  l2iw 
J.  Rep.  (n.  8.)  Exch.  82,  decided  in  February,  1850.  In  that  case,  the 
plaintiff,  who  was  a  member  of  the  provisional  committee,  applied  for 
^00  shares,  undertaking  to  accept  the  same,  or  any  portion  thereof, 
to  execute  the  subscribers'  agreement  and  parliamentary  contract,  and 
to  pay  the  deposit  The  managing  committee  allotted  to  him  only 
100  snares,  apprising  him,  as  in  the  case  now  before  me,  that  he  must 
pay,  by  way  of  deposit,  2L  12s.  6(L  per  share,  and  that  he  might  have 
scrip  for  his  shares  on  executing  the  subscribers'  agreement  and  the 
parliamentary  contract  The  project  was  eventually  abandoned,  and 
the  plaintiff  brought  his  action  to  recover  back  his  deposit  At  the 
trial,  before  Cresswell,  J.,  it  was  proved  that  very  large  expenses  had 
beeen  incurred  by  advertising  and  making  necessary  surveys,  and 
otherwise ;  and  it  was  also  proved,  that,  by  the  subscribers'  agree- 
ment, express  authority  was  given  to  the  managing  committee  to 
incur  such  expenses,  but  there  was  no  evidence  that  the  plaintiff  knew 
of  the  contents  of  the  subscribers'  agreement,  or  that  its  terms  were 
such  as  necessarily  must  be  included  in  the  agreement  which  he  en- 
gaged to  sign.  The  learned  judge,  at  the  trial,  told  the  jury  that  if 
they  were  satisfied  the  project  had  been  abandoned,  the  plaintiff  was 
entitled  to  recover.  To  this  the  defendants  tendered  a  bill  of  excep- 
tions, and  the  jury  having  found  for  the  plaintiff  for  the  full  amount 
of  the  deposit,  the  bill  of  exceptions  came  on  for  argument  before  the 
court  of  error.  The  court  held,  that  the  direction  of  the  judge  was 
right ;  that  it  was  for  the  defendants  to  show  by  evidence  that  the 
plaintiff  had  sanctioned  the  expenditure  of  the  deposit  in  outlay  for 
preliminary  purposes ;  and  that  the  circumstance  of  his  having  ac- 
cepted shares,  paid  the  deposit,  and  agreed  to  sign  the  subscnbers' 
agreement,  (it  not  being  shown  that  he  was  cognizant  of  the  contents 
of  the  agreement,  nor  that  the  agreement  to  allow  expenditure  on 
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preliminary  expenses  was  necessary  to  be  understood  as  forming  part 
of  the  subscribers'  agreement,)  furnished  no  evidence  of  any  authority 
to  the  directors  to  expend  any  part  of  his  deposit  on  preliminary  ex- 
penses. Now  this  was  the  unanimous  decision  of  the  full  court,  con- 
sisting of  all  the  judges  of  the  courts  of  queen's  bench  and  common 
pleas,  except  the  chief  justices,  and  it  establishes  conclusively,  that  a 
person,  by  accepting  shares  and  paying  his  deposit,  does  not  thereby 
authorize  the  expenditure  of  any  part  of  his  deposit  in  the  expense  of 
forming  the  company.  It  follows,  then,  a  muUo  fortiori^  that  no  per- 
son, by  merely  agreeing  to  take  shares  and  pay  his  deposit,  enters  into 
any  agreement  to  contribute  to  any  expenses  incurred  or  to  be  incurred 
before  the  company  is  finally  established.  The  only  other  authority 
to  which  I  was  referred  was  Mathevfs  CasCy  14  Jur.  928 :  there  un- 
doubtedly Knight  Bruce,  V.  C,  may  seem  to  have  acted  on  a  view 
of  the  law  not  in  conformity  to  the  cases  I  have  just  referred  to.  But 
I  must  remark  that  none  of  the  authorities  to  which  I  have  referred 
were  brought  before  the  court  The  case  was  argued  on  the  assump- 
tion, that  Mathews  was  clearly  liable  as  a  contributory,  unless  he 
could  establish  a  fraud  on  the  part  of  the  directors,  on  which  he  relied 
as  exonerating  him.  His  counsel  never  argued  that  he  was  not  liable 
if  there  had  been  no  fraud ;  and  this  course  may  have  been  quite  ad- 
visedly pursued  by  them,  for  Mathews,  in  his  letter  asking  for  shares, 
Jeed  to  be  bound  by  the  regulations  of  the  company.  If  it  was  part 
those  regulations  that  the  deposits  should  be  applicable  to  prelim- 
inary expenses,  and  that  was  known  to  him,  the  doctrine  of  the  cases 
at  law  would  not  apply,  or  rather  it  would  be  a  case  in  which,  accord- 
ing to  the  decisions  in  Clements  v.  Todd  and  Jones  v.  Harrison^  he  was 
bound  to  contribute  to  the  preliminary  expenses.  These  contradic- 
tions may  well  reconcile  this  case  with  the  others.  I  must  suppose, 
that  on  some  such  grounds  as  this  the  decision  proceeded  I  have  now 
noticed  all  the  cases  to  which  I  was  referred,  and  so  far  from  shaking 
the  opinion  I  formed  when  the  matter  was  before  me,  they  strongly 
confirm  me  in  it.  What  I  have  to  decide  is,  as  I  have  already  stated, 
a  question  of  fact  rather  than  of  law ;  and  thi^  court  certainly  may, 
and  very  often  must,  decide  a  fact  for  itself.  But  when  it  is  once 
established  as  matter  of  law,  that  a  given  state  of  circumstances 
affords  no  evidence  for  a  jury  warranting  them  to  find  a  particular 
result,  it  is  certainly  the  duty  of  this  court,  when  it  has  to  say  what 
is  the  legal  result  from  that  same  state  of  circumstances,  to  arrive  at 
the  same  conclusion.  And  applying  this  reasoning  to  the  case  now 
before  me,  I  think,  even  if  there  were  no  other  authority,  (and  there 
are  many,)  the  decision  of  the  court  of  error,  in  AshpUel  v.  Sercombe^ 
is  conclusive.  The  only  facts  relied  on  here  are  the  prospectus,  the 
application  for  shares,  with  an  agreement  to  pay  the  deposit,  amount- 
ing to  lOs.  per  100/.  beyond  the  sum  required  by  the  standing  ohlers, 
and  the  allotment  in  perfonnance  of  that  application.  Now,  even 
assuming  all  these  facts  to  be*made  out,  still  they  all  existed  in  Ash* 
pitel  V.  Sercombe.  But  the  court  of  error  there  held,  that  even  though 
the  applicant  in  that  case  accepted  the  shares  and  paid  the  deposit, 
yet  there  was  no  evidence  of  an  agreement  to  allow  the  deposit  to  be 
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expended  in  preliminary  expenses.  I  am,  therefore,  clear  that  Mr. 
Capper's  name  ought  to  be  erased  from  the  list  The  costs  of  the 
parties  will  come  out  of  the  fund 


Evans  v.  Protheroe.^ 

Hareh  9  and  Jolj,  1850,  and  Jannaiy  30,  1851. 

Eindence —  Unstamped  Receipt —  Collateral  Matter —  Costs. 

Two  issues  were  directed  oat  of  the  court  of  chancery :  one,  whether  E.  B.  had  agreed 
to  sell  three  tenements,  adjoining  the  river  T.,  to  J.  R. ;  the  other  was  whether  the  purchase 
monej  had  heen  paid.  At  the  trial  an  inadequately  stamped  receipt  for  31/.,  from  J.  R., 
"  being  the  amount  of  purchase  for  three  tenements  sold  dy  me  aojoinine  the  river  T.,** 
and  signed  by  E.  R.,  was  received  in  evidence,  and  the  jury  round  for  the  plaintiff  on  both 
issues.  Upon  a  motion  for  a  new  trial  on  both  issues,  Wigram,  V.  C,  tnought  that  the 
document  oad  been  properly  received  in  evidence  upon  the  first  issue,  on  the  authority  of 
JfoXAemi  V.  Ron,  13  Jnr.  307,  and  refused  a  new  trial  upon  that  issue,  but  granted  a  new 
trial  on  the  second : — 

E^d^  by  Lord  Cottenham,  C,  directing  a  new  trial  on  both  issues,  that  the  document  had 
been  improperly  received  in  evidence  upon  the  first  issae,  *'  the  fact  of  payment  being  one 
of  the  means  by  which  the  afiBrmative  of  that  issue  might  be  proved,"  and  not  collateral 
to  the  issue,  as  in  Maiheafm  r.  Rots, 

The  costs  of  the  defendants,  who  succeeded  upon  the  appeal  motion,  were  not  mentioned  in 
the  judgment  pronounced  upon  the  motion,  but  the  order  delivered  out  gave  costs  against 
the  plaintiff: — 

EkUi,  that  the  costs  ought  not  to  have  been  given  against  the  plaintiff;  but  they  were  made 
costs  in  the  cause. 

This  was  a  motion  by  way  of  appeal  from  an  order  of  Wigram, 
V.  CL  The  bill  was  filed  hy  James  Evans,  as  the  executor  of  one 
Jenkyn  Richards,  against  llenry  Protheroe,  alleging  himself  a  pm> 
chaser  from  Thomas  Richards,  and  against  the  said  Thomas  Richards, 
as  the  administrator  of  Evan  Richards,  and  it  alleged  that  Jenkyn 
Richards  had  purchased  the  leasehold  property  in  question  in  his  life- 
time from  his  brother,  Evan  Richards.  It  stated  that  several  proceed- 
ings had  been  taken  at  law  in  ejectments  brought  against  the  plaintiff 
^  Henry  Protheroe,  on  the  demise  of  himself  and  Thomas  Richards. 
The  object  of  the  bUl  was  to  restrain  an  action  pending,  and  for  spe- 
cific performance  of  the  alleged  contract  of  purchase,  the  principal 
evidence  of  which  was  a  receipt  in  the  following  words :  — 

"^  Received  this  25th  day  of  August,  1827,  of  Mr.  Jenkyn  Richards, 
now  and  before  the  sum  of  21/.,  being  the  amount  of  the  purchase 
for  three  tenements  sold  by  me  adjoining  the  river  Tafil 

"  Received  the  contents, 

**  Witness,  John  Swaine.  "  Evan  Richards." 

At  the  original  hearing  two  issues  were  directed  by  Wigram,  V.  C: 
one,  whether  such  agreement  had  been  entered  into ;  the  other,  whether 

1  15  Jnr.  lia 
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the  purchase  money  had  been  paid.  The  receipt  waa  statnped  with  a 
6d.  stamp  instead  of  a  Is.  stamp,  but  it  had  also  been  stamped  in  the 
progress  of  the  suit  with  a  1/.  stamp,  being  the  proper  stamp  for  an 
agreement  or  conveyance.  At  the  tnal  of  these  issues,  before  Hatt,  B., 
this  document  was  received  in  evidence  —  [there  were  contradictory 
affidavits  as  to  whether  the  objection  of  the  insufficiency  of  the  receipt 
stamp  had  been  really  taken  at  the  trial ;  but  both  the  vice  chancellor 
and  the  lord  chancellor  appear  to  have  thought  that  the  objection 
had  been  sufficiently  taken  to  allow  of  the  point  being  raised  upon  the 
motion  for  a  new  trial]  —  and  the  jury  found  for  plaintiff  upon  both 
issues.  Upon  a  motion  by  the  defendants  for  a  new  trial,  before 
W^ram,  V.  C,  his  honor  held,  that,  upon  the  authority  of  Maiheson 
v.  Moss^  13  Jur.  307,  the  receipt  was  evidence  admissible  upon  the  first 
issue  as  to  the  contract,  but  that  it  was  not  admissible  as  evidence  of 
the  payment  of  the  purchase  money ;  and  he  directed  a  new  trial  upon 
the  second  issue,  but  refused  a  new  trial  upon  the  first  issue.  Cross 
motions  were  now  made  to  discharge  the  vice  chancellor's  order. 

Walker,  for  the  defendants,  contended  that  there  ought  to  be  a  new 
trial  upon  the  first  issue,  for  that  this  case  was  very  dinerent  from  the 
case  of  Matheson  v.  Ross,  (since  reported  in  6  Bell's  Ap.  Ca.  374,  and 
2  H.  L.  C.  286;)  that  in  that  case  there  were  two  distinct  parts  of  the 
documents  —  one  showing,  from  the  state  of  the  account,  that  there 
was  a  balance  of  68Z.  9;^.  4^;  and  the  other,  the  unstamped  receipt  for 
that  sum  of  68/.  95.  4rf.;  but  that  receipt  was  wholly  immaterial  to 
prove  the  state  of  the  account,  which  was  the  only  question  in  issue 
in  that  case ;  but  in  the  present  case  the  payment  of  the  money  is  in 
issue.  He  referred  to  the  cases  cited  in  Maiheson  v.  Ross,  and  to  Doe 
v.  Stagg,  7  Scott,  690 ;  3  Jur.  1127. 

The  Solicitor  General  (Sir  John  Romilly)  and  W,  M,  James,  for  the 
plaintiff,  contended  that  there  ought  not  to  be  a  new  trial  directed  on 
either  of  the  issues.  They  submitted  that  the  receipt  was  properly 
admitted  in  evidence  on  the  first  issue,  and  that  it  was  Hot  required 
upon  the  second  issue,  for  that  the  payment  was  proved  alivnde;  that 
this  document  cannot  be  given  in  evidence,  either  as  an  agreement  or 
as  a  conveyance,  although  it  also  purported  to  be  a  receipt ;  that  it  was 
identical  with  Matheson  v.  Ross,  for,  as  in  that  case,  the  unstamped 

Eaper  was  given  in  evidence  to  prove  the  state  of  the  account  only,  so 
ere  it  was  only  given  in  evidence  to  prove  that  the  party  sold  three 
tenements  adjoining  the  river  Taff ;  and  the  receipt  is  no  more  required 
in  this  case  to  prove  the  payment  of  the  21/.,  than  was  the  receipt  in 
Matheson  v.  Ross  required  to  prove  the  payment  f>f  the  68/.  9*.  4A : 
that  suppose  a  receipt  was  in  this  form, "  I  received  the  21/.  for  certain 
smuggled  tobacco,"  could  it  not  have  been  given  in  evidence  to  prove 
the  breach  of  the  revenue  laws  ?  —  that  the  vice  chancellor  took  this 
view  of  the  case,  and  put  several  other  supposititious  cases,  in  which 
he  thought  that  an  unstamped  receipt  might  be  admitted  in  evidence, 
as,  for  instance,  where  a  writing  was  intended  to  be  a  receipt,  but  in 
fact  no  money  passed.  They  cited  Horsfall  v.  Key,  17  Law  J.  Rep. 
(n.  s.)  Exch.  266. 


COURTS  OF  CHANCERY,  1850-51.  85 

Evans  v.  Piotheroe. 

Walkefy  in  reply.  In  the  case  put  by  Wigram,  V.  C,  the  paper 
would  clearly  be  evidence,  because  it  never  acquired  the  character  of 
a  receipt,  the  money  never  having  passed. 

[Lord  Chancellor.  In  McU/ieson  v.  Ross  there  was  nothing  signed 
but  the  receipt  What  I  felt  in  that  case  was  this  —  that  there  was 
no  authority  to  show  that,  because  evidetnce  was  to  be  rejected  as  a 
receipt,  it  not  being  stamped ;  therefore,  it  was  to  be  rejected  if  ten- 
dered to  prove  some  other  collateral  purpose.  Have  you  any  case 
prior  to  MaHieson  v.  Ross^  to  show  that  that  which  is  in  the  form  of  a 
receipt,  but  not  stamped,  is  not  to  be  used  to  prove  some  matter  re- 
cited in  that  document?] 

(Doe  V.  Sloffgi  ubi  sup.) 

The  Lord  Chancellor  (Lord  Cottenham)  delivered  out  the  fol- 
lowing judgment  prior  to  relinquishing  the  seals :  ^^  It  is  with  the 
greatest  reluctance  that  I  find  myself  under  the  necessity,  in  this  case, 
of  directing  a  new  trial.  The  property  is  very  small,  the  parties  ap- 
parently very  poor,  but  the  litigation,  both  at  law  and  in  equity,  must 
have  been  very  expensive,  and  though  long  protracted,  has,  up  to  the 
present  time,  produced  no  satisfactory  result.  The  issues  were,  first, 
whether  Evan  Richards  had  agreed  to  sell  the  property  in  question  to 
Jenkyn  Richards ;  and  if  he  had,  secondly,  whether  the  purchase  money 
had  been  paid.  At  the  trial  a  paper  was  produced  purporting  to  be  a 
receipt  for  the  purchase  money,  but  it  had  not  a  proper  receipt  stamp. 
It  seems  doubtful  how  far  the  objection  as  to  the  stamp  as  a  receipt 
stamp  was  raised,  but  the  judge's  notes  prove  that  he  had  observed 
that  there  had  been  a  6^  stamp,  which  it  is  not  contended  was  the 
proper  stamp  for  the  sum,  that  being  21/.  The  fact  of  the  payment 
of  the  consideration  money  was  a  most  important  fact  upon  both  the 
issues ;  upon  the  latter  it  was  the  whole  question,  and  upon  the  first 
ii  was  one  of  the  means  by  which  the  affirmative  miffht  be  established. 
The  agreement  might  itself  have  been  proved  —  a  conveyance  might 
have  been  proved  —  which  would  have  assumed,  and  so  proved,  the 
agreement ;  or  payment  of  the  consideration  money  might  have  been 
proved,  which  might  have  assumed  the  fact  of  the  agreement. 

Upon  both  issues,  therefore,  the  fact  of  payment  was  of  the  utmost 
importance,  and  went  directly  to  the  matter  in  issue ;  and  if  the  docu- 
ment in  question  was  properly  received  in  evidence,  and  the  jury  were 
right  in  giving  credit  to  it  as  genuine,  the  conclusion  of  the  jury  in 
favor  of  the  plaintitT  could  not,  with  any  prospect  of  success,  have 
been  disputed.  But  the  question  is,  was  the  receipt,  not  being  upon 
a  proper  receipt  stamp,  receivable  upon  those  issues  ?  It  had  been 
rejected  at  a  former  trial  by  Wightman,  J.,  but  was  received  upon  the 
last  trial  by  Platt^  B.,  and  it  was  contended  before  me  that  it  could 
not  have  been  received  to  prove  payment  of  the  money ;  that  the  ob- 
ject in  this  case  was  not  to  prove  such  payment,  but  an  object  qpxie 
collateral,  namely,  to  establish  the  fact  of  the  agreement ;  and  a  recent 
case  of  Matheson  v.  Ross^  1  H.  L.  C.  286 ;  s.  c.  13  Jur.  307,  was  reKed 
npon  for  this  distinction.  I  have  carefully  examined  that  ease.  The 
House  of  Lords  proceeded  upon  the  ground  that  the  paper  there  in 
VOL,  n.  8 
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question,  though  there  was  upon  it  a  receipt  for  a  balance,  as  also  a 
statement  and  settlement  of  accounts,  was  quite  unconnected  with 
the  fact  whether  the  balance  had  or  had  not  been  paid,  which  was 
not  in  question  in  the  cause ;  and  the  house  thought,  that,  for  the  pur- 
pose of  showing  the  state  and  balance  of  the  account,  the  paper  might 
be  received,  this  being  altogether  collateral  to  the  object  and  purpose 
of  the  paper  as  a  receipt :  and  I  find  that  I  am  reported  as  having 
qualified  my  opinion  in  favor  of  the  admissibility  of  the  document  by 
these  observations:  '  Most  of  the  cases  go  to  show  this  —  that  in  a 
particular  instance  the  matter  to  be  proved  is  the  payment  of  money, 
and  the  payment  is  to  be  proved  by  the  production  of  a  written  docu* 
ment,  of  an  acknowledgment  of  payment,  or  what  is  called  a  receipt. 
The  stamp  acts  immediately  apply  to  such  documents  so  produced, 
and  for  such  a  purpose,  whether  it  is  for  the  direct  purpose  of  proving 

f)ayment  as  a  discharge  between  debtor  and  creditor,  or  whether  it  is 
or  an  indirect  and  collateral  purpose,  as  to  show  some  right  in,  or 
advantage  belonging  to,  a  party  in  consequence  of  such  payment ; 
where,  for  instance,  a  matter  collateral  is  to  be  proved  by  the  proof 
of  the  fact  of  payment,  and  the  fact  of  payment  is  established  by  a 
receipt,  such  a  case  is  clearly  within  the  provision  of  the  stamp  act 
This,  however,  is  not  the  present  case.'  It  is,  however,  the  case  now 
under  my  consideration.  The  object  of  producing  the  document  is 
to  prove  the  fact  on  the  issue  called  collateral,  namely,  the  agreement, 
by  proof  of  the  fact  of  payment ;  and  the  fact  of  payment  is  attempted 
to  be  established  by  a  receipt  not  having  a  proper  stamp.  It  appears 
to  me,  therefore,  that  within  and  upon  the  principle  of  the  case  quoted, 
the  document  ought  not  to  have  been  received;  and  as  I  cannot 
doubt  but  that  the  verdict  of  the  jury  was  much  influenced  by  the 
document,  I  am  compelled  to  send  these  issues  to  another  trial." 

January  30, 1851.  Lord  Cottenham's  judgment  said  nothing  as  to 
the  costs  of  the  motions  ;  but,  in  drawing  up  the  order,  the  registrar's 
clerk  gave  the  defendants  their  costs  as  against  the  plaintiiH  The  or- 
der was  now  spoken  to  upon  the  minutes. 

W.  M.  James  submitted,  that.  Lord  Cottenbam  not  having  said  any 
thing  as  to  the  costs,  the  order  should  be  silent  upon  theoL 

Walker^  contra. 

The  Lord  Chancellor  (Lord  Truro)  (after  consulting  Mr.  Col- 
ville,  the  registrar)  said,  that  he  understood  the  practice  to  be,  that  in 
all  these  cases  the  costs  are  asked  for ;  but  that  if  they  are  asked  for, 
and  the  order  pronounced  does  not  mention  them,  that  does  not  en- 
able the  registi'ar  to  include  the  costs :  that,  upon  exceptions,  costs 
follow  the  result,  if  nothing  be  said  upon  them ;  but  that  it  is  not  so 
in  appeals ;  that  nothing  having  been  said  about  the  costs,  he  was  of 
opinion  that  the  proper  thing  would  be,  that  the  defendants'  costs 
should  be  costs  in  the  cause. 

Ordered  (iccordingly. 
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LoDER  r.  Arnold.^ 

NoTember  4,  1850. 

Injunction^  Breach  of — Motion  to  commit —  Costs. 

Parties  claiming;  to  be  eqnitable  mortgageeB  in  possession  of  certain  freehold  houses,  com* 
menced  palling  down  the  wall  of  one  of  them.  The  party  claiming-  to  have  the  legal 
estate  thereupon  filed  his  bill  against  the  equitable  mort^ngees,  and  obtained,  ex  parte^  an 
iDJafiction  to  restrain  them  from  palling  aowUf  destroymg,  or  damaging  the  houses  or 
buildings,  and  from  removing  or  carrying  awa^  the  bricks  or  materials  thereof,  and  from 
doing  or  committing  any  waste,  injury,  or  spoil  to,  in,  or  upon  the  premises,  or  any  part 
thereof.  The  plaintiff  anerwards  put  workmen  into  die  houses,  who  excluded  the  defend- 
ants by  shutting  the  doors  and  windows.  The  defendants  thereupon  obtained  an  entry 
br  breaking  a  window  in  one  of  the  houses,  broke  the  lock  of  one  of  the  doors,  and 
ejected  the  plaintiff's  workmen :  — 

Mdd,  that,  under  the  circumstances,  no  breach  of  the  injunction  had  been  committed. 

Meld,  also,  that  the  defendant  was  entitled  to  costs,  although  he  had  been  guilty  of  personal 
'Holenoe  in  obtaining  possession. 

In  this  case  the  plaintiff,  Robert  Loder,  had  obtained,  ex  parte^  an 
injunction,  dated  the  29th  November,  1849,  to  restrain  the  defendants, 
Thomas  Arnold  and  William  Allen,  from  pulling  down,  destroying,  or 
damaging  the  houses  or  buildings  standing  or  being  on  the  piece  of 
land  in  the  plaintiff's  bill  mentioned  as  belonging  to  the  plaintiff,  and 
situate  in  the  parish  of  South  Hincksey,  in  the  county  ol  Berks,  and 
from  removing  or  carrying  away  the  bricks  or  materials  of  the  said 
houses  or  buildings,  and  from  doing  or  committing  any  waste,  injury 
or  spoil  to,  in,  or  upon  the  said  premises,  or  any  part  thereof.  The 
present  application  was,  that  the  defendants  may  be  committed  to 
the  queen's  prison  for  breach  of  the  injunction.  The  plaintiff,  by  his 
bill,  alleged  that  he  had  the  legal  estate  in,  and  was  in  possession  of, 
the  land  and  premises  in  question ;  but  the  defendants,  by  their  an- 
swer, filed  subsequently  to  the  date  of  the  injunction,  denied  that  the 
plaintiff  had  either  such  legal  estate  or  possession,  and  averred  facts 
which  showed  that  the  defendants  were  equitable  mortgagees  by  de- 
posit of  title  deeds,  in  possession  of  the  premises.  From  the  circum- 
stances stated  in  the  answer,  and  in  the  affidavits  filed  in  support  of, 
and  in  answer  to,.the  present  application,  it  appeared  that  the  houses 
in  question  were,  at  the  date  of  the  injunction,  in  an  unfinished  state, 
having  neither  doors  nor  windows;  that  the  defendants  had  been 
employed  to  build  the  houses  by  one  James,  who  had  deposited  with 
them  one  of  the  title  deeds,  with  a  memorandum  of  deposit,  as  a 
security  for  money  due  to  them  for  building  the  same.  James  sub- 
sequently absconded  in  debt  to  the  defendants,  who  thereupon,  with 
a  view  to  find  out  the  legal  owner  of  the  premises,  commenced  pulling 
down  part  of  the  wall  of  one  of  the  houses.  The  plaintiff  then  filed 
his  bill,  and  obtained  the  injunction  above  mentioned,  which  was  duly 
served  upon  the  defendants,  who  thereupon  ceased  from  pulling  down 
the  wall.  The  defendants  also  abstained  from  proceeding  to  com- 
plete the  houses,  which  were  not  in  an  inhabitable  state,  but  endeav- 

1  15  Jut.  117. 
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ored  to  retain  their  possession  by  leaving  some  of  their  materials  on 
the  premises  and  by  visiting  the  houses  occasionally.  In  the  month 
of  April  last,  after  their  answer  had  been  filed,  the  defendants,  on 
,  visiting  the  houses,  found  some  workmen  of  the  plaintiff  at  work  upon 
the  premises ;  and-  the  defendants  thereupon  caused  a  notice  to  be 
served  upon  the  workmen  not  to  in  any  manner  interfere  with  the 
property,  or  go  thereon,  under  any  excuse  or  pretence  whatsoever,  or 
they  would  be  deemed  wilful  trespassers,  and  proceeded  against  by 
law  accordingly.  On  the  5th  June  last,  the  defendants  again  visited 
the  premises,  and  at  that  time  there  were  no  doors  or  windows  in  any 
of  the  houses,  which  were  still  in  an  unfinished  and  uninhabitable 
state.  On  the  10th  June,  the  defendants  paid  another  visit  to  the 
premises,  when  they  found  the  plaintiff's  workmen  again  at  work  on 
them,  and  the  doors  and  windows  had  been  put  up,  and  which  were 
then  locked  and  fastened ;  and  on  demanding  admittance,  the  defend- 
ants were  informed  by  the  workmen  that  they  had  been  ordered  by 
the  plaintiff  not  to  let  them  in ;  and  the  defendants  were  refused  ad- 
mission. On  the  afternoon  of  the  same  day,  the  defendants  again 
visited  the  premises,  when  the  workmen  again  locked  the  doors  and 
fastened  the  windows,  and  refused  to  admit  the  defendants  into  the 
houses,  and  the  defendants  thereupon  broke  some  panes  of  glass  in  a 
back  window  of  one  of  the  houses,  and  by  that  means  obtained  an 
entry  into  the  house,  and  ejected  the  workmen.  The  defendants  also 
visited  the  premises  on  the  following  morning,  the  llth  June,  when 
they  found  the  doors  and  windows  closed  and  fastened,  and  they  again 
obtained  an  entry  through  the  window,  and  ejected  the  workmen. 
The  plaintiff,  on  the  14th  June,  served  the  defendants  with  notice  of 
the  present  motion.  The  plaintiff's  affidavits,  filed  in  support  of  the 
application,  stated  that  the  defendants  had  used  great  personal  vio- 
lence in  ejecting  the  workmen,  and  had  committed  damage  to  the 
houses  to  the  amount  of  from  21.  to  4/.  in  value.  The  defendants* 
affidavits,  on  the  contrary,  stated  that  the  defendants  had  used  no 
more  personal  violence  than  was  absolut-ely  necessary  for  the  purpose 
of  ejecting  the  plaintiff's  workmen,  and  that  the  amount  of  damage 
did  not  exceed  6^.  6d,  and  had  been  fully  repaired. 

Bcthell  and  Shebbeare,  in  support  of  the  motion,  contended  that 
there  was  a  clear,  breach  of  the  injunction,  and  that  the  defendants 
ought,  therefore,  to  stand  committed.  The  plaintiff  denied  that  the 
defendants  had  ever  been  in  rightful  possession  of  the  premises ;  but 
even  admitting  that  they  had  been,  still  it  was  in  vain  for  the  defend- 
ants to  set  up  as  a  defence  to  the  motion,  that  they  had  been  im- 
properly deprived  of  their  possession  by  the  plaintifli  and  that  they 
had  only  committed  such  damage  and  violence  as  enabled  them  to 
regain  the  possession,  of  which  they  had  been  surreptitiously  deprived, 
for  they  ought  to  have  proceeded  to  regain  their  possession  in  a  legal 
manner,  and  not  by  acts  of  violence.  The  damage  done  may  have 
been  trilling,  but  still  there  was  a  breach  of  the  injunction,  which  was, 
to  restrain  the  defendants  from  doing  or  committing  any  waste,  in- 
jury, or  spoil  to,  in,  or  upon  the  premises,  or  any  part  thereof. 
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RoLFE,  V.  C.  The  court  must  have  regard  to  the  circumstances 
under  which,  and  the  object  for  which,  the  injunction  was  obtained. 
The  Injunction  was,  in  fact,  obtained  for  thQ  purpose  of  retaining  the 
defendants  from  pulling  down  or  destroying  houses.  It  does  not  ap- 
pear to  me  that  any  breach  of  the  injunction  has  been  committed. 
The  injunction  was  granted  to  restrain  the  defendants  from  destroy- 
ing or  damaging  the  houses  in  question  ;  but  the  only  damage  done 
by  the  defendants  was  very  trifling,  and  just  so  much  as  enabled 
them  to  re-obtain  that  possession  of  which  they  edlege  the  plaintiff 
had  surreptitiously  deprived  them.  I  am  of  opinion  that  I  must 
refuse  the  motion ;  but  I  question  whether  I  can  give  the  defendants 
their  costs,  as  it  appears  that  they  have  been  guilty  of  very  improper 
acts  of  personal  violence. 

W,  W,  Cooper^  who  appeared  for  the  defendants,  was  heard  on  the 
question  of  costs. 

SkebbearCj  in  reply,  on  the  same  question. 

RoLFE,  V.  C.  On  consideration,  I  do  not  see  what  the  charge  of 
violent  conduct  on  the  part  of  the  defendants  has  to  do  with  the  ques- 
tion before  me,  which  is  simply,  whether  or  not  there  has  been  a 
breach  of  the  injunction.  I  am  of  opinion  that  there  ^has  not  been  a 
breach  of  the  injunction  committed,  and  therefore  refuse  the  motion, 
with  costs.  If  the  defendants  have  been  guilty  of  unnecessary  vio- 
lence, the  parties  complaining  may  have  their  remedy  elsewhere. 


Field  v.  Titmuss.* 

Febnuuy  9,  1851. 

Practice  —  Creditor's  Suit. 

Id  a  creditor's  rait,  though  the  plaintiff  *8  debt  has  been  disputed  by  the  defendant  and 
e^abUshed  by  the  coart,  the  nsaal  decreo  will  be  made,  and  the  creditor  most  proro  his 
debt  in  the  master's  office. 

This  case  is  fully  stated  in  his  lordship's  judgment. 

Betkell  and  Forster,  for  the  plaintiff. 

Rolt  and  Elmsley^  for  the  defendant. 

Lord  Cranworth,  V.  C.  In  this  case,  the  original  suit  was  an 
ordinary  creditor's  suit  against  the  defendant  as  executor  of  William 
Titmuss,  the  plaintiff  having  been  the  solicitor  of  the  testator  in  his 

II  I        ■  I  I    I ' 
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lifetime.  The  debt  on  which  the  plaintiiT  relied  was  a  written 
memorandum  subscribed  by  the  testator  at  the  foot  of  an  account 
consisting  of  the  amounts  of  several  bills  of  costs,  by  which  memo- 
randum the  testator  admitted  the  correctness  of  the  bills,  and  agreed 
to  pay  interest  thereon.  The  defendant  having  in  his  answer  dis- 
puted the  debt,  the  plaintiff  examined  several  witnesses,  who  proved 
the  testator's  signature  to  the  memorandum ;  there  was  no  other  evi- 
dence. The  defendant  filed  a  cross  bill,  impeaching  the  genuineness, 
or  at  all  events  the  fairness,  of  the  document  so  signed,  or  alleged  to 
have  been  signed,  by  the  testator;  but  he  did  not  go  into  evidence, 
and  the  whole  equity  of  the  cross  bill  was  denied  by  the  answer. 
The  two  causes  came  on  for  hearing  together,  and  I  was  of  opinion 
that  the  plaintiff  in  the  original  suit  had  made  out  his  demand,  so  as 
to  entitle  him  to  a  decree,  and  that  the  plaintiff  in  the  cross  bill  had 
wholly  failed ;  I  therefore  dismissed  the  cross  bill,  with  costs ;  and 
the  only  question  is,  what  is  the  decree  to  which,  under  these  circum- 
stances, the  plaintiff  is  entitled.  Mr.  Bethell,  on  his  behalf,  con- 
tended, that  though,  in  general,  the  common  decree  of  a  creditor's 
suit  merely  directs  a  general  account  of  all  debts,  leaving  to  the 
plaintifi'  in  common  with  other  creditors  the  obligation  of  establish- 
ing his  demand  in  the  master's  office,  yet  that  the  rule  was  different 
where  the  plaintifTs  demand  had  been  disputed,  as  it  was  in  this  case, 
and  established  by  evidence ;  but  I  find  no  authority  for  this  distinc- 
tion, and,  on  the  contrary,  Lord  Cottx^nham,  in  Owen  v.  Dickinson^ 
Cr.  &  Ph.  56 ;  4  Jur.  1151,  speaks  of  the  obligation  of  the  creditor  to 
prove  his  debt  over  again  before  the  master,  although  he  may  have 
established  it  here,  as  being  the  settled  practice  of  the  court  The 
words  "though  he  may  have  established  it  here"  seem  clearly  to 
point  to  the  case  of  its  naving  been  disputed  by  the  executor ;  for  in 
every  creditor's  suit  the  plaintiff  creditor  must  of  course  prove  his 
debt,  otherwise  he  would  not  be  entitled  to  a  decree  at  all ;  and  it 
never  was  doubted  but  that,  in  an  ordinary  case,  the  plaintiff,  like 
every  other  creditor,  must  establish  his  debt  in  the  master's  office. 
It  was  argued,  indeed,  that  the  language  attributed  to  Lord  Cotten- 
ham  in  the  case  I  have  referred  to  could  not  really  have  been  used  by 
him ;  but  I  see  no  reason,  so  far,  at  all  events,  as  relates  to  that  part 
of  the  report,  to  doubt  its  accuracy ;  and  it  was  afterwards  relied  and 
acted  on  by  Wigram,  V.  C,  who  had  been  counsel  in  the  cause  of 
Woodgate  v.  Fields  2  Hare,  213;  6  Jur.  871,  and  some  other  cases; 
and  is,  so  far  as  I  can  discover,  in  strict  conformity  with  the  general 
practice.  I  confess  I  was  struck,  at  the  hearing,  with  the  argument, 
that  such  a  course  is  not  to  be  reconciled  with  the  general  doctrine, 
which,  in  the  absence  of  fraud  or  coUusion,  makes  the  executor  in 
any  proceeding  against  him  by  one  creditor,  at  law  or  in  equity,  the 
sole  party  to  sustain  the  rights  of  the  other  creditors,  who  may  be  in- 
terested in  resisting  the  debt  sued  for.  If,  for  instance,  in  the  present 
case,  the  plaintiff  had  sued  the  executor  at  law  and  recovered  judg- 
ment, that  judgment  would  be  conclusive  proof  of  his  debt  in  a  sub- 
sequent suit  for  administering  the  assets.  And  I  presume  the  same 
force  must  be  attributed  to  a  debt  established  by  decree  of  this  court 
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in  a  suit  by  a  single  creditor  suing  on  his  own  behalf  only,  not  seeking 
a  general  account,  but  merely  proceeding  to  establish  a  demand 
against  the  executor,  to  be  paid  by  him  out  of  the  assets,  in  a  due 
course  of  administration.  And  reasoning  by  analogy  from  such  cases, 
it  is  not  obvious  why  the  same  force  is  not  to  be  attributed  to  the 
proof  of  a  debt,  in  a  suit  for  general  administration  of  the  assets  in 
payment  of  all  the  debts.  But  it  may  be  observed,  that  in  the  latter 
case,  what  the  plaintifi'  asks  is  merely  that  an  account  should  be  taken 
of  what  is  due  to  himself  and  the  other  creditors,  and  then  that  the 
assets  may  be  applied  ratably  in  discharge  of  all  the  demands.  A 
decree,  therefore,  which  should  not  oblige  the  plaintiff  to  come  in 
with  the  other  creditors  and  prove  his  debt,  would  not  be  in  con* 
formity  with  the  relief  he  asks,  for  it  would  be  a  decree  placing  him 
in  a  position  different  from  that  of  the  other  creditors,  made  in  a  suit 
in  which  all  he  has  asked  is,  that  he  and  the  other  creditors  should  all 
be  put  on  the  same  footing.  Whether  this  be  the  ground  of  the  rule 
or  n^  I  need  not  inquire.  The  principle  and  the  practice  seem  to 
me  to  be  perfectly  well  settled ;  and,  therefore,  the  decree  here  must 
be  the  ordinary  decree,  ciirecting  the  master  to  take  an  account  of 
what  is  due  to  the  plaintiff  and  the  other  unsatisfied  creditors  of  the 
testator. 


In  re  Ann  Walker,  a  Lunatic,  and  in  re  The  Manchester  and 
Leeds  Railway  Company  and  The  Lands  Clauses  Consoli- 
dation Act,  1845.^ 

Janoary  25,  1851. 

Bailway  Company  —  Costs  —  Heir  at  Law  of  Lunatic  —  8  Vict.  c.  18, 

5.80. 

The  costs  of  the  heir  at  law  of  n  Innatic,  attending  the  master  tipon  a  reference  regarding 
the  taking  of  a  portion  of  the  lunatic's  land  by  a  railway  company,  ordered  to  bo  paid  by 
the  company. 

The  only  question  upon  this  petition  was,  whether  the  railway 
company  wais  to  bear  the  costs  of  the  attendance  before  the  master, 
of  the  heir  at  law  of  the  lunatic,  upon  a  reference  as  to  the  taking  by 
the  railway  company  of  some  of  the  land  of  the  lunatic.  The  ques- 
tion turned  on  the  »Oth  section  of  the  Lands  Clauses  Consolidation 
Act,  1845. 

Walpolcj  for  the  committee  of  the  estate,  cited  Re  Taylor,  1  Mac. 
&  G.  210. 

Murray^  for  the  heir  at  law. 

Bacon,  for  the  company,  admitted  their  liability  to  pay  all  the  costs 

1  15  Jur.  161. 
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of  the  reference,  except  the  costs  of  the  heir  at  law ;  but  he  submitted 
that  his  attendance  before  the  master  not  having  been  rendered  neces- 
sary by  the  circumstance  of  the  company  requiring  to  take  the  land, 
but  by  the  circumstance  of  the  lunacy,  the  company  ought  not  to  be 
ordered  to  pay  those  costs. 

Lord  Chancellor.  It  is  clear  that  the  legislature  intended  that 
a  lunatic's  estate  was  not  to  be  fixed  ^^nth  costs  by  reason  of  a  rail- 
way company  taking  the  lunatic's  land;  and  whether  the  estate 
would  be  charged  directly  or  indirectly  would  not  be  of  much  conse- 
quence— the  result  would  be  the  same.  Now,  the  justice  of  the  case 
is,  that  the  lunatic's  estate  should  be  kept  clear  of  all  expense,  which 
it  would  not  have  incurred  had  the  company  not  become  the  purchasers 
of  his  land.  The  statute  directs  "  the  costs  of  the  purchase  or  taking 
of  the  lands,  or  which  shall  have  been  incurred  in  consequence  there- 
of," to  be  paid  by  the  company.  Now,  undoubtedly,  looking  at  the 
course  of  practice  in  lunacy,  the  heir  at  law  was  a  proper  party  before 
the  master,  aiid  his  costs  are  such  as  were  incurred  in  consequencS  of 
the  taking  ot  the  land. 

Chsts  of  the  heir  at  law  to  be  paid  by  the  company. 


Potter  v.  Baker.^ 

Febniary  25,  185L 

Construction  of  Will —  Perpetual  Annuity. 

A  testator  chai^ged  on  his  freehold  hoase  an  annuity  to  £.  P.  for  50/.  a  year,  for  her  and  her 
three  children,  and  after  her  decease  he  directed  the  money  to  be  paid  to  each  of  them 
as  they  should  attain  twenty-one,  bat  if  either  of  them  should  die,  to  be  paid  to  the 
survivor :  — 

Hdd^  that  this  was  a  gift  of  a  perpetual  annuity  of  502.  to  E.  P.  and  her  children,  and  the 
survivor  of  them,  and  that  they  were  entitled  to  have  such  a  sum  raised,  by  sale  or  mortr 
gf^^-t  as  would  produce  50/.  per  annum. 

William  Hawkins,  by  his  will,  dated  the  11th  April,  1822,  be- 
queathed as  follows :  "  I  appoint  Mr.  Thomas  Baker  and  Edward 
Wallis  my  executors ;  that  as  soon  as  possible  after  my  decease,  that 
my  freehold  house,  known  by  *  The  Red  Lion,'  in  Parliament  Street, 
Westminster,  in  the  county  of  Middlesex,  be  let  on  lease,  at  the 
option  of  my  executors,  for  the  space  of  twenty-one  years  or  thirty- 
one,  which  may  be  able  in  proportion  to  get  the  most  money  for.  In 
the  next  place,  I  leave  each  of  them,  my  executors,  10/.  each,  and  all 
the  money  arising  from  good  will,  fixtures,  plate,  china,  glass,  and  aU 
other  effects  producing  from  my  said  freehold ;  and  after  all  my  just 
debts  and  funeral  expenses  are  paid,  then  my  executors  shall  put  the 
money  into  the  funds,  to  the  best  advantage,  for  them  who  I  shall 
hereafter  name.     The  first  is  my  daughter,  Mary  Ann  Wiseheart;  I 
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give  to  her  50Lj  and  to  be  paid  her  half  yearly  so  long  as  she  lives, 
and  her  receipt  only  shall  be  a  discharge  to  my  executors ;  and  after 
her  deoease,*thea  that  50/.  per  year  sbaU  go,  one  half  to  Elizabeth 
Luckhurst,  and  the  other  half  to  Mary  Ann  Ballard,  who  now  resides 
with  me  here,  who  I  sball  name  after.  In  the  next  place,  my  executors 
will  give,  as  a  token  of  respect  for  my  late  wife,  to  L.  Bromley,  lOL 
for  mourning.  In  the  next,  I  give  to  Jonn  Lemon  my  silver  tortoise- 
shell  snuffbox,  but  if  he  should  die  before  me,  I  then  give  it  to  Henry 
Steeres.  In  the  next  place,  I  give  to  Elizabeth  Luckhurst,  of  No.  10 
Brook  Street,  Lambeth,  50/.  per  year,  for  she  and  her  three  children, 
and  after  her  decease  the  money  shall  be  paid  to  each  of  them  as 
they  attain  the  age  of  one  and  twenty ;  but  if  either  of  them  die,  to 
be  paid  to  the  survivor.     In  the  next  place,  I  give  all  my  remaining 

!>ioperty  to  Mary  Ann  Ballard,  whatever  it  might  produce,  either 
rom  the  rent  of  the  house  or  money  in  the  funds,  and  she  shall  re- 
main in  the  house  till  it  is  let,  if  she  thinks  proper ;  and  after  one 
year  I  wish  the  house  to  be  sold  to  the  best  bidder,  and  the  money 
to  Ife  put  in  the  funds,  and  Mary  Ann  Ballard  to  receive  the  produce 
of  it,  and  the  money  to  be  divided  after  her  decease  amongst  her  four 
children,  or  any  more  she  may  have  in  my  lifetime,  share  and  share 
alike,  as  they  come  to  the  age  of  twenty-one."  Elizabeth  Luckhurst 
had  three  children,  and  she,  after  the  testator's  decease,  married  John 
Potter.  She  died  in  August,  1848.  By  the  decree  of  Lord  Brougham, 
C,  dated  the  2d  May,  1831,  reversing  the  decision  of  Sir  John  Leach, 
M.  R.,  it  was  declared  that  the  good  will  and  rent  of  the  testator's 
freehold  house,  mentioned  in  his  will,  were  subject  to  the  charges 
created  by  his  will.  A  petition  was  now  presented  by  the  three 
children  of  Elizabeth  Potter  and  Henry  Scarth,  their  assignee,  al- 
leging, that  under  the  will  of  the  testator,  and  the  several  indentures 
in  the  petition  mentioned,  the  petitioner  Henry  Scarth  was  entitled 
to  an  annuity  of  SOL  per  annum  in  perpetuity,  charged  on  the  real 
estates  of  the  testator,  and  to  have  the  annuity  raised  and  paid  or 
secured  to  him  in  such  manner  as  directed  by  the  will,  and  tor  that 
purpose  to  have  such  a  sum  of  3/.  per  cent,  bank  annuities  as  would 
be  sufficient  to  produce  an  annuity  of  60/.  per  annum,  raised  by 
sale  or  mortgage  of  the  testator's  freehold  house,  and  transferred  to 
the  petitioner;  and  the  petition  prayed  in  conformity  with  such 
allegation. 

T\imer9  SelwpUj  and  Wakefield  supported  the  petition,  and  con- 
tended that  the  language  used  by  the  testator  amounted  to  a  gift  to 
the  children  of  Elizabeth  Potter,  of  an  annuity  of  50/.  in  perpetuity ; 
and  that  the  petitioner  Scarth,  as  their  assignee,  was  entitled  to  have 
such  a  sum  of  money  raised,  by  sale  or  mortgage,  as  would,  if  in- 
vested, produce  50/.  per  annum.  When  the  testator  intended  to  give 
an  annuity  for  life,  he  had,  in  the  case  of  Mary  Ann  Wiseheart,  used 
apt  and  proper  words  for  that  purpose.  They  cited  Robinson  v.  Hunt, 
4  Beav.  420.  Stakes  v.  Heron,  9  Jur.  563 ;  12  CI.  &  Fin.  161.  Yates 
V.  Maddon,  16  Sim.  613 ;  13  Jur.  331.   BleioUt  v.  Roberts,  Cr.  &  Ph. 
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174 ;  10  Law  J.  Rep.  (n.  s.)  Chanc.  343.    BawUngs  v.  Jennings^  13 
Ves.  45.    Phillips  v.  Chamberlayney  4  Ves.  64. 

Raupelle  v.  Follettj  contra,  for  the  residuary  legatees  and  heir  at 
law,  cited  Hedges  v.  Harper^  9  Beav.  479 ;  10  Jur.  578. 

Lloyd  and  S.  Atkinsofi^  for  other  parties. 

Lord  Lanodale,  M.  R.,  observed  upon  the  language  of  the  will, 
and  expressed  his  opinion  that  the  petitioners  were  entitled,  under  the 
will,  to  a  charge  on  the  testator's  freehold  house  for  such  a  sum  as 
would  produce  50^  a  year. 


Leathart  r.  Thorne.* 

Janooiy  15,  1851. 

Practice  —  Parties  —  Next  of  Kin, 

On  a  biU  filed  hj  some  next  of  kin,  on  behalf  of  tfaemselTea  and  all  others,  the  coart  directed 
some  evidence  to  be  produced  to  show  that  the  others  were  inconveniently  numerousi  before 
the  decree  should  be  drawn  up. 

The  bill  was  filed  by  four  of  the  next  of  kin  of  a  testator,  (who,  as 
to  certain  parts  of  his  property,  died  intestate,)  on  behalf  of  themselves 
and  all  other  the  persons  entitled,  under  the  statutes  of  distribution, 
to  the  residuary  personal  estate  of  Thomas  Leathart,  deceased,  pray- 
ing various  accounts,  and  the  administration  of  the  estate. 

X  Parker  and  Josiah  Smith,  for  the  plaintiffs,  stated  that  it  was  pro- 
posed to  take  an  inquiry  as  to  the  next  of  kin.  Those  persons  were 
very  numerous,  amounting  in  all  to  not  less  than  fifty.  There  was 
not  any  evidence  of  that  fact,  but  it  would  appear  on  the  report  in 
answer  to  the  proposed  inquiry. 

Knight  Bruce,  V.  C.  Some  evidence  must  be  produced  of  that 
fact  The  late  act  (13  &  14  Vict  c.  35)  enables  the  court  to  receive 
an  affidavit ;  and,  therefore,  if  an  affidavit  be  produced  to  the  registrar 
that  the  next  of  kin  exceed  twenty  in  number,  the  decree  may  go. 
If  that  is  not  done,  the  whole  next  of  kin  must  be  brought  before 
the  court 

W.  P.  Woody  Berkeley,  Poumall,  and  Ware  appeared  for  the  de- 
dendants. 

1  15  Jar.  162. 


COURTS  OP  CHANCERY,  1850-51.  95 

Lock  V.  Lomas. 


Lock  t;.  Lomas.^ 

Jannary  IS,  1851. 

Foreclosure  Suit  —  Assignees  of  Tenant  for  Life  —  Disclaimer — 

Costs. 

In  a  foreclosure  snitf  brought  hj  mortgafi^ecs  against,  amongst  other  parties,  the  assignees 
of  a  tenant  for  life  who  had  executed  the  mortgage  deed,  the  assignees,  by  their  answer, 
stated,  that  before  and  since  the  filing  of  the  bul  wey  had  offered  to  the  plaintiffs  to  dis- 
claim by  deed,  and  they  disclaimed  by  their  answer :  — 

Bdd,  that  the  assignees  were  entitled  to  theur  costs. 

This  was  a  foreclosure  suit,  instituted  by  the  plaintiffs  (who  were 
first  mortgagees  of  a  term  of  years  under  the  wiU  of  Isaac  Wheeldon) 
against  Lomas,  the  surviving  trustee  of  the  term,  against  subsequent 
mortgagees,  and  against,  among  others,  Jacob  Connop  and  K.  M.  R. 
Tarpley,  the  assignees  of  John  Benton,  a  tenant  for  life  subject  to  the 
term,  who  had  joined  in  the  mortgages,  and  had  become  insolvent. 
The  bill  prayed  the  common  foreclosure  decree.  The  defendants, 
Ck>nnop  and  Tarpley,  by  their  answer,  said,  "  that  before  the  bill  was 
filed,  and  also  since  the  filing  thereof,  they  had  offered  to  the  plaintiffs 
to  disclaim  by  deed  all,  if  any,  the  interest  of  the  defendants  in  the 
estate  devised  by  the  testator  to  the  said  John  Benton,  and  in  all  and 
every  the  subject  matter  of  the  suit,  but  which  their  offers  had  been 
refused  by  the  said  plaintiffs."  They  also  disclaimed  by  their  answer 
in  the  usual  form.  On  the  cause  C9ming  on  to  be  hesuxl  on  bill  and 
answer,  — 

Wood^  (with  whom  was  Baggallay^)  for  the  plaintiffs,  said,  that  he 
understood  that  the  defendants,  Connop  and  Tarpley,  asked  to  be  dis- 
missed, with  costs.  He  read  the  passage  above  referred  to  from  the 
answer,  on  which  they  founded  their  claim,  and  argued  that  it  was 
not  sufficient  to  entitle  the  defendants  to  their  costs ;  that,  though 
they  said  they  had  offered  to  disclaim  by  deed,  they  did  not  say  they 
had  offered  to  pay  the  costs  of  disclaiming,  and  the  plaintiffs  were 
entitled  to  a  disclaimer  at  the  cost  of  the  defendants.  He  also  sug- 
gested that  they  could  not  read  their  own  answer. 

Drewry^  for  the  defendants,  Connop  and  Tarpley,  was  not  called 
upon. 

Knioht  Bruce,  V.  C,  referred  to  the  rule,  that  a  defendant  may 
read  his  answer  on  a  question  of  costs,  and  was  of  opinion  that 
the  aUegation  in  the  answer  was  sufficient  to  entitle  the  defendants 
to  their  costs. 

Bill  dismissed  as  against  tkem^  with  costSj  accordingly. 

1  15  Jur.  162. 
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Lynb  v.  Pennell.^ 

Beoomber  U,  1850. 

Practice  —  Parties  to  Supplemental  Suit 

If,  after  decree  in  an  interpleader  suit,  it  becomei  necessary  to  file  a  sapplemental  bill,  the 

original  plaintiff  is  not  a  necessary  party  to  it 

The  original  bill  in  this  case  was  for  an  interpleader,  one  of  the 
defendants  being  the  official  assignee  of  a  bankrupt.  A  decree  was  ob- 
tained in  the  suit,  and  then  the  official  assignee  died.  A  supplemental 
bill  was  filed  by  one  of  the  other  defendants  against  the  new  official 
assignee  alone.     On  the  supplemental  suit  coming  on  for  hearing,— 

Rolt  and  Prior  objected  that  the  plaintiff  in  the  original  suit  ought 
to  be  a  party. 

J.  Parker  and  Dean  contended  that  he  had  no  interest,  and  need 
not  be  a  party.     Bignall  v.  Atkins^  Mad.  369. 

RoLFE,  V.  C.  In  interpleader  suits,  as  soon  as  the  plaintiff  has  got 
a  decree  there  is  an  end  of*  him,  and  the  defendants  are  in  the  anom- 
alous position  of  plaintiff  and  defendant  I  think,  therefore,  that  I 
may  make  a  distinction  between  this  case  and  the  case  of  other  suits, 
because,  in  truth,  in  an  interpleader  suit,  one  of  the  defendants  is  the 
plaintiff.  I  should  be  unwilling  to  rest  this  decision  upon  any  other 
consideration  than  this ;  but  I  think,  upon  the  reasons  I  have  given, 
I  may  make  a  precedent. 

Objection  overruled. 


Watson  r.  Young.* 

December  13,  1850. 

Claim  —  Parties, 

This  was  a  claim  filed  by  some  of  a  class  of  residuary  legatees 
against  the  executors  for  an  account,  it  appearing  from  the  wul  that 
there  were  others. 

Greene^  for  the  claim. 

Bates^  for  the  executors,  submitted  to  the  court  whether  it  was 
not  necessary  that  all  the  residuarv  legatees  should  be  parties  to  the 
daim. 

Rolfe,  V.  C,  thought  it  was  not  necessary,  as  all  could  be  sum- 
moned before  the  master. 


1  15  Jur.  162.  «  15  Jur.  \&L 
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December  4, 1850,  and  FcbniArj  8,  1851. 

Will  —  Residue  —  Lapse  —  Statute  of  Limitations  —  Interlineations. 

K  tettator  gave  his  residuan  real  and  personal  estate  to  tnistccs,  u|)on  trust,  after  the  death 
of  C,  as  to  one  fourth,  as  t  should  appoint,  |ind  upon  trust  to  divide  the  rest  and  residue 
between  other  persons.  Soon  after  his  death,  a  suit  was  instituted  for  the  administration 
of  his  personal  estate,  which  continued  for  twenty-five  years  after  his  death,  when  O  died 
without  making  an  appointment:  — 

Ildd^  that  the  one  fourth  went  to  the  heir 

The  heir  was  made  a  party  for  the  first  time  at  the  death  of  C :  — 

IMd^  that  he  was  barred  by  the  lapse  of  time  from  disputing  the  yalidity  of  the  doTiae  to 
the  trustees. 

In  the  will  were  erasnres  and  interlineations  in  the  handwriting  of  the  testator : — 

Udd^  in  the  absence  of  evidence,  that  they  must  be  taken  to  have  been  made  after  the  ex- 
ecntion,  and  to  be  void,  as  related  to  tlie  real  estate. 

Benjamin  Thomas  made  bis  will,  dated  24th  June,  1815,  as  tdir 
lows :  ^  And  as  to  all  worldly  goods  which  it  hath  pleased  God  to 
bless  me  with,  I  give  and  dispose  thereof  as  follows :  After  paying 
ray  just  debts,  funeral  expenses,  &c.,  I  give  and  devise  unto  Katherine 
Simmons,  of  Castle  Street,  Leicester  Square,  all  my  freehold  messuage 
or  tenement  and  premises,  with  the  appurtenances  and  land  thereto 
belonging,  at  Weston  Grove,  in  the  parish  of  Thames  Ditton,  in  the 
county  of  Surrey,  now  in  tbe  occupation  of  Adam  Reid  Gardener, 
during  the  term  of  her  natural  life,  to  and  for  her  sole  and  separate  use 
and  benefit,  and  not  to  be  subject  or  liable  to  the  debts,  control,  or 
interference  of  any  husband  with  whom  she  may  intermarry,  and  her 
receipt  and  receipts  only  to  be  a  discharge  for  the  rents  and  profits  of 
the  said  premises.  And  from  and  after  her  decease,  I  give  and  devise 
the  same  unto  John  Simmons  of  the  same  place,  to  hold  to  him  and 
his  heirs  forever :  provided  always,  and  my  will  and  meanitig  is,  that 
in  case  the  said  John  Simmons  shall  happen  to  depart  this  life  intestate, 
or  under  the  age  of  twenty-one  years,  without  leaving  any  issue  of 
hb  body  lawfully  begotten,  before  the  demise  of  his  said  mother,  then 
and  in  such  case  I  give  and  devise  the  said  freehold  estate,  premises, 
and  land,  together  with  all  the  rest,  residue,  and  remainder  of  tivy  real 
and  personal  estate  and  effects,  of  what  nature  or  kind  soever,  onto 
John  Cowell,  of  Water  Lane,  and  Thomas  Bradley,  of  Mark  Lane,  both 
in  the  city  of  London,  merchants,  and  the  survivors  of  them,  and  the 
heirs,  executors,  and  administrators  of  such  survivor,  upon  trust,  that 
they  or  the  survivor  of  them  shall  and  do  place  the  moneys  that  shall 
arise  from  my  personal  estate  and  effects  out  at  interest  on  public  or 
private  securities,  and  from  time  to  time  pay,  apply,  and  dispose  of 
the  yearly  interest  and  produce  thereof,  together  with  the  yearly  rents, 
issues,  and  profits  arising  from  and  out  of  my  real  estates,  when  and 
as  the  same  shall  become  due  and  payable,  and  be  received  by  tiiero^ 

1  15  Jttf.  1G3. 
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or  either  of  them,  into  the  proper  hands  of  Sarah  Armstrong,  of  Wio^ 
Chester  Row,  Paddington,  in  the  county  of  Middlesex,  widow,  for  and 
during  the  term  of  her  natural  life ;  and  from  and  after  her  decease, 
upon  trust  to  pay  and  apply  the  said  yearly  interest,  dividends,  increase 
and  produce  rents,  issues,  and  profits  into  the  proper  hands  of  Isabella, 
daughter  of  the  said  Sarah  Armstrong,  for  and  during  the  term  of  her 
natural  life,  for  her  own  sole  and  separate  use  and  benefit,  whose  re- 
ceipt and  receipts  alone  shall  be  sufficient  discharges  to  the  person  or 
persons  paying  the  same,  notwithstanding  her  coverture ;  to  the  intent 
that  the  same  may  not  be  at  the  disposal  of,  or  subject  or  liable  to 
the  control,  debts,  or  engagements  ol  any  her  husband,  but  only  at 
her  own  sole  and  separate  disposal,  as  if  she  were  sole  and  unmarried. 
And  from  and  immediately  after  the  decease  of  the  survivor  of  them, 
Saxah  Armstrong,  and  Isabella  her  daughter,  upon  trust  that  the  said 
trustees,  or  the  survivor  of  them,  his  heirs,  executors,  and  administra- 
tors^ do  and  shall  pay,  convey,  assign,  and  transfer  one  equal  fourtn 
part  of  the  said  trust  moneys,  together  with  the  interest  and  dividends, 
increase  and  produce  thereof  from  thenceforth  to  accrue  and  grow  due 
thereon,  and  also  of  the  said  residue  and  remainder  of  my  real  estate. 
Unto  and  to  the  use  and  uses  of  such  person  or  persons,  and  to  such 
intent  and  purposes,  as  the  survivor  of  them,  the  said  Sarah  Arm- 
strong, and  Isabella,  her  daughter,  shall,  in,  and  by  her  last  will  and 
testament  give,  devise,  and  bequeath  the  same ;  and  upon  further 
trust  to  divide,  convey,  assign,  and  transfer  all  the  rest,  residue,  and 
remainder  of  the  said  trust  moneys  and  real  estate  unto  and  to  the 

and  Maria  a 

use  and  uses  of  Katherine  ^  Cutting,  daughter^  of  Thomas  Cutting 
and  Maria  Cutting  his  wife,  of  Rushmorc,  in  the  county  of  Suffolk ; 

Hanr  Anne 

A  Rose  Bradley,  daughter  of  Thomas  Bradley,  of  Mark  Lane  aforesaid, 
and  John  Simmons,  before  mentioned,  their  heirs,  executors,  adminis- 
trators, and  assigns,  equally  between  and  among  them,  share  and 
ahare  alike,  at  their  respective  ages  of  twenty-one  years ;  but  in  case 

■nd  Maria  Cutting,  Maiy  Anne 

Uny  one  or  more  of  them,  the  said  Katherine  Cutting,  ^  Rose  Bradley, 
and  John  Simmons,  shall  depart  this  life  before  her,  or  his,  or  their 
distributive  share  thereof  shall  become  payable  and  transferable  as 
aforesaid,  then  upon  trust  to  pay,  convey  and  transfer  the  share  or 
shares  of  her,  him,  or  them  dying,  equally  among  the  survivor  or  sur- 
vivors, share  and  share  alike,  together  with  their  original  shares  of  the 
•aid  principal  money  and  real  estates ;  in  the  mean  time,  and  until 
theur  said  respective  distributive  shares  thereof  shall  become  due  and 
transferable,  to  pay  and  apply  the  said  interest  and  profits  equally  and 
among  them  from  the  time  of  the  decease  of  the  survivor  of  them,  the 
said  Sarah  Armstrong,  and  Isabella,  her  daughter."  The  will  waa 
executed  by  the  testator,  and  attested  by  three  witnesses,  and  a  pen 
had  been  run  through  the  word  "  Rose  "  in  both  places.  At  the  toot 
of  it  were  the  following  words:  "  N.  B. —  The  above  alterations  re- 
specting Maria  Cutting  and  Mary  Anne  Bradley  were  made  by  me, 
p.  Thomas."  The  whole  of  the  will  and  alterations  were  in  the  tea* 
tator's  handwriting.    He  made  a  codicil  to  his  will,  and  died  in  182Q. 
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Sarah  Armstrong  died  in  1823,  and  shortly  afterwards  Isabella  Aijn- 
stsnong  married  John  Cutting.  In  1826,  a  suit  was  instituted  for  th6 
administration  of  the  testator's  personal  estate,  in  which  various  prcP- 
ceedings  were  from  time  to  time  taken.  Isabella,  the  wife  of  John 
Cutting,  died  in  1846,  without  having  executed  the  power  of  appoint- 
ment given  to  her  by  the  will  over  the  one  fourth,  and  thereupon  d, 
question  arose,  whether  the  testator  did  not  die  intestate  as  to  that 
one  fourth  of  his  residuary  estate,  or  whether  that  one  fourth  did  not 
form  part  of  the  ultimate  residue.  A  suit  was  accordingly  instituted, 
supplemental  to  the  former  suit,  and  Thomas  Williams,  the  heir  at 
law  and  next  of  kin,  who  was  not  known  at  the  time  when  this  ^t 
suit  was  instituted,  was  afterwards  brought  before  the  court  by  a  sup- 
plemental bill,  in  order  to  litigate  the  question  as  to  the  one  fourth. 
At  the  hearing,  the  heir  at  law  claimed  all  the  residue  of  the  real  and 
personal  estate  as  undisposed  of  in  the  event  which  happened,  of  John 
Simmons  having  attained  the  age  of  twenty-one,  and  outliving  his 
mother.  The  third  question  argued  was  to  the  effect  of  the  erasure^ 
and  interlineations. 

BetheU  and  Daniel,  for  the  plaintiff,  John  Simmons,  contended  that 
there  was,  on  the  construction  of  the  will,  no  intestacy  as  to  the  residue  | 
Doe  v.  Brazier^  5  B.  &  Al.  64 ;  and  that,  if  there  was,  the  heir  was 
bound  by  the  lapse  of  time.  Davenport  v.  CoUman,  9  M.  &  W.  481 ; 
11  Law  J.  Rep.  (n.  s.)  Exch.  114. 

BoU  and  Freeling-,  for  the  heir.  The  heir  is  clearly  entitled,  on  the 
words  of  the  will,  to  the  residue.  1  Jarm.  Wills,  144.  The  operatioii 
of  the  statute  of  limitations  is  prevented  by  the  fact  of  the  suit  having 
been  instituted.  The  heir  at  law  ought  to  have  been  a  party  to  the 
original  suit,  but  in  fact  knew  nothing  about  it.  He  is  now  brought 
here,  and  claims  the  same  rights  as  if  he  had  always  been  a  party* 
The  heir,  seeing  the  court  in  possession,  does  not  think  it  necessary 
to  interfere,  but  leaves  his  interest  to  the  protection  of  the  court. 
There  is  no  pleading  of  the  statute.  Lancaster  v.  Evors^  10  Beav.  164 ; 
16  Law  J.  Rep.  (n.  s.)  Chanc.  8.  As  to  the  erasure  and  alterations, 
Sn^ht  v.  Clements^  8  Ad.  &  El.  215 ;  2  Jur.  395,  parties  relying  on' 
them  must  be  able  to  account  for  them.  1  Jarm.  119.  Iiy£il  y. 
Wager,  2  P.  Wms.  328. 

MaMns,  RudaU,  Bird,  R,  W.  Moore,  Speed,  O.  W,  Collins,  and 
Thrriano  for  other  parties. 

Daniel,  in  reply.  The  bill  is  supplemental  as  to  the  personalty, 
but  original  as  to  the  realty.  The  heir  is  brought  here  to  contest  his 
right  to  the  one  fourth  undisposed  of  by  the  death  of  Isabella  Cutting, 
without  appointment,  and  not  to  set  up  any  claim  adverse  to  the  wiD. 

Lord  Cranworth,  V.  C.  There  is  a  great  deal  in  this  case  which 
I  must  take  time  to  consider;  but  there  is  one  point  as  to  which  I 
iJQve  no  doubt     I  must  treat  the  whole  as  having  been  devised  to 
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trustees;  and  the  suit  was  instituted  about  twenty^five  years  ago, 
alleging  them  to  be  trustees  of  the  real  estate  under  this  will,  and  of 
course  implying  them  to  be  in  possession.  The  trustees,  I  presume^ 
appeared,  and  admitted  they  were  in  possession  ;  but  that  would  not 
bind  the  heir  at  law,  and  he  might  have  at  any  time  brought  bis  eject* 
ment  The  suit  administered  the  trusts,  and  so  it  went  on  till  the 
time  when  it  became  necessary  to  have  the  heir  at  law  a  party  before 
the  court,  in  order  to  ascertain  whether,  on  the  true  construction  of 
the  will,  certain  trusts  had  not  been  trusts,  in  the  events  that  have 
happened,  for  the  benefit  of  the  heir  at  law ;  and  to  litigate  that,  he 
mast  be  heard.  He,  being  before  the  court,  says,  what  he  might 
have  said  all  along  at  law,  ^'  You  have  construed  this  erroneously ;  it 
was  undisposed  of  by  the  testator,  and  I  might  have  entered  upon  it 
at  any  time  since  1820."  That  may  be  true,  and  if  we  were  now  at 
the  end  of  nineteen  years,  and  within  the  time  when  the  heir  at  law 
might  have  been  at  liberty  to  assert  this  question,  it  would  be  my 
duty,  and  I  must  not  have  prevented  him  from  asserting  his  legad 
right  adversely  to  all  these  parties ;  but  it  has  so  happened  that  the 
heir  at  law  was  not  here,  and  did  not  litigate  it  until  the  period  when 
it  has  hetome  impossible  to  litigate  it.  It  is  conclusive,  and  he  is 
bound  by  the  lapse  of  time.  He  suggested,  indeed,  that  the  filing  a 
bill  might  preserve  his  rights ;  and  certainly  all  those  who  claim  un- 
der the  will  have  their  rights  preserved ;  but  it  is  quite  a  novelty  to 
say  that  filing  a  bill  can  preserve  the  rights  of  parties  claiming  ad- 
versely to  the  will.  This,  therefore,  relieves  me  from  considering 
whether  the  case  comes  within  the  category  of  Doe  v.  Brazier y  5  B. 
&  AJ,  64,  and  Davenport  v.  ChUman^  11  Law  J.  Rep.  (n.  s.)  Exch^ 
114;  9  M.  &  W.  481,  in  which,  I  think,  that  was  the  great  distinc* 
tion.  That  is  not  the  only  question  in  this  case,  and  I  have  now 
only  to  deal  with  the  case  as  one  in  which  I  am  to  decide  who  are 
entitled  to  the  proceeds  of  the  real  and  personal  estate,  according  to 
|he  trusts  of  this  will.  Some  very  important  questions  arise  as  to 
erasures  and  interlineations,  much  of  which  arises  from  the  conclusion 
to  which  I  may  arrive  as  to  the  time  when  the  erasure  was  made.  If 
t  see  my  way  in  what  is  contended  by  Mr.  Malins,  that  the  altera* 
tions  were  made  before  the  execution  of  the  will,  I  shall  have  .no 
doubt  about  the  case.     Suppose  a  man  makes  an  alteration  in  tiie 

|)resence  of  the  witnesses,  and  then  executes  the  will.  I  have  yet  io 
earn  that  these  alterations  would  be  invalid  merely  because  he  did 
not  make  a  marginal  note  to  that  effect  I  have  great  difficulty  in 
understanding  the  21st  clause  of  the  wiUs  act,  1  Vict  c  26,  which 
says,  "  that  no  obliteration,  interlineation,  or  other  alteration  made  in 
any  will  after  the  execution  thereof  shall  be  valid  or  have  any  effect, 
except  so  far  as  the  words  or  effect  of  the  will  before  such  alteration 
shall  not  be  apparent ; "  that  is,  if  you  can  say  what  it  was  before  it 
was  altered,  it  has  no  effect,  "  unless  such  alteration  shall  be  executed 
in  like  manner,  as  hereinbefore  is  required  for  the  execution  of  the 
will;  but  the  will,  with  such  alteration  as  part  thereof  "^(  What  does 
'^  stich  alteration  "  mean  ?  Does  it  mean,  an  alteration  subsequent  to 
the  making  of  the  will?)  —  ''shall  be  deemed  to  be  duly  executed 
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if  the  signatare  of  the  testator  and  the  ^ul^scription  of  the  witnesses 
be  made  in  the  margin,  or  on  some  othe^  pjtrt  of  the  will  opposite  or 
near  to  such  alteration,  or  at  the  foot  or  -enU  of^  or  opposite  to,  a 
meraorandam  referring  to  such  alteration."  TAat;«i9*}i;^rdly  necessary, 
if  the  party  making  the  alteration  signs  the  will,  and  .It  is  witnessed 
after  execution.  Bat  if  it  is  meant  that  the  alteration  was  4Tiade  be- 
fore the  will  is  executed,  is  it  not  to  be  valid  without  a.nclt^  pf  it? 
That  never  can  be  in  the  contemplation  of  the  legislature.  Itia'very 
proper  that  there  should  be  a  note  in  the  margin ;  but  suppose  cill^tjie 
witnesses  see  it  was  so,  and  yet  it  was  not  noticed,  is  it  not  to  be  pact 
of  the  will  ?  That  leads  me  to  consider  what  is  the  effect  of  striking- 
oat  the  name  of  Rose  Bradley,  and  what  is  the  effect  of  inserting  the 
names  6f  Katherine  Cutting  and  Mary  Anne  Bradley.  As  to  those 
matters  I  desire  time  before  giving  my  opinion,  and  also  as  to  the  gift 
of  the  residue* 

February  8, 1851.  Lord  Cranworth,  V.  C.  This  case  was  heard 
before  me  at  the  sittings  after  last  Michaelmas  term.  The  question 
argued  was  as  to  the  construction  of  the  will  of  Benjamin  Thomas, 
dated  on  the  21st  or  24th  June,  1813.  The  will  so  far  as  it  need  be 
stated,  is  as  follows :  In  the  first  place,  the  testator,  after  giving  to 
Katherine  Simmons  a  freehold  house  at  Weston  Grove  for  her  life, 
proceeds  thus:  "And  after  her  decease," &c.  [His  lordship  read 
the  passage.]  Three  points  were  made.  In  the  first  place,  the 
heir  at  law  contended  that  there  was  no  devise  at  all  of  the  real 
estates  to  the  trustees,  for  that  the  devise  to  them  was  not  to  take 
effect  except  on  the  events  which  did  not  occur,  of  John  Simmons 
dying  without  issue,  intestate,  in  the  lifetime  of  his  mother.  I  de- 
cided, however,  against  the  heir  at  law  on^  this  point.  The  contin- 
gency as  to  the  death  of  John  Simmons  was  clearly  meant  to  apply 
only  to  the  devise  of  the  house  at  Weston  Grove,  and  not  to  the  other 
real  estates.  Besides,  as  I  intimated  at  the  time  of  the  argument, 
the  title  of  the  devisees,  as  between  them  and  the  heir,  is  not  in 
question  in  this  cause.  If  they  have  not  a  good  title  against  the  heir, 
then  he  has  an  adverse  legal  title,  which  he  may  assert  by  ejectment. 
On  this  point  I  entertained  no  doubt  There  were,  however,  two 
other  points.  The  first,  what  was  the  effect  of  the  erasures,  altera- 
tions, and  interlineations  upon  the  devise  of  the  realty :  and,  secondly, 
Sarah  Armstrong  and  Isabella  her  daughter  having  died  without  e^^ 
ercising  the  power  of  appointment  given  to  the  survivor  over  one 
fourth  of  the  trust  property,  did  that  fourth  become  part  of  the  residue 
given  to  the  other  residuary  legatees  ?  With  respect  to  the  first  of 
these  points,  the  first  matter  to  be  considered  is  as  to  the  interlinea- 
tions. When  were  they  made  ?  If  made  before  the  execution  of 
the  will,  the  substituted  parties  would  take ;  if  made  afterwards, 
tiiere  would  be  no  devise  to  them  valid  according  to  the  statute  of 
firauds.  With  a  view  to  the  determination  of  this  pointy  I  requested 
to  be  informed  when  Mary  Anne  Bradley,  whose  name  is  substituted 
for  that  Jot  Rose,  was  born ;  for  if  her  birtb  had  been  subsequent  to 
the  execution  of  the  will,  it  would  of  course  have  followed,  as  a 

9* 
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necessary  consequence,  that  i^*^  Substitution  of  her  name  must  have 
been  subsequent  to  thfttince'cution.  It  turns  out,  however,  according 
to  the  information,  fpfhisiioed  to  me  a  few  days  before  the  end  of  last 
term,  that  Mary.  Ajuie"  Bradley  was  bom  in  or  before  the  year  1805, 
so  tha;fc  the*.da4^;.of  her  birth  does  not  necessarily  prove  when  the 
altemtion^^w&re  made.  I  am,  therefore,  obliged  to  recur  to  general 
principksVj&dd  to  decide  what  is  the  legal  presumption  as  to  an  in^ 
ter|ii!^tJbn,  when  there  is  no  evidence,  internal  or  external,  to  show 
••jcvfaftfh^r  it  was  made  before  or  after  the  execution  of  the  will.  In  the 
*/*^se  of  deeds,  the  authorities  seem  to  show  that  where  there  are  inter- 
'••.  Jineations,  the  presumption  is,  that  they  were  made  before  execution. 
See  Mr.  Butler,  note  7,  Co.  Litt.  35,  b. ;  also  Vin.  Ab.  "  Faits,"  410 ; 
and  some  other  cases  referred  to  in  Ph.  Ev.  470,  note  3,  8th  ed. 
And  this  is  consistent  with  good  sense,  for  every  deed  expresses  the 
mind  of  the  parties  at  the  time  of  its  execution ;  and  so,  if  altered 
afterwards,  it  would  be  fraudulent,  and  in  many  cases  highly  criminaL 
The  presumption,  therefore,  is,  that  no  alteration  has  been  made. 
But  in  the  case  of  wills  this  reasoning  does  not  apply.  A  will  b  in- 
tended to  indicate  the  mind  of  the  testator  at  the  moment  of  his 
death ;  and  so  it  is,  in  the  language  of  the  law,  ambulatory,  and  may 
well,  consistently  with  its  object,  be  altered  from  time  to  time,  as 
often  as  the  mind  and  wishes  of  the  testator  are  changed.  It  is, 
therefore,  plain,  that  in  the  case  of  a  will,  the  reasons  for  presuming 
every  interlineation  to  have  preceded  the  execution,  which  prevail  in 
the  case  of  deeds,  do  not  exist 

In  a  recent  case,  before  the  privy  council,  Cooper  v.  BoekeUy  4  Moo. 
P.  C.  449 ;  10  Jur.  931,  the  judicial  committee  decided,  where  there 
were  interlineations,  but  no  proof  as  to  when  they  were  made,  that 

i)robate  must  be  granted  of  the  will  as  it  stood  before  the  intw- 
ineations.  Their  lordships  held,  that  they  could  not  presume  them 
to  have  been  made  before  the  will  was  executed.  This  decision  pro- 
ceeded on  the  21st  clause  in  the  last  wills  act,  1  Vict.  c.  26,  which 
enacts  inter  alia,  that  no  interlineation  made  in  any  will  after  the 
execution  thereof  shall  have  any  effect,  unless  the  alteration  should 
be  executed  in  the  manner  required  for  the  execution  of  the  wilL 
The  effect  of  this  clause  is  to  put  an  interlineation  as  to  a  bequest  of 
personalty,  oi^  the  same  footing  on  which  an  interlineation  as  to  realty 
stood  before  the  statute ;  and  the  decision,  therefore,  of  the  judicial 
committee,  though  relating,  of  course,  to  personal  estate  only,  fur- 
nishes an  authority,  the  principal  of  which  is  applicable  to  every  will, 
whether  of  real  or  personal  estate.  By  that  authority  I  should  have 
felt  bound,  even  if  I  had  not  agreed  with  the  reasoning  on  which  it 
proceeded.  But  it  seems  to  me  to  be  founded  on  the  strictest  princi- 
ples and  good  sense  ;  and  acting  on  it,  I  must  consider  the  insertion 
of  the  names  of  Mary  Anne  Bradley  and  Maria  Cutting  to  have 
been  made  after  the  date  of  the  will,  and  so  to  be  inoperative  as  to 
the  real  estate.  It  remains  to  consider  what  is  the  effect  of  the 
erasure  of  Rose  Bradley.  I  do  think  it  had  no  effect  at  aU.  In  the 
first  place,  I  have  no  difficulty  in  coming  to  the  conclusion,  as  matter 
of  fact,  that  the  erasure  of  the  name  of  Bose,  and  the  interlineation 
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of  that  of  Mary  Anne,  were  contemporaneous  acts.  If  the  erasure  of 
Bose's  name  was  made,  as  possibly  it  might  have  been  made,  in  her 
lifetime,  it  was  clearly  made  only  for  the  purpose  of  substituting  the 
name  of  Mary  Anne ;  and  as  that  object  could  not  be  carried  into 
efiect,  the  original  intention  in  favor  of  Rose  must  be  deemed  ty  con- 
tinue unchanged.  On  the  other  hand,  if  (as  was  probably  the  case) 
the  name  was  erased  after  her  death,  and  because  she  had  died,  then 
I  think  the  mere  erasure  of  lier  name  would  show  no  more  than  that 
the  testator  was  aware  of  her  death  ;  and  so  that  the  proviso  he  had 
made  to  take  effect  on  that  event,  namely,  the  gift  over  of  her  share 
to  John  Simmons  and  Katherine  Cutting,  would  come  into  opera  . 
tion  ;  and,  at  all  events,  no  effect  was  meant  to  be  given  to  the  act 
of  erasure,  unless  at  the  same  time  effect  could  be  given  to  the  inser- 
tion of  the  name  of  Mary  Anne.  For  these  reasons  I  think,  that,  in 
the  events  which  have  happened,  John  Simmons  and  the  defendant 
Katherine  Isabella  Cutting,  who  is  the  person  in  the  will,  called 
Katherine  Cutting,  became  entitled,  on  the  death  of  Isabella  Mary 
Cutting,  in  the  will  called  Isabella  Cutting,  daughter  of  Sarah  Arm- 
strong, in  equal  moieties,  to  three  fourths  of  the  real  estates  de- 
vised to  the  trustees.  A  doubt  occurred  to  me,  on  looking  at  the 
will,  whether  John  Simmons  and  Mrs.  RudaU  took  more  than  life  in- 
terests in  Rose's  third,  for  the  want  of  words  of  inheritance  in  the  gift 
over ;  but  I  think  that  doubt  is  unfounded ;  the  language  of  the  gift 
over,  so  far  as  relates  to  it,  is  upon  trust  to  convey  the  share  of  her  so 
dying — that  is,  of  Rose  —  equally  among  the  survivors,  share  and 
share  alike,  together  with  their  original  share  of  the  real  estate.  What 
the  trustees  are  to  convey  is  the  share  of  Rose's  share  —  in  what  ?  I 
think,  clearly,  by  the  context,  the  share  pf  the  real  estate ;  and  these 
words  are  sufficient  to  carry  the  fee  simple.  The  only  remaining 
question  is  as  to  one  fourth  of  the  real  and  personal  estate,  over  which 
faabella  Mary  Cutting  had  power  of  appointment,  which  she  did  not 
exercise.  On  behalf  of  the  devisees  of  the  other  three  fourths  it  was 
ai^ed,  that  it  passed  to  them  under  the  words  "  all  the  rest,  residue," 
&C.  But  I  think  this  is  not  a  legitimate  construction  of  the  language 
used.  The  testator  subjects  one  fourth  of  his  estate,  real  and  per- 
sonal, to  the  appointmenl^of  the  survivor  of  the.  tenants  for  life,  and 
tficn  gives  the  rest  and  residue,  after  their  deaths,  to  others.  The 
words  are  as  foUows:  [His  lordship  read  them.]  I  think  this  passage 
must  be  read  as  if  the  words  had  been,  «  aU  the  real  and  personal 
estate,  except  the  one  fourth  subjected  to  the  appointment  of  Sarah 
Armstrong  and  her  daughter."  The  consequence  is,  that,  as  to  one 
fourth,  there  is  an  intestacy,  and  Thomas  Williams,  whom  the  master 
has  found  to  be  now  heir  at  law  and  the  personal  representative  of 
the  sole  next  of  kin  of  the  testator,  will  be  entitled  to  that  fourth. 
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Jftnntry  30,  and  February  12,  1851. 

Will — Family. 

Direction  in  a  will,  that  the  residue,  after  the  death  of  the  tenant  for  life,  should  be  eqnallj 
divided  among  a  testator's  Hve  sisters  and  their  respective  families :  — 

nddy  a  i^if^  offone  fifth  to  each  of  the  sisters  and  her  children  liring  at  the  death  of  the 
testator  as  joint  tenants. 

Robert  Parkinson,  by  his  will,  dated  the  12th  March,  1808,  directed 
his  executx>rs  and  trustees  to  lend  out  the  residue  and  remainder  of  his 
estate  and  effects  to  good,  or  reputed  good,  security  or  secoritiesy  the 
interest  annually  arising  from  which  principal  sum  or  sums  to  be  paid 
annually  to  his  wife,  Agnes  Parkinson,  so  long  as  she  should  continue 
his  widow  and  in  a  state  of  chaste  viduity,  and  at  her  decease,  or  her 
sooner  nonconformity  to  the  said  last-mentioned  clauses  and  injano- 
lions,  the  said  principal  sum  to  be  equally  divided,  share  and  share 
alike,  among  his  five  sisters,  Elizabeth,  Ann,  Isabella,  Dorothy,  and 
Emma,  and  their  respective  families,  if  any.  The  testator  died  in 
September,  1808,  leaving  his  wife  and  his  nve  sisters  surviving  him. 
The  wife  died  in  1849,  and  thereupon  the  trust  fund  was  paid  into 
court  by  the  then  trustees.  Four  of  the  testator's  sisters  were  married 
before  his  death.  The  date  of  the  marriage  of  the  fifth,  who  could 
not  be  found,  was  said  to  be  about  forty  years  ago.  Some  of  the 
daughters  had  children  born  during  the  life  of  the  testator,  and  some 
had  children  born  after  his  death,  but  during  the  lifetime  of  the  tenant 
for  life.  One  of  the  sisters  and  the  representative's  of  another  now 
petitioned  for  payment  of  one  fifth  to  each. 

T.  J.  PhiUipSj  for  the  petitioners,  cited  Robinson  v.  WaddeloWy  8  Sira, 
134 ;  Wood  v.  Wood^  8  Jur.  266 ;  3  Hare,  65 ;  and  Beales  v.  Crisford^ 
13  Sim.  592 ;  7  Jur.  1076. 

Sliebbeare^  for  the  children  alive  at  the  death  of  the  testator,  cited 
M^Leroth  v.  Bacon^  5  Ves.  166 ;  Barnes  v.  Paichj  8  Ves.  604 ;  and 
Woods  V.  Woods^  2  Jur.  818 ;  1  My.  &  C.  401 :  as  to  the  joint  ten- 
ancy, Bvffar  V.  Bradford,  2  Atk.  220 ;  De  WiUe  v.  De  WiUe,  11  Sim. 
41 ;  4  Jur.  625 ;  and  Sutton  v.  Torre,  6  Jur.  234. 

Elderton,  for  the  children  born  after  the  death  of  the  testatori  cited 
Froggatt  V.  Wardell,  14  Jur.  1101. 

Nalder,  for  the  trustees. 

Phillips,  in  reply,  cited  Crockett  v.  Crockett,  2  Ph.  553 ;  11  Jur,  98, 

February  12, 1851.    Lord  Cranworth,  after  stating  the  case,  said, 

i  15  Jur.  165. 
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that  three  constructions  had  been  contended  for.  On  behalf  of  the  pe- 
titioners representing  the  sisters,  it  was  argued  that  the  gift  must  be 
read  as  if  it  was  a  gift  to  them  in  fifths.  Mr.  Elderton  contended  that 
each  of  the  sisters  took  an  estate  for  life,  with  remainder  to  her  children 
born  during  the  lifetime  of  the  tenant  for  life ;  and  Mr.  Shebbeare,  on 
behalf  of  the  children  born  at  the  death  of  the  testator,  contended 
that  it  was  a  gift  to  the  widow  for  life,  with  remainder  to  the  five  sis- 
ters as  to  each  share,  and  to  such  children  as  should  be  Hying  at  the 
death  of  the  testator  as  joint  tenants.  Mr.  Phillips,  on  behalf  of  the 
sisters  alone,  contended  that  the  word  "  family"  must  be  rejected ;  he 
relied  particularly  on  the  case  of  Robinson  v.  Waddelowj  8  Sim.  134, 
before  the  vice  chancellor  of  England,  in  which  that  word  was  re- 
jected. I  cannot  say  that  that  case  is  quite  satisfactory  to  my  mind, 
but  I.think  it  went  on  the  specialty  of  the  language.  I  see  that  I 
was  counsel  in  it,  but  I  cannot  recollect  any  thing  about  it.  I  do  not 
quite  follow  the  reasoning,  and  I  cannot  agree,  if  it  is  meant  to  say 
tiiat  the  word  ^  family  "  is  to  be  always  rejected,  and  I  do  not  think  I 
can  act  upon  it  Mr.  Phillips  insisted  that  there  were  no  cases,  except 
Beaies  v.  Crisford,  13  Sim.  692 ;  7  Jur.  1076 ;  and  Wood  v.  Wood^  3 
Hare,  65 ;  8  Jur.  266,  in  which  the  court  had  given  effect  to  the  word 
**  family."  But  there  is  a  case  before  Lord  Hardwicke,  and  the  case 
<rf  Bixrnes  v.  Paicky  8  Ves.  604,  before  Sir  W.  Grant,  in  which  it  is  said 
that  the  word  meant  children.  So  in  Wood  v.  Woodj  3  Hare,  65 ;  8 
•Jnr.  266 ;  and  the  only  question  is,  whether  there  is  any  difference 
where  the  gift  is  to  the  parent  and  family.  In  Woods  v.  Woods^  1  My. 
&  C.  401 ;  2  Jur.  818,  Lord  Cottenham  held  that  the  gift  for  the  ben- 
efit of  a  woman  and  her  family  gave  the  children  an  interest  So  in 
BeaUs  v.  Crisford,  in  which,  however,  the  will  was  so  strangely  worded, 
tbat  it  can  hardly  be  said  to  be  an  authority.  I  do  not  think  I 
can  reject  these  words  as  unintelligible.  In  common  parlance,  in 
speaking  of  a  woman  and  her  family,  her  children  are  meant  We 
fiind  that  none  of  the  sisters  had  been  married  above  six  or  seven  years, 
and  therefore  could  have  no  family  except  children.  I  think  it  is  ob- 
vious, that  what  he  meant  was  his  sisters  and  their  children.  That 
consideration  decides  not  only  against  Mr.  Phillips,  but  also  against 
Mr.  Elderton.  His  construction  would  have  been  a  very  good  will, 
but  not  the  will  that  was  made.  He  might  have  given  to  his  sisters 
for  life,  with  remainder  to  their  children,  but  that  he  *has  not  done. 
On  this  point,  Froggatt  v.  WardeU^  14  Jur.  1101,  was  cited,  but  I  can- 
not rely  upon  that  case,  nor  would  the  learned  judge  who  decided  it 
say  it  was  'any  authority,  as  it  depended  upon  such  nice  specialties, 
that  it  cannot  govern  any  other  case.  The  result  of  mv  consideration, 
therefore,  is,  that  the  estate  must  be  divided  into  fiuhs ;  and  as  to 
each  fifth,  each  sister,  and  such  children  as  were  living  at  the  death 
of  the  testator,  take  that  one  fifth  as  joint  tenants. 
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Newbury  v.  Marten.* 

February  20,  1851. 

Foreclosure  —  Infant  —  Costs. 

Tnts  was  a  daim  for  foreclosure  against  the  devisees  of  the  inori* 
gagor,  one  of  whom  was  an  infant  The  infant  not  having  appeared, 
the  plaintifr  obtained  an  order  appointing  the  solicitor  to  the  fee  fund 
his  guardian.     The  claim  now  came  on  to  be  heard. 

Stevens^  for  the  plaintiff,  proposed  to  take  a  decree,  not  reserving  to 
the  infant  defendant  a  day  to  show  cause,  relying  on  sects.  7  and  8 
of  the  trustee  act,  1850,  by  which  the  court  is  empowered,  by  order, 
to  transfer  the  estates  of  infants. 

Lord  Cranworth,  V.  C,  however,  was  of  opinion  that  the  plaintiff 
had  a  right  to  have  the  common  decree  of  foreclosure,  with  a  day  for 
the  infant  to  show  cause.  There  was  nothing  in  the  trustee  act  to 
alter  the  rights  of  the  infant 

Ta^ler^  for  the  infant,  asked  that  the  costs  of  the  solicitor  to  the 
fee  fund  might  be  taxed  and  paid  by  the  plaintii!^  and  added  to  the 
debt  This  was  not  the  practice  generally  in  foreclosure  suits,  bat 
this  was  a  peculiar  case,  as  the  solicitor  only  appeared  for  the  con* 
venience  of  the  plaintiff 

Lord  Cranworth,  V.  C,  thought  that  that  ought  to  be  done. 


Ex  parte  Lawes,  in  re  The  Vale  op  Neath  and  South  Walbi 

Brewery  Joint-stock  Company.^ 

January  16,  1851. 

Joint-stock  Companies  WincUng^p  Acts  —  ContrUnUory  —  Void  Sale 

of  Shares. 

A  shareholder  in  a  joint-stock  company  sold  his  shares  to  a  tmstee  on  behalf  of  the  company, 
takinjr,  parsnant  to  a  resolution  of  the  company,  a  loan  note,  at  a  certain  rate  of  interest* 
at  five  years*  date.  A  reguhir  certificate  of  transfer  was  given,  and  entry  made  of  tho 
substituted  sharciiolder^s  name :  — 

ndd^  that  (in  accordance  with  tlie  decision  in  Morgan^i  Case^  of  the  late  lord  chancellor)  the 
render  of  the  shares  was  still  a  contributory,  without  qualification. 

This  was  an  appeal  motion,  made  on  behalf  of  Mr.  John  Lawes, 
the  executor  of  Mr.  William  Lawes,  from  the  decision  of  Master 

4 

1  15  Jar.  16a  >  15  Jar.  185. 

3  1  Mac  &  G.  2S5.    13  Jur.  665. 
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Ex  parte  Lawes,  in  re  The  Yftle  of  Netth  4  South  Wales  Brewery  Joint-stock  Co. 

Brougham,  by  which  Mr.  John  Lawes  was  placed  on  the  list  of  con- 
tributories  to  the  Vale  of  Neath  and  South  Wales  Brewery  Joint- 
stock  Company,  in  respect  of  thirty  shares,  without  qualification. 
The  facts  appeared  to  be  as  follows:  On  the  Slst  August,  1844, 
William  Lawes  was  the  holder  of  thirty  shares  in  the  company ;  and 
by  an  indenture  of  that  date,  and  made  between  William  Lawes,  of 
the  first  part,  W.  H.  Buckland,  of  the  second  part,  and  John  White 
Little  and  William  Brunton,  two  of  the  trustees  of  the  company,  of 
the  third  part,  WiUiam  Lawes,  in  consideration  of  450/.,  stated  to  be 
paid  to  him  by  W.  H.  Buckland,  assigned  these  thirty  shares  to  W. 
H.  Buckland,  his  executors,  administrators,  and  assigns.  On  the  13th 
November,  1844,  a  certified  extract  from  the  share-register  book  of 
ihe  transfer  of  thirty  shares  by  William  Lawes,  who  was  then  de- 
ceased, to  W.  H.  Buckland,  was  delivered  by  the  secretary  of  the 
company  to  John  Lawes,  as  such  executor,  signed  by  Mr.  Rusher 
and  Mr.  Buckland,  two  of  the  directors.  This  certificate  was  given 
pursuant  to  the  fortieth  section  of  the  deed  of  settlementi  which  was 
ki  the  f(dlowing  words :  40.  <'  A  book,  to  be  called  the  '  share-register 
book,'  shall  be  kept  by  the  secretary  of  the  company,  in  which  shall 
be  entered  the  names  knd  additions  of  the  seveml  (^prietors  for  the 
time  being  of  shares  in  the  capital  and  property  of  the  company,  to- 
gether with  the  number  of  the-  shares  which  they  shall  respectively 
have  therein ;  and  the  proprietors  for  the  time  being  shall  be  entitled 
to  copies,  by  way  of  certificate,  signed  by  two  of  the  directors  for  the 
time  being,  of  the  entries  relating  to  their  respective  shares  in  the  said 
share-register  book ;  and  such  copies  or  certificates  so  signed  shall,  as 
between  the  proprietors  of  the  company,  be  conclusive  evidence  of  the 
entries  of  which  they  purport  to  be  copies." 

By  the  forty-fourth  clause  of  the  deed  of  settlement,  provision  was 
made  for  the  cessation  of  the  responsibility  of  shareholders  upon 
transfer  or  forfeiture  of  their  shares.  Mr.  John  Lawes,  besides  taking 
this  certified  extract,  required  to  see  the  original  entry  in  the  share- 
register  book,  and  it  was  therefore  exhibited  to  him.  On  the  10th  of 
April,  1844,  an  extraordinary  general  meeting  of  the  company  had 
been  convened,  at  which  the  following  resolution  was  passed :  "  That 
if  any  shareholder  shall  be  desirous  of  withdrawing  from  the  com- 
pany, the  directors  shall  be  at  liberty  to  purchase  his  shares,  at  a  price 
not  exceeding  15L  per  share,  on  his  investing,  or  procuring  to  be  in- 
vested, an  amount  not  less  than  the  purchase  money  for  his  shares, 
and  taking  the  loan  note  of  the  company  for  five  years,  at  5L  per  cent. 
interest,  for  such  investment,  together  with  the  purchase  money  for 
bis  shares ;  but  in  case  of  preference  shares  being  so  purchased  by  the 
company,  the  same  shall  be  taken  at  a  price  not  exceeding  20/.  per 
share,  and  not  less  than  a  corresponding  amount  be  introduced." 

The  transfer  of  the  21st  August,  1844,  had  been  made  to  Mr.  Buck- 
land,  a  director  and  nominee  of  the  company,  in  pursuance  of  this 
resolution.  The  consideration,  mentioned  in  the  deed  as  being  paid| 
was  not,  in  fact,  paid  to  Mr«  Lawes,  but  a  loan  note  for  900/.  was 
given  to  him,  in  the  following  terms:  — 
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Ex  parte  Lawes,  tn  re  The  Viile  of  NeMh  &  Booth  Wales  Brewery  Joint-stock  Co. 

■ 

«Loan  Note,  No.  27.  — £900.  — Entered,  William  Lowther. 

«  Vale  of  Neath  Brewery,  Neath,  August  21, 1844. 

"  On  the  21st  day  of  August,  1849,  we  promise  to  pay  to  the  order 
of  Mr.  William  Lawes  the  principal  sum  of  900/.,  and  interest  on  the 
same,  half  yearly,  at  the  rate  of  5L  per  centum  per  annum. 

"  For  the  Vale  of  Neath  and  South  Wales  Brewery  Company* 

«  W.  H.  BucKLAND,  I  DJ^^to-g 
"J.W.  Little,        j  ^^i^-cctors. 

"  Payable,  when  due,  at  Messrs.  Drewett  &  Fowler's,  London." 

This  consideration  of  900/.  was  composed  of  450/.,  the  purchase 
money  for  the  shares,  and  450/.  money  lent  by  Mr.  William  Lawes  to 
the  company,  in  pursuance  of  the  resolution  of  the  meeting  of  the  10th 
April,  1844. 

BoundelliPalmer  and  Letamy  for  the  motion.  In  Ex  parte  Mof^tm^ 
1  Mac.  &  G.  225 ;  13  Jur.  665,  Lord  Cottenham,  C,  decided  (rcTereing 
the  decision  of  this  branch  of  the  court)  that  this  company  was  not 
bound  by  the  purchase  of  shares  in  pursuance  of  the  resolution  at  the 
meeting  of  April,  1844.  Still,  admitting  the  authority  of  that  decision, 
the  present  case  is  distinguishable  from  it,  as  here  there  has  been  a 
regular  entry  of  the  transfer  in  the  share-register  book,  and  also  of  the 
name  of  the  substituted  shareholder.  Of  this  the  whole  company  must 
be  taken  to  have  had  notice,  and  to  have  acquiesced  in  it,  Watford  ▼. 
Adie^  5  Hare,  112.  The  transfer  was  more  than  six  years  before  the 
order  for  winding  up  the  company  was  made,  and  therefore  the  statute 
of  limitations  applies  to  all  liabilities  on  account  of  the  company's 
debts  at  that  time.  As  to  the  shares,  it  is  a  question  between  Buck- 
land  and  the  company,  and  not  between  Mr.  Lawes  and  the  company. 
[They  cited  also  Holltoey's  Case,  1  De  G.  &  S.  777 ;  13  Jur.  954;  Rich^ 
monds  ExeaUors?  Case,  3  De  G.  &  S.  96 ;  13  Jur.  726,  and  Langstroik 
V,  Tmlmm,  3  Stark.  145.] 

Russell  and  Terrell,  for  the  official  manager,  were  not  called  on. 

Knight  Bruce,  V.  C.  There  may  be,  and  possibly  are,  specific 
diiTercnces  between  this  and  Morgan^ s  Case ;  but  my  impression  is, 
that  the  late  lord  chancellor  decided  Morgan! s  Case  on  a  ground  com* 
mon  to  that  and  the  present  case,  namely,  that  the  intention  of  all  the 
parties  in  the  transaction  of  the  transfer  was,  that  the  shares  should 
be  assigned  to  the  company,  that  is,  to  a  trustee  of  the  company  as  a 
trustee ;  and  that  such  a  transaction  cannot  be  maintained,  unless  the 
purchase  by  a  director  for  the  company  was  made  according  to  their 
rules*  I  find  a  distinction  in  HoUwey*s  Case,  13  Jur.  954,  on  the 
ground  that  the  legal  formalities  had  been  pursued,  and  it  was  not 
brought  home  to  the  party  transferring  that  he  knew  or  intended  it  to 
be  with  the  company.  The  motion  must  be  refused,  but  the  costs 
must  come  out  of  the  estate. 
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HmfIuIiv  v.  fMShvrDow* 


Hawkiiys  V,  Gathercole.* 

December  7,  1850,  «nd  Janaary  11,  1851. 

Privileged  CommuniciUians. 

H.  adTslieed  money  to  O.  on  <iie  Becnrity  of  oertahi  property  reccnUy  pnrduwed  by  On  B. 
being  solicitor  to  both  parties.  H.  aH/arwardB  filed  ma  oill,  alleging  that  the  proper^  waa 
insufficient,  and  tbat  there  had  been  flraad  and  ooUision  between  G.  and  B.: — 

Bdd,  that  letters  which  had  passed  between  0.  and  D.  with  reference  to  the  purchase  and  to 
the  mortgage  were  not  priTileged. 

The  bill  in  this  case  was  filed  on  the  19th  January,  1850,  by  'Wil* 
liam  Hawkins  against  the  Rev.  Michael  Angnstns  Grathercole,  G.  R. 
Dodd,  and  others.  It  stated  that  prior  to  Angast,  1845,  G.  R.  Dodd 
was  the  solicitor  for  Ghithercole,  and  acted  as  such  solicitor  in  the 
purchase  of  the  advowson  of  Chatteris  Nuns,  in  June,  1845  ;  that  in 
May,  1845,  the  plaintiff  applied  to  Dodd  to  invest  24,5002.  for  him  on 
eligible  freehold  security  by  way.  of.  mortgage,  and  that  Dodd  recom- 
mended the  above-mentioned  advowson  of  Chatteris  Nuns ;  that  kt 
carrying  out  this  mortgage  transaction,  Dodd  acted  as  solicitor  boiii 
for  the  plaintiff  and  for  Grathercole ;  that  by  an  indenture  of  the  3d 
August,  1845,  Grathercole  conveyed  the  said  advowson  to  the  plaintifl^ 
with  a  proviso,  that  if  Grathercole  should  pay  the  plaintiff  on  the  8th 
August^  1852,  the  said  sum  of  24.500^  with  interest,  then  the  plaintiff 
would  reconvey  the  advowson  to  Grathercole ;  and  in  the  said  indent- 
ure  were  contained  powers  of  sale  in  case  of  default  in  payment  of 
the  principal  or  of  the  interest ;  and  there  were  the  usual  covenantd' 
for  title.  The  bill  further  stated,  that  at  the  time  when  the  loan  was 
negotiated,  Gathercole  was  an  entire  stranger  to  the  plaintiff.  The 
bill  charged,  that  in  the  month  of  December,  1846,  the  plaintiff,  for  the 
first  time,  discovered  that  Gathercole  had  purchased  the  advowson,  for 
tiie  sum  of  16,000/.,  from  the  Rev.  Robert  Chatfield,  then  vicar,  and 
of  the  age  of  sixty-nine ;  (Chatfield  appeared  to  have  died  or  resigned 
in  the  year  1845,  and  Grathercole  to  have  presented  himself,  as  Gkithep. 
cole  was  in  the  bill  styled  incumbent  of  tiie  living  of  Chatteris  Nuns ; 
see  S.  C,  14  Jur.  1103 ;)  that  in  1845  Grathercole  was  of  the  age  of 
forty-six,  or  thereabouts ;  that  Dodd  was  well  aware  of  the  value  of 
the  advowson,  and  knew  that  it  was  not  a  sufllident  security ;  that 
Dodd  allowed  the  plaintiff  to  advance  his  money  in  pursuance  €t  a 
scheme  entered  into  between  the  plaintiff  and  Dodd ;  that  various 
communications  passed  between  Grathercole  and  Dodd  in  relation  to 
procuring  this  advance  of  money,  from  which  it  would  appear  tbat 
Dodd  was  well  aware  of  the  inadequacy  of  the  security ;  and  the  biB 
prayed  an  account  of  what  was  due  to  the  plaintiff,  and  that  the 
advowson  might  be  sold  and  the  proceeds  paid  to  the  plaintiff,  and  the 
deficiency  made  up  by  Gathercole  and  Dodd ;  and  also  for  the  remo"^ 
of  Dodd,  who  bad  been  appointed  under  certain  deeds  receiver  of  the 
tithes  and  rents.    The  defendant  Gathercole,  by  his  answer,  said  that 

« 
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be  had  in  the  first  schedule  set  forth  a  full  list  of  the  letters  which  had 
passed  between  him  and  Dodd  in  reference  to  the  purchase  of  the  said 
advowson  and  the  subsequent  mortgage  thereof,  which  were  then  in 
bis  possession  or  power,  but  said  that  all  the  said  letters  were  confi- 
dential communications  made  by  Dodd  to  the  defendant  in  his  char- 
acter as  defendant's  solicitor,  and  submitted  that  such  letters  were 
privileged  communications,  and  that  he  ought  not  to  be  called  txpoii 
to  produce  the  same.  The  plaintiff  now  moved  for  production  of  the 
documents. 

Bethell  and  S.  Smithy  in  support  of  the  motion,  cited  Wakinffham 
T.  Ooodrickej  3  Hare,  122. 

Boabwrgh  (RoU  with  him,  absent)  opposed.  The  letters  between 
Gathercole  and  Dodd  can  have  no  reference  to  the  sale  asked*  for  in 
this  Buit,  and  could  not  be  demanded  even  if  there  were  no  question 
as  to  privilege.  They  are  privileged  as  between  Gathercole  and  Dodd, 
his  solicitor.  They  may  be  material  in  respect  of  the  relief  prayed 
against  Dodd,  but  not  against  us.  Herring  v.  Clobery^  1  Ph.  91 ;  6 
Jur.202. 

Bethellj  in  reply.     * 

Lord  CaiiNwoRTH,  Y.  C.  The  bill  in  this  case  was  filed  by  a  sen*: 
tieman  named  Hawkins  against  the  defendant  Gathercole  and  others 
for  the  purpose  of  impeaching  the  mortgage  of  the  advowson,  on  the 
ground  of  fraudulent  collusion  to  represent  that  it  was  of  greater  value 
than  it  really  was.  These  were  the  circumstances  of  the  suit :  The 
advowson  had  been  a  short  time  before  purchased  by  Mr.  Grathercole 
from  a  gentleman  named  Chatfield ;  and  Mr.  Gathercole,  being  him- 
self a  clerk,  presented  himself,  and  then  afterwards  raised  money 
by  means  of  mortgage,  or  raised  it  before.  Of  course  much  corre- 
spondence would  have  passed  between  him  and  his  solicitor,  both  during 
the  purchase  and  at  the  time  of  the  mortgage.  He  is  caUed  upon 
to  produce  the  documents,  and  says  he  has  in  the  first  schedule  set 
forth  a  fuU  list  of  the  letters  which  had  passed,  but  that  such  commu- 
nications were  confidential,  and  made  by  Dodd  to  the  defendant  in 
bis  character  of  the  defendant's  solicitor.  In  this  case  I  think  I  am 
relieved  from  the  necessity  of  making  much  inquiry  on  the  subject, 
because  this  is  the  very  case  decided  by  Sir  J.  Wigrara,  V.  C,  in  Wal* 
Hngham  v.  Goodricke^  3  Hare,  122.  That  learned  judge  was  very  ad- 
verse to  extending  the  doctrines  of  production,  but  the  authorities 
bound  him,  whatever  his  own  opinion  might  be.  What  took  place 
there  was  this :  A  negotiation  was  opened  between  a  person  pro- 
fessing to  be  the  agent  of  Goodricke  and  the  agents  of  Lord  Walsmg-. 
^am,  whereby  Goodricke  contracted  to  sell  the  estates  to  Lord  Wal- 
•ingham.  Negotiations  and  correspondence  took  place  by  the  inter- 
vention of  the  agents ;  and  so  far  as  Dowbiggin,  who  was  alleged  to 
be  Goodricke's  agent,  was  concerned,  the  price  was  settled,  abstracts 
were  delivered,  and  further  correspondence  took  place.    Then,  at  the 


COURTS  OP  CHANCfiRY,  1850-51.  HI 

Thomas's  Tn»t— Robinson's  Trust. 

• 

dose  of  the  year  1842,  the  defendant's  solicitots,  finding  perhaps  ^ 
defect  in  the  titles,  intimated  that  they  found  they  could  not  complete 
the  matter,  that  nothing  bound  them,  and  that,  it  any  question  arose, 
Lord  Walaingham  must  take  such  measures  as  he  might  be  advised. 
The  bill  was  filed  for  specific  performance,  and  the  defendantadmitted' 
that  he  had  a  great  deal  of  correspondence  which  passed  in  that  yeax 
between  them,  and  Sir  J.  Wigram,  V.  C,  ordered  production  of  the, 
correspondence,  except  of  so  much  as  the  parties  should  state  on  oatn 
passea  after  the  first  da^  when  the  dispute  arose.  Now,  here  no  fetters- 
seem  to  have  passed  after  the  dispute  arose.  No  point  is  raised  that . 
any  such  passed,  and  I  must  make  a  general  order  for  production. 


ThOBCAB's    TrOST.^  '^' 

Febrnarj  7,  1851. 

Practice  —  Tmsiee  Act 

In  this  case,  certain  persons  interested,  being  desirous  of  having  new 
trustees  appointed  of  certain  articles  of  setuement,  had  exhibited  a 
statement  before  a  master,  under  the  13  &  14  Vict  c  60,  s.  38,  and 
the  master  had  given  a  certificate  approving  of  certain  persons  as 
new  trustees,  all  parties  interested  having  appeared  before  him  and 
consented. 


•  »t 


Hetheringkm^  on  behalf  of  the  persons  exhibiting  the  statement,  now 
moved  that  the  certificate  might  be  confirmed,  and  that  an  ord^r  might 
be  made  appointing  the  persons  approved  of  by  the  master  trustees 
of  the  articles  of  settlement  The  other  parties  interested  did  not 
appear,  and  the  question  was,  whether  it  was  necessary  for  them  to 
do  so,  as  they  had  already  consented  before  the  master. 

.  Lord  Cranworth,  V.  C,  thought  they  must  appear  and  consent, 
and  made  the  order  on  the  production  of  consent  brief  from  the  other 
parties. 


Robinson's  Trust.' 

Febniary  12,  1851. 

New  Trustee. 

A  new  tnuteo  will  bt  appointed  b/  the  court  withoot  a  leferenoe,  on  pn>of  id  his  fitness,  and 

on  his  consent 
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Tbi8  was  an  application  for  the  appointment  of  a  new  tamstee  ia 
the  place  of  a  retiring  trustee,  under  the  trustee  act,  1850.  The 
letinng  trustee  refused  to  join  in  appointing  a  new  trustee  under  the 
powers  in  the  deed  creating  the  trust,  which  rendered  this  applicatioa 
iieoessary. 

Prendergast^  for  the  petitioners,  read  an  afiklavit  of  the  fitness  of 
the  person  proposed  to  be  appointed,  and  that  he  had  verbally  con- 
sented to  the  appointment 


',  for  the  retiring  trustee. 

Lord  Cranworth,  Y.  C,  thought  that  the  new  trustee  ought  to 
appear  andconsent,  and  suggested  that  he  might  have  been  joined  as  a 
petitioner ;  but,  subject  to  the  production  of  his  consent,  his  loraship 
made  the  order  appointing  the  new  trustee,  and  directing  a  transfer 
of  the  funds,  without  a  reference  to  the  master. 


Waldron  v.  Slopbr.^ 

Febniaiy  20,  1851. 

Short  Claim —  Co$U* 

This  had  been  set  down  on  the  certificate  of  the  plaintiff's  counsel 
as  a  short  claim. 

BeiheU  and  Rogers^  for  the  plaintiff,  opened  the  case* 

Stuart  objected  that  it  could  not  be  a  short  claim. 

Lord  Cranworth,  V.  C,  was  of  the  same  opinion,  and  said  that 
it  must  follow  what  he  understood  to  be  the  practice  in  short  causes, 
and  that  the  costs  of  the  parties  brought  here  ought  to  be  paid  by  the 
party  setting  it  down,  but  desired  the  registrar  to  certify  as  to  the  prac-  * 
tiee.     (See  SUls  v.  Treacher,  which  occurred  later  in  the  day.) 

Shapter,  O.  M.  Giffard,  and  T.  Wood  appeared  for  different  parties.  ^ 
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Beajpon  v.  Netdafold* 


Benton*  v.  Nbttlepold.^ 

December  11  and  12,  1850. 

Discovery  —  Immoral  Consideration  —  Action  at  Lata  —  Pleadingr  • 

A  bill  for  discovery  in  aid  of  a  plea,  pleaded  bj  the  plaintiff  in  eauity  to  an  action  by  a 
trastee  upon  a  covenant  entered  into  by  tbe  plaintiff  m  cqnitv  for  tnc  payment  of  an  nnna- 
TXj  to  die  plaintiff  at  law,  upon  tmst  for  one  C.  N^  stated  that  the  deed  of  covenant*  wa« 
valid  on  the  face  of  it,  bat  tnat  the  consideration  for  it  wai  a  prospective  illicit  cohabita- , 
tion  snbseqaently  had  between  the  plaintiff  and  the  said  C.  N.,  which  had  been  since  dis-  ' 
continued,  and  that  discovery  of  the  true  consideration  was  necessary  for  his  defence  at 
law.  Demorrer  for  want  of  equity  bv  the  plaintiff  at  law  overmltd,  no  diaoorofy  being 
aought  which  could  by  possibility  subject  him  to  pains  and  penalties. 

Altliongli,  where  a  bill  is  for  discovery  and  relief,  it  may  be  demumblo,  yet  where  it  is  for 
discovery  only,  in  aid  of  a  defence  at  law,  it  will  not  be  demurrable,  unless  the.  discovery  . 
would  infringe  upon  some  known  rule. 

This  was  an  appeal  from  an  order  of  the  late  vice  chancellor  of 
England,  allowing  a  demurrer  to  the  plaintiff's  bill  of  discovery.  The 
bill  stated,  that  in  the  month  of  December,  1847,  the  plaintiff  indis- 
creetly executed  a  certain  indenture,  dated  the  14th  of  that  month. 
The  bill  stated  the  indenture  in  totidem  verbis^  from  which  it  appeared 
that  the  plaintiff,  being  desirous  of  making  a  provision  for  Caroline 
Nettlefold,  spinster,  agreed  with  the  defendant,  W.  Nettlefold,  to 
grant  an  annuity  of  200^,  to  be  paid  to  her  for  her  natural  life ;  and 
that  in  pursuance  of  that  agreement,  and  in  consideration  of  the  sum 
of  10^.  by  the  said  defendant  paid  to  the  plaintiff,  the  plaintiff  granted 
an  annuity  of  200/,  to  the  defendant,  W.  Nettlefold,  during  the  life 
of  the  said  Caroline  Nettlefold,  for  the  separate  use  of  the  said  Car- 
oline Nettlefold,  and  covenanted  for  the  due  payment  thereof.  Thd 
bill  then  stated,  that  the  said  indenture  was  valid  on  the  face  of  it, 
and  that  the  consideration,  as  appearing  by  the  said  deed,  was  free 
from  legal  objection ;  but  that  the  fact  was,  that  the  consideration  for 
the  said  deed  was  a  prospective  illicit  cohabitation  and  improper  con- 
nection subsequently  had  between  the  plaintiff  and  the  said  Caroline 
Nettlefold,  and  that  tbe  said  deed  was  invalid ;  that  after  the  execu- 
tion of  the  said  deed,  the  plaintiff,  seeing  the  impropriety  of  the  said 
connection,  and  finding  himself  duped,  broke  off  and  discontinued  the 
same  altogether;  that  the  said  defendant  well  knew  that  the  consid- 
eration for  which  the  said  deed  was  executed  by  the  plaintiff  was 
immoral  and  illegal ;  nevertheless,  he  had  recently  commenced  an  ac- 
tion at  law  to  recover  the  arrears  of  the  said  annuity ;  that  the  plain- 
tiff put  in  a  plea  to  the  said  action,  to  the  effect  that  the  said  deed 
was  executed  and  delivered  by  the  plaintiff  to  the  said  William  Net- 
tlefold, in  consideration  of  the  said  Caroline  Nettlefold  then  agreeing- 
with  the  plaintiff  unlawfully  and  immorally  to  cohabit  and  commit* 
fornication  with  the  plaintifi,  and  for  no  other  value  or  consideration 
whatever ;  that  in  order  to  prove  the  truth  of  his  said  plea,  and  defend 
the  said  action,  discovery  of  the  matters  aforesaid  was  necessary.  '  The 
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bill  prayed  discovery  accordingly,  and  that  in  the  mean  time  the  defend- 
ant, W.  Nettlefold,  mi^ht  be  restrained  from  proceeding  with  his  said 
action.  To  this  bill,  the  defendant,  W.  Nettlefold,  demnrred,  for  want 
of  equi^.  The  vice  chancellor  of  England  allowed  the  demmrer, 
being  of  opinion  that  the  plaintiff  having  effected  his  immoral  pur- 
pose, and  obtained  that  for  which  he  stipulated,  the  court  ought  not 
to  interfere  to  compel  discovery ;  drawing  a  distinction  between  the 
present  case  and  that  of  Sismey  v.  EH^  13  Jur.  480,  where  the  plaintiff 
had  withdrawn  from  the  agreement  before  cohabitation.  (The  ease  ia 
reported  13  Jur.  798.)  The  plaintiff  now  appealed  from  the  order 
allowing  the  demurrer. 

Wood  and  Bird^  in  support  of  the  appeal.  A  defendant  in  an  action- 
at  law  is  always  entitled  to  discovery  in  equity  to  enable  him  to  de- 
fend the  action,  unless  the  defendant  in  equity  can  show  some  right 
of  exemption  from  the  rule,  on  the  ground  of  penalties,  or  otherwise* 
Suppose  that,  instead  of  an  action  at  law  upon  the  deed,  the  trustee 
or  Miss  Nettiefold  had  filed  a  bill  in  this  court  for  relief,  there  can  be 
no  doubt  but  that  Mr.  Benyon  would  have  been  entitled  to  set  up  the 
immoral  consideration,  and  the  court  would  have  assisted  him  in 
making  out  that  defence.  Knye  v.  Mbore^  2  Sim.  &  S.  260.  The 
same  principles  must  be  followed,  whether  the  discovery  is  sought  in 
aid  of  a  defence  at  law  or  in  aid  of  a  defence  in  equity ;  for  this  court 
never  does  indirectly  what  it  would  refuse  to  do  directly ;  and  it  would 
never  say  to  the  trustee  in  the  present  case,  ^  We  wiU  dismiss  your 
bill  if  you  file  it  for  relief,  yet  if  you  bring  your  action,  we  will  prevent 
the  otner  side  from  setting  up  the  defence  which  must  have  succeeded 
against  your  bill  should  you  have  filed  it.''  It  is  a  matter  of  course 
to  give  the  discovery,  unless  it  would  subject  the  party  to  penalties. 
Lord  Redesdale  mentions  six  cases  in  which  discovery  will  not  be 
granted,  Mitf.  150,  3d  ed.,  the  fifth  and  sixth  of  which  are  the  moat 
important.  5th.  "  That  the  discovery,  if  obtained,  cannot  be  ma- 
terial." 6th.  '<  That  the  situation  of  the  defendant  renders  it  improper 
for  a  court  of  equity  to  compel  a  discovery."  First,  then,  is  not  this 
discovery  material  to  the  defence  ?  Collins  v.  Blantem^  2  Wils.  341^ 
settles  this  in  the  affirmative.  Secondly,  is  the  defendant  so  circum- 
stanced as  to  protect  him  from  the  discovery  ?  We  submit  that  there 
is  no  pretence  for  saying  that  he  is  asked  any  thing  that  could  crim- 
inate himself.  It  does  not  follow,  that  because,  had  the  plaintiff*  filed 
a  bill  to  haVc  the  deed  delivered  up,  upon  the  ground  of  the  immoral 
consideration,  it  would  have  failed,  therefore,  where  the  bill  is  only  for 
discovery  in  aid  of  the  defence  to  the  action,  the  discovery  will  be 
denied.  This  distinction  between  a  bill  for  relief  and  discovery  con- 
sequent upon  the  right  to  relief,  and  discovery  only,  is  very  dearly 
recognized.  Thorpe  v.  Macauley^  5  Mad.  218,  230 ;  and  on  appeal, 
Macauley  v.  Shackle,  1  Bligh,  N.  S.  96, 127.  They  also  referred  to 
BaUy  V.  Oiester,  5  Beav.  103.  Sismey  v.  JS/i,  13  Jur.  480.  Lowndes 
V.  Taylor,  1  Mad.  423.  Hawkins  v.  Hail,  1  Beav.  73 ;  3  Jur.  282.  WU- 
mot  V.  Maccabe,  4  Sim.  263. 
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SoU  and  Ebrej  omitara.  Theie  is  no  such  distinction  between 
bilis  for  relief  and  bills  for  discovery  as  has  been  contended  for  by  the 
other  side,  and  we  submit  that  any  thing  that  will  support  a  demurrer 
to  a  bill  for  relief  will  support  a  demurrer  to  discovery  only.  Liord 
Bedesdale  says,  ^  Every  bill  is  in  reality  a  bill  of  discovery,"  &c. 
MitL  33,. 4th  ed.  If  this  court  will  refuse  to  be  active  where  relief  . 
is  asked,  it  will  also  refuse  to  be  active  where  discovery  is  sought  in 
aid  of  a  defence  at  law.  The  fact  of  there  being  an  action  at  law 
pending  vnlt  overrule  many  objections  to  a  bill,  but  not  all  objections. 
The  circumstance  of  a  suit  pending  is  only  one  of  the  circumstances 
to  be  considered  in  deciding  the  right  to  discovery.  Mitf.  157,  185, 
4th  ed.  The  sixth  case  mentioned  by  Lord  Redesdale,  and  referred 
td  by  the  other  side,  points  precisely  to  a  case  like  the  present,  namely, 
that  the  court  will  not  assume  jurisdiction  to  compel  discovery  ;  and 
the  present  is  one  of  those  cases  in  which  this  court  will  say,  if  you 
have  given  a  right  at  law,  let  the  court  of  law  take  its  course.  The 
question,  in  fact,  is.  Will  this  court  alter  the  legal  rights  ?  For  giving 
discovery  is  altering  the  legal  rights,  and  it  is  granting  relief.  Wi- 
gi^n  on  Discovery,  5,  pi;  10.  Lord  MaiUagne  v.  Dudman^  2  Ves.  sen. 
§97.  Parkhwsi  v.  Lowiet^  1  Mer.  391.  The  real  question  is.  Is 
the  court  asked  for  assistance  ?  The  other  side  admit,  that  if  the 
bill  asked  the  least  relief  a  demurrer  would  have  held.  The  only  case 
eited  by  the  other  side  that  requires  any  comment  is  the  case  ol  Mac» 
auiep  V.  ShackUy  but  that  case  only  shows  that  the  court  will  look  at 
the  fact  that  the  discovery  is  sought  in  aid  of  the  action  at  law,  and 
will  judge  whether  it  is  proper  to  assist  the  party  in  equity.  It  is  not 
because  a  plaintiff  in  equity  is  a  party  defendant  to  an  action  at  law 
that  he  will  obtain  discoveiy,  but  because  he  wished  to  set  himself 
riffht  by  proving  his  justification.  There  are  two  answers  to  this 
bul :  first,  the  discovery  sought  is  immaterial ;  secondly,  there  is  good 
ground  in  equity  for  refusing  to  give  discovery  even  if  it  should 
assist  the  defence  at  law.  First,  it  is  true,  that  in  many  cases 
you  mf^  show  the  illegal  consideration  as  an  answer  to  an  action, 
as  in  CoUins  v.  Bkmierny  but  this  principle  seems  only  to  extend 
to  cases  where  the  consideration  is  against  public  policy  or  statute 
law.  What  argument,  as  to  public  policy,  is  there  in  the  present  case 
in  favor  of  the  defence  to  the  action,  which  may  not  be  urged  ten- 
fold against  the  defence  ?  Is  a  man,  who  seduces  a  woman  by  means 
of  giving  such  a  deed  as  the  present,  to  be  assisted  in  defeating  that 
dead  after  he  has  gained  what  he  gave  the  deed  for  ?  Walker  v.  Per- 
kins, 3  Burr.  1568.  It  is  doubtful  what  would  be  the  decision  of  a 
demurrer  to  the  plea  at  law.  Sharp  v.  Taplor,  2  Ph.  801.  T/iomsori 
▼.  T%ommh  7  Ves.  470.  Tuimer  v.  Vaughan,  2  Wils.  339.  Ward  v. 
i&yd,  13  Law  J.  Rep.  (n.  s.)  C.  P.  5 ;  6  Man.  &  G.  785.  Secondly, 
it  is  clear,  that  where  a  person,  circumstanced  like  the  plaintiff  in 
equity,  comes  into  equity  for  any  relief,  the  court  of  equity  refuses  it 
Frtmeo  v.  BolUni^  3  Ves.  368.  Sismey  v.  Mi,  ubi  sup.  This  must  be 
heki  to  flow  from  the  latter  case,  that  if  immoral  conduct  had  resulted 
from  the  contract,  the  decision  of  the  vice  chancellor  of  England 
must  have  been  different  from  what  it  was. 
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Woody  in  reply.  I  submit  that  there  is  a  clear  distinction  between 
bills  for  relief  and  bills  for  discovery  merely.  The  real  point  is  this : 
Is  not  the  equity  for  discovery  very  different  from  an  equity  for  relief? 
In  the  former  you  have  only  to  show  the  court  that  there  is  an  action 
pending  in  some  court  of  civil  process,  in  defence  to  which  discovery 
IS  required.  This  is  what  is  laid  down  in  Mitf.  185, 186,  4th  ed.  In 
Baity  v.  Chester  there  was  relief  asked  in  a  technical  sense.  In 
Frtmco  v.  Bolton  the  discovery  asked  would  have  subjected  the  de- 
fendant to  ecclesiastical  censures.  S/iarp  v.  Taylor  m^kes  against 
the  argument  of  the  other  side.  Although  a  bankrupt,  or  an  alien 
enemy,  cannot  sue,  yet  if  he  be  sued,  he  may  have  relief  in  equity. 

[Lord  Chancellor.  The  principle  as  to  a  bankrupt  and  an  alien 
enemy  is  this,  that  he  is  supposed  incapable  of  having  property,  but 
aa  soon  as  he  is  made  a  defendant  at  law  he  is  treated  as  one  having 
property,  and  may  come  here.] 

Our  equity  is  not  that  we  have  entered  into  an  immoral  contmct, 
and  ask  to  be  relieved ;  but  we  say  we  are  sued  at  law  upon  this 
.  contract,  and  we  want  discovery  to  prove  our  defence.  Jyilmot  v. 
Maecabe^  4  Sim.  263.  There  is  no  allegation  on  this  bill,  nor  any 
interrogatory,  as  to  any  act  of  the  defendant  which  could  tend  to 
criminate  him. 

Lord  Chancellor.  It  appears  io  me  that,  both  upon  principles 
and  authorities,  this  demurred  must  be  ovenruled.  The  objections  to 
this  bill,  which  is  tiled  by  a  party  for  discovery  to  aid  his  defence  at 
law,  are  —  first,  that  he  has  no  defence  at  law ;  and,  secondly,  that 
the  manner  in  which  he  has  stated  upon  his  bill  his  plea  at  law  is  not 
•an  answer  to  the  declamtion.  First,  as  to  the  point  whether  the  party 
has  a  defence  at  law.  It  is  suggested  that  that  question  is  open  to  so 
much  doubt,  that  I  ought  to  send  the  case  to  a  court  of  law ;  and  I 
should  do  so  had  I  any  doubt  upon  the  point,  but  I  have  no  doubt 
whatever  upon  it  Upon  principle  it  is  clear,  that  if  a  man  be  sued 
at  law  upon  a  contract,  and  that  contmct  be  embodied  in  a  deed,  or 
rest  merely  in  parol,  it  is  competent  to  him  to  plead  matter  which 
shows  that  the  contract  was  founded  upon  an  illegal  considemtion. 
That  is  so  well  settled  in  the  case  of  Collins  v.  Blantem^  that  it  is  not 
now  arguable.  As  to  the  statement  of  the  plea,  I  think  it  is  sufficient : 
it  is  not  necessary  in  a  bill  of  this  description  to  set  out  the  plea  in 
such  a  manner  as  would  prevent  a  special  demurrer  at  law  —  it  is 
oi|ly  necessary  to  show  the  subject  matter  of  the  plea ;  and  here  it 
is  stated  in  distinct  terms,  that  the  bond  was  given  in  pursuance 
of  an  agreement  for  future  cohabitation,  and  that  that  was  an  im- 
moral considemtion,  and  a  good  defence  at  law.  If  there  was  any 
objection  to  the  form  of  the  plea,  I  think  we  should  have  heard  of  a 
demurrer  at  law  instead  of  here.  The  first  point,  therefore,  falls  to 
the  ground.  A  good  deal  has  been  said  as  to  the  principle  of  the 
case,  and  the  question  of  morals,  and  as  to  how  far  defences  of  this 
description  should  be  favored  in  point  of  law.  The  law,  in  sanctioning 
a  drfence  upon  the  ground  of  the  illegality  of  the  contracti  does  not 
aid  that  defence  to  favor  the  party  urging  it,  but  to  prevent  its  being^ 
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made  the  medium  of  enforcing  that  illegal  contract:  if  courts  of  law 
did  not  allow  such  a  defence,  it  would  be  tantamount  to  allowing 
€M)ntracts  for  living  together  in  a  state  of  illicit  cohabitation.  I  do  not 
think  that  the  tone  of  society  would  be  improved  by  holding  that 
women  who  sell  their  chastity  are  to  be  treated  with  pity;  such  con- 
duct is  against  the  law,  therefore  they  are  not  entitled  to  the  assist- 
ance of  the  law :  and  as  the  dearest  interests  of  society  depend  upon 
the  chastity  that  is  observed  amongst  its  females,  it  is  not  desirable 
in  any  manner  to  encourage  breaches  of  that  chastity.  It  appears  to 
me  unnecessary  to  follow  this  view  of  the  case  any  further,  ft  is  said 
that  this  court  will  not  grant  relief  to  the  man  when  he  comes  with 
his  bill  to  have  a  bond  oi  this  description  delivered  up.  It  is  unneces- 
sary to  enter  into  that  question,  for  that  argument  is  only  used  as  the 
foundation  foi^the  next  proposition,  namely,  that  where  this  court  will 
not  grant  relief,  it  will  not  grant  discovery.  The  plaintiff  in  equity 
says,  **  Although,  perhaps,  no  relief  might  be  granted  were  I  to  come 
with  a  bill  to  have  the  bond  delivered  up,  yet  I  am  not  now  asking 
relief  or  discovery  dependent  upon  my  right  to  that  relief,  but  I  come 
to  equity  and  say,  you,  the  plamtiff  at  law,  are  seeking  at  law  to  get 
a  judgment  of  a  court  of  law,  withholding  from  that  court  the  material 
facts  of  the  case,  although  these  facts  are  in  the  knowledge  of  the 
plaintiff  at  law ;  and  he  is  preventing  me  from  showing  the  truth  of 
those  facts,  while  he  is  asking  the  court  of  law  to  give  him  judgment. 
I  therefore  ask  the  court  of  equity  to  restrain  the  court  of  law  from 

?' ving  judgment  until  I  obtain  this  evidence  from  the  plaintiff  at  law." 
he  question  is,  whether,  supposing  that^  instead  of  it  being  an  action 
at  law  to  enforce  the  bond,  it  was  the  case  of  a  suit  by  the  obligor  to 
be  relieved  from  that  bond,  and  supposing  that  the  court  would  not 
grant  this  relief,  does  it  follow  that,  upon  that  ground,  he  is  not  enti- 
tled to  discovery,  where  he  only  requires  that  discovery  to  defend 
himself  against  the  action  upon  the  bond  ?  I  think  the  authorities- 
are  decisive  that  he  is  entitied  to  that  discovery.  I  observed  that  Mr. 
Bolt,  in  examining  the  case  of  Frtmco  v.  Bolton,  did  not  apply  his 
attention  to  the  concluding  part  of  the  judgment,  which  explains 
Lord  Loughborough's  remarks  on  the  subject  of  discovery,  namely, 
tiiat  the  discovery  sought  would  have  subjected  the  defendant  to  the 
consequence  of  having  lived  in  an  illicit  course  of  life.  It  would  be 
idle  to  go  through  all  the  cases  that  have  been  cited ;  they  all  tend  to 
show,  that  although,  where  a  bill  is  for  discovery  and  relief,  it  may  be 
demurrable,  yet  where  a  bill  is  for  discovery  merely,  in  aid  of  a  defence 
at  law,  it  will  not  be  demurrable  unless  that  discovery  infringe  upon 
some  kno^n  rule ;  and  in  the  present  case  I  do  not  see  any  where  in 
the  bill  an  allegation  which  could  subject  the  defendant  in  equity  to 
any  penalties ;  it  does  not  state  that  the  trustee  knew  of  the  consider- 
ation at  the  time  of  the  execution  of  the  bond.  This  is,  therefore,  the 
ease  of  a  bond  given  to  a  trustee  for  a  woman,  upon  an  agreement, 
not  with  the  trustee,  but  with  the  woman  herself,  for  illicit  cohabitation. 
But  even  supposing  that  the  trustee  knew  of  this  agreement  for  future 
cohabitation,  and  ^at  the  woman  had  upon  this  agreement  obtained' 
the  bond  to  be  given  to  the  tntBte&for  her,  who  could  9sf  that  this 
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wonid  subject  him  to  pains  or  penalties  ?  It  appears  to  me,  therefore^ 
that  where  a  defendant  is  sued  at  law,  and  he  has  a  good  defence 
npon  the  nature  of  the  contract,  he  is  entitled  to  a  discovery  touching 
the  nature  of  that  contaract,  where  it  can  be  obtained  without  infringing 
upon  any  rules. 
^       ^  Demurrer  overruled. 


In  re  The  Norwich  Yarn  Company  and  The  Joint-stock  Com- 
panies Winding-up  Acts.* 

December  2,  3,  4,  and  5, 1850. 

Winding'up  Acts — Jurisdiction.        ^ 

Tlie  coart  has  jaiiidiction,  on  appeal  from  the  decision  of  the  maater  disallowiag  a  elaifli. 
nnder  a  winding-ap  order,  to  direct  an  action  at  law  to  try  the  validity  of  the  debt 

This  was  a  motion  by  Clement  Mingay  Felton,  one  of  the  public 
officers  of  the  East  of  England  Bank,  on  behalf  of  the  said  bank,  that 
the  declaration  or  decision  of  Master  Blunt,  disallowing  the  claim  of 
the  said  Clement  Mingay  Felton  on  behalf  of  the  said  East  of  Eng- 
land Bank,  as  a  creditor  of  the  Norwich  Yarn  Company,  for  the  sum 
<jf  35,755/.  25.  5rf.,  with  interest  from  the  19th  May,  1849,  might  be 
reversed  or  varied,  and  that  the  said  master  might  be  ordered  to  allow 
such  claim.  The  Norwich  Yam  Company  was  formed  in  1833,  as 
an  ordinary  trading  company,  for  the  purpose  of  spinning  wool  and 
^  mohair  into  yam ;  and  its  original  capital  consisted  of  30,000/.,  divid- 
ed into  300  shares  of  100/.  each.  The  officers  of  the  company  were 
nine  directors  and  trustees,  three  auditors,  a  treasurer  and  manager, 
and  secretary.  The  deed  of  partnership  was  dated  the  2d  August, 
1834.  The  original  bankers  of  the  company  were  the  Norfolk  and 
Norwich  Joint-stock  Bank,  but  that  bank,  in  1836,  became  merged  in 
the  East  of  England  Joint-stock  Bank,  who  thenceforth  acted  as 
bankers  of  the  yarn  company.  The  capital  of  the  yarn  company 
proved  insufficient  to  enable  them  to  carry  on  their  undertaking,  and 
they  shortly  afterwards  overdrew  their  account  with  the  bank,  and  the 
balance  against  them  with  the  bank  gradually  increased  till  October, 
1847,  when  there  was  a  large  balance  due ;  but  after  that  period  the 
yam  company  ceased  to  continue  tmding,  and  they  had  no  further 
transactions  with  the  bank ;  and  in  1849  a  petition  was  presented  to 
wind  up  the  affairs  of  the  company  under  the  joint-stock  companies 
winding-up  acts,  and  an  order  was  made  in  accordance  w^ith  the  pe- 
tition. The  East  of  England  Bank  carried  in  their  claim  under  this 
order.  The  master  expressed  his  opinion  that  the  debt  ought  to  be 
established  by  action  at  law,  and  he  certified  that  he  had  not  thought 
fit  to  allow  the  claim.  The  ground  on  which  the  claim  was  disputed 
before  the  master,  and  on  the  present  appeal,  was,  that  the  debt  waa 

1  15  Jar.  911. 
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^xmtmcted  by  tbe  directors  and  majtiagerB  of  tbe  yarn  company  witb- 
ooi  sufficient  authority,  and  in .  manner  not  authorized  by  the  deed 
of  partnership;  and  that  the  bank  had  notice  of  these  facts. .  On  tbe 
other  hand,  for  the  bank,  it  was  urged  that  the  debt  was  a  common 
partnership  debt,  and  that,  if  there  had  been  any  deviations  from  the 
provisions  of  the  partnership  deed  by  the  officers  of  the  yarn  company 
which  was  not  admitted  in  contracting  it,  that  was  a  matter  to  be 
settled  between  the  shareholders  themselves;  that  the  shareholders 
had  acquiesced  in  such  deviation  from  the  provisions  of  the  deed,  if 
any  such  deviation  there  was ;  and  also  that  the  bank  had  not  such 
notice  of  the  provisions  of  the  partnership  deed  as  would  affect  the 
validity  of  their  claim  against  the  partners.  The  principal  arguments 
were  addressed  to  the  validity  of  the  debt ;  but  as  the  court  did  not  de- 
cide the  point,  but  left  the  validity  of  the  debt  to  be  established  at  law, 
it  is  not  necessary  to  report,  on  the  present  occasion,  this  part  of  the 
case.  But  it  was  contended  also  for  the  bank,  that  the  court  had  np 
jurisdiction  under  the  winding-up  acts  to  send  the  case  to  law,  but 
was  bound  to  decide  on  the  validity  of  the  claim  without  taking  that 
course.     The  present  report  is  connned  to  this  point 

Beihellj  iZ,  Palmer^  and  Cole^  for  the  official  manager.  The  whole 
tiieory  of  the  winding-up  acts  proceeds  on  the  principle,  that  this  court 
is  to  finally  determine  and  decide  on  matters  coming  before  it  TIms 
masters  have  power  to  examine  witnesses  viva  voccj  may  issue  com- 
missions, avail  themselves  of  the  services  of  district  commissioners 
of  bankrupts,  the  judges  of  the  county  courts,  and  a  variety  of  other 
courts,  for  collecting  evidence.  12  &  13  Vict  c  108,  s.  19, 20.  These 
are  powers  which  a  court  of  law  has  not  got  See  also  11  &c  12  Vict 
c.  45,  s.  73,  74,  75.  By  the  78th  section  it  is  enacted,  that  no  action 
or  suit  shall  be  commenced  or  proceeded  with  against  the  company, 
but  after  proof  of  debt  The  common  law  right  to  bring  an  action  is 
thus  taken  away,  and  a  party  is  compelled  to  come  into  this  court 
The,  master  is  bound  to  adjudicate;  and  if  he  refuses,  tbe  court  on 
appeal  is  bound  to  do  so.  If  a  party  fails  in  his  proof,  he  may  after- 
wards bring  his  action;  but  thiB  obligation  to  come  here  first,  and  the 
inability  to  maintain  an  action  if  he  has  not  come  here,  are  conclusive 
testimony  that  it  was  the  intent  of  the  statute  that  all  things  should 
be  decided  here  in  the  first  instance.  By  the  75th  section,  the  master 
is  either  to  aUow  or  disallow,  or  allow  as  claims  only,  such  debts  and 
demands  respectively,  and  by  writing  to  declare  such  allowance  or 
disallowance,  or  such  allowance  as  claims  only.  The  mastei:  in  this 
case  has  not  said  that  there  was  not  proof  sufficient,  but  merely  that 
be  has  not  thqught  fit  to  allow  the  claim.  If  there  was  proof  suffi- 
cient, he  was  bound  to  decide  upon  it ;  but  that  he  refused  to  do. 
This  court  is  also  bound  to  decide  at  once  on  the  proof  made ;  it  can- 
not send  it  to  law.  If  it  decide  against  us^  we  may  afterwards  do 
that  T/iompson  v.  The  Universal,  Salvage  Company ^  13  Jur.  104;  3 
£xch.  310,  decided,  that  though  a  party  had  got  a  judgment  against 
A  company,  he  should  not  be  at  liberty  to  take  out  execution  against 
^tbe  members  of  the  company,  where  there  was  a  winding-up  order. 
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until  he  had  gone  in  to  proTe  before  the  liiaster.  Moeh  less  can  a 
party  bring  an  action.  It  is  dear  that  it  was  intended  that  this  contt 
should  be  the  tribunal  to  decide  on  the  claim,  and  that  it  must  decide 
positively  one  way  or  the  other,  either  allowing  or  disallowing  it  on 
the  proof  given.  The  court  must  either  afBrm  the  master^s  certificate 
and  dismiss  the  appeal,  or  it  must  overrule  the  certificate  and  allow  the 
exceptions.     There  is  in  this  case  no  dispute  whatever  about  the  facts. 

Rai^U  and  Busk^  for  the  official  manager  of  the  yam  company. 

Walpolej  for  certain  shareholders  of  the  yam  company,  who  after  the 
appointment  of  the  official  manager,  had  been  allowed  by  the  master 
to  be  heard,  and  who  had  been  served  with  the  notice  of  motion. 

Betheli  objected  to  their  being  heard ;  but  his  lordship  allowed  them, 
as  the  maater  had  done  so. 

7\umer  appeared  for  the  directors  of  the  yam  company. 

In  answer  to  the  argument  as  to  the  jurisdiction  of  the  court  to  send 
the  question  to  law,  the  case  of  The  German  Minify  Ckfmpanp,  14  Jur. 
874,  was  referred  to,  and  also  the  118th  and  57th  sections  of  the  11  fc 
12  Vict  c.  48. 

Lord  Lanodale,  M.  R.  This  case  has  been  argued  with  great 
learning,  great  ability,  and  great  ingenuity.  If  it  was  my  bounden 
duty,  as  it  is  alleged,  to  give  my  opinions  on  the  questions  of  law 
raised  in  this  case,  I  must  take  considerable  time  to  consider  of  it;  but 
if,  as  I  think,-— and  mv  opinion  is  not  altered  by  the  very  ingenious 
argument  put  to  me  this  morning,— it  is  my  duty,  and  it  is  within 
my  province,  to  obtain  the  assistance  of  a  court  of  law  for  the  deter- 
mination of  the  legal  question  which  is  in  issue  between  these  parties, 
there  is  no  reason  why  I  should  now  abstain  from  giving  my  opinion. 
In  the  administration  of  assets  by  this  court  amongst  legal  creditors, 
when  the  debt  appears  to  the  court  to  be  clearly  due,  to  be  founded 
upon  facts  satisfactorilv  proved,  and  upon  legal  principles  fully  recog- 
nized and  established,  it  is  by  no  means  necessary,  nor  is  it  the  prac- 
tice or  duty  of  this  court,  to  send  the  creditor  to  prove  his  debt  at  law. 
The  court  having  the  case  properly  before  it, — properly  under  its 
consideration  in  the  administration  of  assets,  and  having,  as  I  tliink 
there  can  be  no  doubt,  jurisdiction  to  determine  the  question  of  debt 
or  no  debt,  does  so  without  unnecessarily  putting  the  parties  to  the 
additional  expense  of  a  trial  at  law ;  and  in  this  way  debts  to  a  va^t 
amount,  far  exceeding  the  notion  entertained  on  the  subject  by  those 
who  have  not  given  themselves  the  trouble  to  obtain  the  necessary 
information,  are  constantly  being  proved  and  being  satisfied,  without 
the  parties  ever  being  sent  to  a  court  of  law  on  the  subject  But  i£ 
the  suit  in  which  the  proceedings  take  place  depends  wholly  for  its 
validity  on  the  legal  question  of  debt  or  no  debt,  and  the  parties  inter* 
ested  to  resist  the  claim  desire  that  the  matter  should  be  tiied  at  law. 
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[  think  I  scarcely  recoUeet  an  instance  in  which  the  court  has  refased 
it;  and  if  the  question  of  debt  or  no  debt  against  the  estate  or  party 
sought  to  be  ohai^d  depends  upon  a  number  of  circumstances,  some 
of  them  of  a  complicated  nature,  and  affected  by  the  usages  of  trade, 
—affected  by  the  powers  which  may  or  may  not  be  legedly  incident 
to  trading  partneisbips,  particularly  or  peculiarly  constituted;  and, 
moreover,  if  the  ultimate  result  depends  upon  the  decision  of  several 
questions  involving  points  of  law,  some  of  them  not  well  settled,  I 
conceive  that,  although  the  validity  of  the  whole  proceeding  does  not 
depend  on  the  particular  claim,  yet  if  those  interested  in  resisting  the 
claim  desire  to  have  the  question  tried  at  law,  this  court  ought  not  to 
deprive  them  of  their  prima  facie  right  to  have  the  question  so  decided. 

Now,  up<m  the  consideration  of  the  present  case,  I  am  clearly  of 
opinion  that  there  are  questions  of  intricacy,  questions  of  nicety  in 
point  of  law,  questions  which  to  me,  at  least,  on  the  consideration  of 
the  cases  which  have  been  decided,  do  not  appear  to  have  been  per* 
fectly  decided,  — there  are  circumstances  here  which  induce  me  to 
think  I  ought  not  to  deprive  those  who  resist  the  claim  of  that  which 
I  conceive  to  be  their  right,  viz.,  to  have  the  legal  question  decided  by 
a  legal  tribunal.  It  seems  to  me,  to  use  the  words  of  Knight  Bruce, 
V.  C.,  in  the  case  mentioned,  more  proper  to  be  tried  at  law  than  it  is 
to  be  decided  here.  But,  no  doubt,  if  the  jurisdiction  of  the  court  is 
ousted  by  the  particular  provisions  of  this  act  of  Parliament,  then, 
however  inconvenient,  however  likely  to  lead  to  some  mistake  or 
some  misunderstanding,  however  hard  on  the  party  to  be  deprived  of 
that  jurisdiction  to  which  the  subject  properly  belongs,  it  would  be  for 
me  to  perform  to  the  best  of  my  ability  the  duty  cast  on  me,  and.  I 
ought  to  do  so.  Now,  I  have  considered  the  act  of  Parliament  with 
this  view.  But  it  is  nothing  more  than  a  proceeding  for  the  admin- 
btration  of  assets  under  particular  circumstances;  and  I  am  most 
clearly  of  opinion  that  there  is  nothing  in  this  act  of  Parliament  to 
deprive  the  court  of  availing  itself  of  any  means  by  which  it  can  get 
the  assistance  necessary  to  lead  to  a  just  and  satisfactory  conclusion 
of  the  case. 

I  think  I  had  it  once  pressed  on  me  that  the  attorney's  act  was  an 
act  of  such  a  nature  that  I  could  not  get  assistance  from  a  court  of 
law ;  but  the  court  is  not  to  be  deprived  of  any  means  which  the  law 
allows  it,  to  get  the  best  assistance  it  can  have.  I  say  nothing  about 
the  argument,  which  was  urged  warmly,  respecting  the  inconvenience 
of  handing  a  thing  from  one  court  to  another;  it  is  for  the  legislature 
to  consider  that  I  say  nothing  about  that  part  of  the  argument,  well 
and  warmly  urged  too,  as  to  sending  the  suitor  from  .one  jurisdiction 
to  another,  and  there  not  being  a  jurisdiction  in  any  one  place  to  have 
a  complete  decision  of  the  question ;  that  is  also  for  the  legislature.  I 
believe,  if  I  may  be  allowed  to  express  a  private  opinion,  that  much 
may  be  done  to  lessen  the  inconvenience  on  that  subject  Those  who 
have  to  deal  with  it  will  find  not  so  much  difficulty  in  the  court  as  in 
the  habit  of  the  country,  in  having  particular  jurisdictions  allotted  to 
particular  cases  which  arise  between  parties.  That  we  have  nothing 
to.  do  ^th  here.    I  ^ave  only  my  duty  to  perform,  which  is  to  oon- 
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sider  whether,  under  the  consideration  of  this  act  of  Parliament, 
though  the  legislature  has  given  to  the  master  jurisdiction  and  power 
which  he  had  not  before,  and  in  this  particular  case  has  limited  him  to 
the  consent  of  the  parties,  it  has  tied  down  the  court  in  the  manner 
contended  for ;  and  I  cannot  agree  with  the  argument  as  to  the  mas- 
ter's acting  under  the  order  of  reference,  which  proceeds  from  the  court 
I  beg  leave  to  say,  it  is  a  great  satisfaction  to  the  master  that  the 
order  of  reference  does  proceed  from  the  court,  and  that  it  is  the  juris- 
diction of  the  court  which  is  exercised ;  and  when  the  mafiter  acts  on 
thb,  he  acts  as  assistant  to,  and  in  aid  of,  the  court,  and  leaves  the 
matter  altogether  in  the  discretion  of  the  court,  in  the  proper  exercise 
of  its  jurisdiction ;  and  I  am  of  opinion,  that,  in  the  exercise  of  its  ju* 
risdiction,  I  have  a  right  to  concede  to  the  parties  that  which  they  ask, 
and  that  which  I  want  for  my  own  assistance  — -  the  determination  of 
a  court  of  law  on  the  question  of  debt  or  no  debt  in  this  case.  I  wish 
to  do  it  in  a  way  most  likely  to  contribute  to  complete  justice  being 
done  between  the  parties  here.  If  they  desire  to  appeal  from  the 
opinion  I  have  now  expressed,  1  must  do  it  adversely,  tiiat  they  may 
not  be  prevented  from  having  an  appeal. 

Some  discussion  afterwards  took  place  as  to  the  form  of  the  otder 
to  be  made  on  the  motion,  and  ultimately  it  was  ordered,  that  the 
demand  on  the  banking  company  for  35,755^  2s.  5d.y  with  interest 
from  the  19th  May,  1849,  should  be  entered  and  allowed  by  the  mas- 
ter as  a  claim  only ;  and  that  the  banking  company,  by  their  public 
3 mistered  officer,  should  bring  such  action  at  law  as  they  might  be' 
vised,  against  the  official  manager  of  the  Norwich  Yam  Company, 
to  establish  their  demand.  Ana  it  was  ordered,  that  the  motion 
should  stand  over  until  after  the  trial  of  the  action,  with  liberty  for 
any  person  to  apply  to  the  court  as  he  might  be  advised. 


The  King  of  the  Two  Sicilies  v.  Willcox.^ 

Jatmaiy  16  and  February  11,  IS61. 

Production  —  Penalties  in  Foreign  Country  —  Rebellion'^  Agents. 

A  foreign  king,  by  his  bill,  alleged,  that  a  part  of  his  enbjects  in  rebellion,  calling  themselTes 
a  government,  Beized  the  royal  treasnry  and  rerennc,  remitted  the  money  to  this  connttyv 
and  thereout  purchased  a  ship ;  and  that  he  had  since  put  down  the  rebellion,  and  he 
claimed  the  ship  and  a  discovery.  Two  of  the  defendants,  foreigners,  by  thdr  answer, 
stated  that  the  pNBTMns  alleged  to  be  in  rebellion  were  independent,  and  that  the  king  was 
a  nsurper,  and  had  been  defeated  by  the  above>mentioned  government:  that  manr 
thousand  persons  had  contributed  money  for  the  purchase,  amongst  other  tilings,  of  this 
ihip,  and  (hat  the  funds  were  remitted  by  the  government  above  mentioned  to  the  defend- 
ants as  agents ;  and  that  the  production  of  documents  might  sobject  them,  and  the  pet^ 
sons  whose  agents  they  were,  to  penalties  in  a  foreign  oonntry:— 

Mdd,  on  motion  for  production,  that  the  persons  whose  agents  they  were  ooold  not  ha  wpn^ 
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eented  In  thk  conit.  or  were  represented  hj  the  plaintiff;  that  the  liability  of  third  parties 

or  of  the  defendants  to  penalties,  in  a  foreign  country,  waa  no  defence  against  prodactioo  \ 
md  produetioti  ordered  accordingly :  —  *  ^ 

Hdd^  also,  that  the  admission  by  the  defendants  of  their  having  been  in  rebellion  did  not 
depriTO  them  of  their  right  to  decline  prodaction. 

The  bill  in  this  case  was  filed  by  the  king  of  the  Two  Sicilies 
gainst  Brodie  Willcox  the  younger,  John  Moody,  Luigi  Scalia, 
Franco  Maccagnone  Granatelli,  and  others,  for  the  purpose  of  cstab* 
lishing  the  right  of  the  plaintiff  to  a  steamship  which  had  been  pur- 
chased by  the  defendants,  as  agents  for  the  insurgent  government  of 
Sicily,  out  of  moneys  which  the  bill  alleged  were  part  of  the  moneys 
of  the  plaintiff,  who  had  since  put  down  the  insurgent  government. 
The  allegations  in  the  bill  are  fully  stated  in  the  reports  of  this  case 
on  demurrers,  14  Jur.  163,  751.  The  defendant  Granatelli  and  Scalia 
put  in  their  answer  on  the  25th  May,  1850.  They  stated,  that  they 
were  natives  of  the  Island  of  Sicily,  and  not  subject  to  the  laws  of 
the  kingdom  of  Naples,  and  gave  an  historical  account  of  the  inde- 
pendenee  of  the  two  countries ;  that  after  some  disputes,  in  1818, 
through  the  interference  of  his  Britannic  majesty's  envoy,  a  constitu^ 
tion  was  settled,  containing  provisions  for  holding  parliaments  in 
Sicily,  and  that  Ferdinand,  the  king  of  Naples,  became  king  of 
Sicily  under  the  said  constitution,  and  so  long  as  he  should  observe 
the  stipulations  and  conditions  therein ;  that,  in  the  year  1816,  Fer- 
dinand repudiated  the  constitution,  and  refused  to  acknowledge  the 
Parliament,  and  assumed  to  himself  the  title  of  the  king  of  the  Two 
Sicilies,  becoming  thereby  an  usurper  of  the  throne  of  Sicily ;  that, 
on  the  death  of  Ferdinand,  his  son  Francis  styled  himself  king  of 
the  Two  Sicilies,  and  since  the  death  of  Francis,  the  plaintiff  has 
st^ed  himself  Ferdinand  II.,  king  of  the  Two  Sicilies,  and  as  such 
has  claimed  the  Island  of  Sicily ;  that  any  authority  which  he  had 
exercised  in  Sicily  had  been  exercised  by  him  without  the  concur- 
rence of  the  parliament,  and  by  means  of  Neapolitan  troops ;  that  at 
length,  in  January,  1848,  the  people  of  Sicily  rose  up  in  amis  at 
Pyermo,  for  the  purpose  of  overturning  the  authority  of  the  plaintiff, 
and  restoring  a  government  conformable  to  the  constitution,  and  that 
they  waged  war  upon  him,  and  defeated  his  troops,  and  took  pos- 
session of  the  whole  island,  with  the  exception  of  Messina ;  that 
a  provisional  government  was  chosen,  who  summoned  a  parliament; 
that  the  provisional  government  found  in  the  treasury  an  incon-. 
siderable  sum  of  money,  which  had  arisen  from  the  public  taxes ; 
that,  firom  the  time  of  the  appointment  of  the  provisional  government, 
all  the  powers  and  authority  of  the  plaintiff  in  Sicily  absolutely 
ceased,  and  his  rights  and  property,  if  any,  became  vested  in  the  pro- 
visional government ;  that  the  said  parliament  made  a  decree  creating 
a  president  and  ministers,  who  formed  the  executive  government; 
that  the  proceedings  of  the  said  parliament  and  people  of  Sicily  were 
recognized  and  admitted  by  the  British  government,  and  two  media- 
tions were  undertaken  between  the  plaintiff  and  the  executive  gov- 
ernment, and  that  the  flag  of  the  executive  government  was  saluted 
by  the  British  ships  of  war,  and  several  letters  from  Lord  Minto, 


124  COURTS  OF  CHANCERY,  1860^1. 

Tlie  King  of  the  Two  Sidliei  v.  Willcox. 

the  British  envoy,  were  set  out ;  that  in  April,  1848,  Ruggiero  9et- 
timo,  the  president  of  the  executive  government,  appointed  and  de- 
spatched to  London  these  defendants,  Granatelli,  and  Scalia,  as 
envoys  to  her  majesty's  government ;  that  her  majesty's  minister  for 
foreign  affairs,  in  a  letter  to  the  British  envoy,  stated,  that  if  the  duke 
of  Gtenoa  should  accept  the  throne  of  Sicily,  he  would,  at  the  proper 
time,  and  when  he  was  in  possession  oi  the  Sicilian  throne,  be 
acknowledged  by  her  majesty ;  that  the  pariiament  of  Sicily  decreed 
that  the  duke  of  Genoa  should  be  king  of  Sicily ;  that  before  the 
duke  of  Gtenoa  had  taken  possession,  an  expedition  was  undertaken 
by  the  plaintiff  for  the  conquest  of  Sicily,  and  by  conquest,  and 
against  the  will  of  the  parliament  and  people  of  Sicily,  established 
the  power  of  the  plaintiff  over  the  island,  and  that  he  continues  to 
exercise  such  power ;  that  during  these  proceedings,  various  persons, 
that  is  to  say,  many  thousands  of  the  natives  and  inhabitants  of 
Sicily,  contributed  and  paid,  under  the  sanction  of  the  parliament 
and  executive  government  of  Sicily,  various  sums,  to  a  very  large 
amount,  out  of  their  own  moneys,  into  a  fund,  for  the  purpose, 
amongst  other  things,  of  purchasing  steamships ;  and  inasmuch  as 
such  steamships  were  to  be  purchased  in  England,  and  as  the  de- 
fendants had  come  to  and  were  in  England  as  aforesaid,  a  sufficient 
part  of  the  money  so  contributed  and  paid  into  the  said  fund  was 
remitted,  as  thereinafter  mentioned  by  the  said  executive  government 
of  Sicily,  to  the  defendants  in  England,  to  purchase  and  pay  for  two 
steamships;  and  a?  the  defendants  positively  say,  no  part  of  the 
money  so  contributed  or  remitted  ever  belonged  to  the  said  plaintiff, 
or  belonged  to  or  come  out  of  the  treasury  or  revenues  in  the  bill 
mention^,  or  the  treasury  or  revenues  to  which  the  plaintiff  was  or 
could  be  entitled ;  and  that  these  defendants  were  and  are  trustees 
of  the  said  money,  and  are  answerable  and  accountable  to  the  per- 
sons who  contributed  and  paid  the  said  money,  and  to  such  persons 
only.  They  denied  that  the  executive  government  was  an  usurping 
government,  or  that  they  were  subjects  of  the  plaintiff.  They  ad- 
mitted entering  into  the  contract  for  the  purchase  of  the  steamships 
on  behalf  of  the  people  of  Sicily  who  had  contributed  to  the  fund, 
and,  by  their  direction,  communicated  through  the  executive  govern- 
ment. They  denied  that  the  executive  government  applied  any  part 
of  the  plainrifTs  revenues  in  purchasing  bills  to  be  remitted  to  Eng- 
land, but  said  that  various  sums  out  of  the  fund  so  contributed  as 
aforesaid  were  applied  to  that  purpose ;  and  they  admitted  that  they 
had  applied  part  of  the  money  so  remitted  in  payment  for  the  steam- 
vessels.  They  set  forth  a  schedule  of  documents  in  their  possession 
relating  in  parts  to  the  matters  in  the  said  bill  mentioned,  but  said 
that  they  held  the  same  as  agents,  and  on  behalf  of  the  persons  by 
whom  tney  were  intrusted  with  the  moneys  before  mentioned,  and 
submitted  that,  in  the  absence  of  such  persons,  they  ought  not  to  be 
ordered  to  produce  the  said  particulars;  that  the  documents  were 
confidential  between  these  defendants  and  the  persons  in  Sicily  whose 
agents  they  were;  that  the  production  of  these  documents  would  be 
a  breach  of  trust  and  confidence,  and  would,  as  these  defendants  be- 
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Ueve  «Qd  bave  been  advised,  expose  and  render  subject,  both  such 
persons  and  also  these  defendants  themselves,  to  criminal  prosecu- 
tion, punishment,  and  penalties  in  Sicily  in  respect  of  the  part  taken 
bv  such  persons  and  by  these  defendants  in  the  struggle  against  the 
plaintiif  thereinbefore  mentioned,  and  would  be  capable  of  being 
used,  and  would  be  used,  by  the  plaintiff  as  evidence  against  such 
persons  and  against  these  defendants,  when  within  his  jurisdiction,  in 
such  criminal  prosecution.  The  plaintiff  now  moved  for  production 
of  these  documents. 

BetheU  and  Goldsmid^  in  support  of  the  motion.  The  first  ground 
of  defence  is,  that  the  defendants  are  agents  for  persons  not  partiesi 
in  whose  absence  they  cannot  be  compelled  to  produce  the  docu* 
ments.  We  cannot  recognize  those  individuals  as  a  government. 
Jimes  V.  Del  Rio,  Turn.  &  R.  297.  Tlumson  v.  Powle8,'2  Sim.  194, 
Taylor  v.  Barclay,  Id.  213.  The  only  government  recognized  is 
that  of  the  king  of  the  Two  Sicilies.  UMetl  v.  The  King  of  Spain, 
2  BUgh,  N.  S.,  31.  These  Sicilians,  whether  as  individuals  or  as  a 
government,  cannot  be  recognized  as  necessary  parties.  The  second 
objection  is,  that  the  production  of  these  documents  may  subject  the 
defendants  to  penalties*  That  principle  has  never  been  applied  to 
penalties  in  a  foreign  country.  The  defendants  are  now  here,  and 
have  no  intention  of  going  back,  and  are,  therefore,  quite  safe.  If 
the  penalties  were  inflicted  by  English  law,  the  court  would  be  able  to 
form  an  opinion  whether  the  fear  was  well  founded.  There  are  many 
things  legal  in  this  country,  but  penal  in  other  countries.  Suppose 
a  bill  was  filed  for  an  account  of  dealings  in  an  opium  speculation 
in  China,  could  the  defendant  protect  himself  by  saying  that  if  he 
went  to  China  he  might  be  exposed  to  penalties  l^  his  discovery  ? 

Roll  and  Cairns  opposed.  We  say  the  documents  are  in  our  pos- 
session as  agents  for  other  parties  not  before  the  court;  and  it  is 
argued  that  those  parties  are  represented  by  the  plaintiff.  We  ad* 
mil  that  this  court  can  only  recognize  a  government  which  is  recog- 
nized by  our  own  government ;  but  can  it  be  said  that,  in  the  case 
of  civil  war,  all  documents  and  property  brought  to  this  country  by 
the  persons  conquered  belong  to  the  conqueror  ?  These  documents 
have  been  placed  in  our  hands  by  persons  pursuing  a  course  tolerated 
and  encouraged  by  the  government  of  this  country.  It  is  not  enough 
to  say,  that  we  cannot  establish  that  the  government  which  intrusted 
us  was  a  government  de  facto,  but  you  must  make  out  that  the 
transaction  was  so  illegal  as  that  no  confidence  can  arise  out  of  it* 
The  answer  shows  clearly  that  it  was  no  rebellion,  but  that  the  in* 
surgents  merely  claimed  their  rights.  In  fact,  the  king  of  Naples 
was  the  wrong  doer.  The  constitution  of  1812  was  recognized  by 
our  government,  and  these  persons  were  sent  as  envoys  to  our  gov- 
ernment We  allege  that  the  money  was  contributed  by  private 
persons  in  Sicily,  for  whom  we  are  agents,  and  in  their  absence  we 
cannot  disclose  their  documents.  Murray  v.  Walter,  Cr.  &  Ph.  114« 
Taylor  v.  RvndeU,  Id.  104,  5  Jur.  1129. 

11  • 
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[Lord  Cranworth,  V.  C.  —  I  think  your  case  is  mtich  stronger  if 
they  were  private  persons  than  if  they  were  the  government,  becaase 
if  they  were  the  government,  does  it  not  follow  that  the  government 
which  has  conquered  them  has  succeeded  to  their  rights  ?]  I  think 
not ;  that  principle  cannot  be  carried  farther  than  that  all  the  rights 
which  the  government  has  over  property  in  the  hands  of  third  parties 
pass  to  the  successful  government.  Then  as  to  the  penalties.  It  is 
true  that  the  defendants  are  here,  and  the  penalties,  therefore,  are  con- 
tingent on  their  return  to  Sicily ;  but  all  penalties  are  contingent.  The 
case  of  opium  refers  to  natives  of  this  country,  not  to  foreigners,  who 
must  be  presumed  to  have  the  intention  of  returning.  The  defend- 
ants  were  merely  sent  here  as  envoys,  and  either  intend  to  return,  or 
will  be  prevented  by  this  discovery  from  so  doing.  Besides,  the  pro- 
duction of  these  documents  will  expose  other  persons  living  in  Sicily 
to  penalties.  The  principle  is,  that  you  are  not  to  criminate  yourself, 
and  there  is  no  reason  to  confine  it  to  crimination  in  this  conntry. 
As  to  the  objection  that  the  court  cannot  judge  what  is  criminal  m 
•  foreign  law,  it  is  always  matter  of  evidence ;  the  court  has  never  had 
difficulty  in  ascertaining  the  civil  law  of  foreign  countries.  This  court 
will  take  care  that  the  discovery  will  not  expose  the  defendants  to  any 
penalties.  Brovmsword  v.  Edwards^  2  Ves.  sen.  343.  Harrison  v. 
Southeote,  1  Atk.  528.    MAllum  v.  TurtoUy  2  Y.  &  J.  183. 

Betkell^  in  reply.  Previous  to  the  rebellion  the  king  of  Naples 
was  sovereign  of  Sicily,  a  state  of  things  which  the  court  is  bound 
to  know.  14  Jur.  163.  Therefore  these  persons,  for  whom  these 
defendants  are  agents,  are  to  be  regarded  either  as  rebels,  or  as  agents 
for  the  king,  who  enters  into  his  lawful  rights  on  putting  down  the 
rebellion.  This  was  decided  in  this  very  case.  14  Jur.  163.  This 
court  cannot  recognize  rebellious  subjects  as  having  any  status  what- 
ever ;  the  plaintiff  adopts  the  acts  and  contracts  of  these  persons,  and 
the  documents  become  his.  As  to  the  recognition  by  the  British  gov- 
ernment, your  lordship  is  bound  to  believe  that  such  a  thing  \^as 
impossible  whilst  we  remained  in  alliance  with  the  king  of  Naples. 
There  are  certainly  some  letters  set  out,  which,  if  proceeding  from 
authorized  agents  of  the  British  government,  would  amount  to  a 
gross  breach  of  faith  ;  but  there  is  no  distinct  averment  that  the  Sicil- 
ian government  was  ever  recognized.  Then  as  to  the  penalties.  The 
defendants  say,  on  the  face  of  the  answer,  that  they  did  rise  in  rebel- 
lion, and  therefore  how  can  they  be  exposed  to  any  thing  by  the  pro- , 
duction  of  documents  ?  It  has  never  been  held  that  the  protection 
of  third  parties  is  a  defence  to  production.  Ewiner  v.  Osbaldision. 
6  Sim.  608 

Lord  Cranworth,  V.  C.  I  cannot  decide  this  case  without  k>eking 
at  the  bill  and  answer.  The  production  is  refused  upon  this  ground  — 
Granatelli  and  the  other  person,  in  whose  hands  the  documents  are, 
say  "  they  belong  to  the  persons  for  whom  we  are  acting  as  agentB, 
who  exercised  the  functions  of  the  provisional  government  over  the 
funds  levied  by  subscription  or  contribution."     Then  these  gentiemen 


COURTS  OF  CHANCBRY,  1880^1.  127 


Tho  King  of  the  Two  Sicdliet  v.  Wllicoac. 


Sty,  ^They  were  remitted  to  as,  we  having  come  as  deputies  from  the 
provisional  government^  and  we  employcHd  them,  according  to  their 
direction,  in  the  purchase  of  steamships  of  war;  and  yon  cannot  call 
npoA  us  to  produce  documents  not  our  own,  hut  the  property  of  per- 
sons in  Sicily."  Now,  I  must  look  to  the  answer,  and  see  what  is  the 
state  of  the  case.  That  is  a  good  objection,  if,  instead  of  a  rebellion, 
it  had  been  some  persons  who  had  succeeded  in  getting  subscriptions, 
and  remitting  them  here  for  the  purpose  of  purchasing  steamships. 
That  is  the  one  alternative.  But  suppose,  on  the  other  hand,  that 
thefte  persons  were  clearly  exercising  the  functions  of  a  government, 
and  afterwards  the  legitimate  government,  warring  with  them,  con- 
quers them ;  that  government  probably  succeeded  to  the  rights  of  the 
other  as  conqueror,  and  to  the  right  to  the  property  they  purchased, 
and  to  an  agency  just  as  well  as  to  property.  That  is  the  view  of  the 
case  which  I  should  off-hand  be  disposed  to  take.  Between  these  two 
extremes  there  may  be  very  doubtful  cases,  and  parties  may  stand  in 
an  equivocal  relation  to  each  other,  the  rights  of  which  are  doubtfuL 
As  to  the  second  point,  I  considered  that  to  be  a  case  of  very  great 
nicety.  It  may  be  the  law  that  a  party  may  refuse  to  answer,  because 
his  answer  may  expose  him  to  penalties  in  a  foreign  country.  Our  max- 
ims are,  that  a  person  need  not  expose  himself  to  penalties ;  but  I  have 
always  considered  that  the  maxim  related  to  this  country,  and  not  to 
another.  If  a  person  was  called  upon  to  answer  as  to  mercantile 
dealings  with  Spain,  most  of  which  are,  as  we  know,  cxmtraband,  could 
be  protect  himself  by  alleging  that  discovery  would  subject  him  to 
penalties  in  Spain  ?  These  are  extreme  cases ;  but  we  must  not  be 
staggered  by  them.  There  may  be  extreme  cases  which  are  stagger* 
ing,  and  yet  the  law  must  be  decided.  As  to  the  last  authority  of  ^Lr. 
Bethell,  I  cannot  accede  to  it.  I  remember,  in  Oarbetfs  Case^  C.  C« 
R.  236,  which  occasioned  a  great  deal  of  discussion,  and  in  which 
there  was  a  case  produced  in  which  Lord  Wynford  decided  that  a 
witness  must  go  on,  all  the  judges  were  of  opinion  that  that  was 
wrong.  A  witness  may  stop  at  any  moment  of  time,  and  has  a  right 
to  say  he  will  not  give  one  link  in  the  chain  of  evidence ;  he  mav  have 
afforaed  ample  evidence  to  convict  him,  but  may  say  he  will  stop. 
That,  however,  does  not  seem  quite  consistent  with  the  case  of  Ewing 
T.  Osbaldiskm^  6  Sim.  608 ;  but  I  must  look  at  this  case  further  be- 
fore I  decide. 

February  11.  Lord  Cbanworth,  V.  C.  Th&  question  on  this 
answer  is,  whether  the  plaintiff  is  entitled  to  call  on  the  defendants  to 
produce  these  documents  in  their  possession.  As  the  answer  admits 
that  the  documents  relate  to  the  matter  in  question  in  the  cause,  the 
plaintiff  is  prima  facie  entitled  to  see  them.  But  the  motion  was  re- 
sisted on  two  grounds :  first,  because  the  defendants  say  they  hold 
the  documents  merely  as  trustees  or  agents  for  the  persons  by  whom 
they  were  intrusted  with  the  money,  and  so  ought  not,  in  their  ab- 
sence, to  be  compelled  to  produce  them ;  and,  secondly,  because,  as 
to  the  documents  in  tfie  first  part  of  the  schedule,  their  production 
w<N;Ud  sabject  the  defendants  themselves,  and  the  persons  by  whom 
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the  money  vms  remitted,  to  criminal  prooeedings  in  Sicily.  I  am  of 
opinion  that  neither  of  these  grounds  are  tenable.  With  respect  to 
the  first,  there  seems  to  me  to  be  a  studied  ambiguity  in  the  language 
of  the  answer.  The  defendants  say  they  hold  the  documents  as  agents 
and  on  behalf  of  the  persons  by  whom  these  defendants  were  intrusted 
with  the  moneys.  Whom  do  they  mean  to  designate  by  these  words  ? 
The  several  thousand  inhabitants  of  Sicily  by  whom  they  say  the 
funds  were  subscribed,  or  the  executive  government  who  commissioned 
the  defendants  to  purchase  the  ships  ?  Not  surely  the  former ;  there 
was  no  privity  between  them  and  the  defendants.  The  people  by  whom 
the  money  was  mised  trusted  the  then  existing  government  with  the 
funds,  leaving  it  to  them  to  purchase  the  ships.  The  answer  repre- 
sents the  defendants  as  having  acted  on  behalf  of  the  people ;  that  is 
to  say,  the  whole  people  of  Sicily,  and  by  their  direction,  communi* 
cated  through  the  then  government 

Now,  it  is  absurd  to  speak  of  a  whole  people  as  cestuU  que  trtLst^ 
to  be  made  parties  to  a  suit  in  this  court  If  they  can  be  treated  as 
cestuts  que  irusi^  it  is  obviously  impossible  that  they  should  appear 
or  be  represented  here  otherwise  than  by  their  government  Have 
the  defendants  then  a  right  to  say  that  the  porsoos  who  carried  on 
the  government  when  the  money  was  remitted  to  England  are  the 
eestuis  que  trusty  so  that,  in  their  absence,  they,  so  being  merely  their 
agents,  ought  not  to  be  called  on  to  produce  the  documents  ?  I  think 
not  Every  government,  in  its  dealings  with  others,  necessarily  par- 
takes, in  many  respects,  of  the  character  of  a  corporation.  It  must 
of  necessity  be  treated  as  a  body  having  perpetu^  succession.  It 
would  not  be  represented  by  all  or  any  of  the  individuals  of  whom 
it  is  from  time  to  time  composed.  The  answer  shows,  with  respect  to 
the  provisional  government,  that,  during  the  time  of  the  transactions 
in  question,  material  changes  took  place  as  to  the  persons  who  from 
time  to  time  composed  that  government  Those  who,  as  constituting 
the  government,  stood,  if  they  did  stand,  in  the  relation  of  cestuis  que 
trusty  or  of  principals,  towards  the  defendants,  ceased  to  fill  that  char- 
acter when  they  ceased  to  be  members  of  the  government  So  that, 
the  executive  government  being  now  at  an  end,  either  the  defendants 
have  ceased  to  fill  the  character  of  trustees  or  agents  at  all,  or  they 
have  become  trustees  or  agents  of  the  plaintiff,  as  the  person  now  in 
possession  of  the  supreme  authority.  The  case  may  be  likened  to 
that  of  a  person  who  had  in  his  hands  property  intrusted  to  him  by  a 
corporation.  If,  by  the  death  of  all  the  members  of  the  corporation, 
or,  by  act  of  parliament  or  otherwise,  the  corporation  should  come  to 
an  end,  it  surely  could  not  be  contended  that  the  party  intrusted  with 
the  property  could  be  made  responsible  to  the  individuals,  or  the  rep- 
resentative of  the  individuak,  who  constituted  the  corporation  when 
the  trust  was  created.  Reasoning  from  analogy,  I  am  of  opinion  that 
the  defendants  are  not,  in  any  sense,  the  agents  or  trustees  of  the  indi- 
viduals who  composed  the  government  by  whom  the  funds  were  remit- 
ted. If  they  are  trustees  or  agents  at  all,  they  are  trustees  or  agent«&  of 
the  plain  tin,  and  not  of  persons  from  whom,  as  constituting  the  govern- 
ment for  the  time  being,  they  received  the  funds.     This  point —  that 
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is  to  say,  the  neeessity  of  making  coniefendants  the  persons  by  whom 
the  money  was  remitted  to  England — was  raised  by  the  demurrer 
for  want  of  parties.  The  demurrer  was  overruled  by  the  late  vice 
chancellor  of  England;  and  that  decision  would  of  itself  be  deci- 
sive of  this  branch  of  the  defendants'  objection,  unless  by  the  answer 
some  new  facts  are  stated  showing  the  necessity  of  making  parties 
persons  who  were  not  so  shown  by  the  bilL  I  think,  for  the  reasons 
I  have  shortly  adv^ted  to,  that  in  this  respect  there  is  no  material 
difference  between  the  bill  and  the  answer.  The  second  point  is  one 
on  which  I  have  not  been  able  to  discover  suiy  authorily ;  but,  on 
principle,  I  think  that  the  objection  is  untenable.  The  defendants^  it 
will  be  observed,  say  that  the  production  of  the  documents  might 
subject  certain  persons  in  Sicily,  as  well  as  themselves,  to  highly 
penal  consequences.  It  is  hardly  necessary  to  say,  that  so  far  as  the 
objection  relates  to  the  consequences  which  the  discovery  might 
entail  on  others,  it  would  not  hold  even  if  the  penalties  would  be  in- 
terred in  this  country.  The  privilege  is  confined  to  penal  cc^e- 
quences  likely  to  be  occasioned  to  the  party  himself,  nemo  tenetnr  • 
seipsum  prodere.  But  there  is  no  privilege  against  disclosing  matter 
within  the  knowledge  of  the  party,  merely  because  it  might  subject 
other  persons  to  punishment  Can  the  defendants,  then,  object  to 
answer  that  which  might  subject  themselves  to  penal  consequences  if 
they  should  go  to  Sicily  ?  I  think  not :  the  rule  relied  on  by  the  defend- 
ants is  one  which  exists  merely  by  virtue  of  our  own  municipal  law, 
and  must,  I  think,  have  reference  exclusively  to  matters  penal  by  that 
law  «^  to  matter  as  to  which,  if  disclosed,  the  judge  would  be  able  to 
say,  as  matter  of  law,  whether  it  could  or  could  not  entail  penal  con*- 
sequences.  As,  for  instance,  if  a  witness  were  to  say,  <'  I  decline  to  * 
I  answer  that  question,  because  it  may  show  that  five  years  ago  I  ex- 

•  ercised  an  office  without  first  taking  the  oaths,"  the  judge  would  be 

able  to  say,  as  matter  of  law,  ^  That  cannot  subject  you  to  penal 
consequences,  by  reason  of  the  subsequent  indemnity  acts."  So,  where 
an  act  of  Parliament  has  passed  for  indemnifying  witnesses  from 
prosecution  on  account  of  matters  to  which  their  evidence  is  thought 
necessary,  if  a  witness,  ignorant  of  the  statute,  were  to  object  to 
answer  a  question  because  it  might  subject  him  to  penalties  covered 
by  the  statute,  the  judge  would  be  able  to  say,  ^^  that  it  is  a  mistake 
o?  the  law ;  you  are  exposed  to  no  such  penalties,  and  must  therefore 
answer; "  and  very  many  similar  cases  may  be  suggested.  But  in 
respect  to  penal  consequences  in  a  foreign  country,  this  cannot  be ; 
no  judge  can  know,  a»  matter  of  law,  what  would  or  what  would 
not  be  penal  in  a  foreign  country,  and  he  cannot,  therefore,  form  any 
judgment  as  to  the  force  or  truth  of  the  objection  of  a  witness  when 
he  declines  to  answer  on  such  a  ground.  In  the  present  case,  indeed, 
there  wilt  probably  be  no  difficulty  in  believing  that  the  defendants 
are  speaking  quite  truly,  as  the  documents  may,  in  all  probability, 
form  links  in  a  chain  of  evidence  which  might  enable  the  courts  in 
Sicily  to  convict  the  defendants  of  high  treason.  But  if  the  principle 
is  once  admitted,  it  must  be  admitted  in  all  its  ramifications.  Thus, 
for  instance,  in  a  bill  against  a  firm,  some  of  whom,  though  resident 
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here,  are  Spanish  subjects,  seeking  an  account  of  mercantile  transao* 
tions  in  Spain,  the  defendapts  might  refuse  to  set  out  an  account  of  their 
transactions,  on  account  of  the  dealings  having  been,  as  probably  they 
would  have  been,  to  a  great  extent,  contraband,  and  so  tending  to  subject 
them  to  penalties  for  having  infringed  the  fiscal  law  of  Spain.  The  case 
was  put  at  the  bar  of  a  bill  for  an  ac<;ount  of  an  opium  transaction 
in  China ;  and  instances  miizht  be  multiplied  to  almost  any  extent, 
by  ascertaining,  as  matter  of  fact,  what  acts  by  the  laws  of  any  for« 
eign  country  are  penal,  though  not  so  here,  and  which  might  become 
the  subject  of  investi^tion  in  our  courts.  The  impossibility  of 
knowing,  as  matter  of  law,  to  what  cases  the  objection,  when  restifig- 
on  the  dangler  of  incurring  penal  consequences  in  a  foreign  country, 
may  extend,  furnishes  very  strong,  and,  to  my  mind,  satisfoctory,  evi- 
dence that  the  objection  cannot  be  sustained.  It  is  to  be  observed 
that  in  such  a  case,  in  order  to  make  the  disclosure  dangerous  to  the 
partv  who  objects,  it  is  essential  that  he  should  first  quit  the  protec- 
tion of  our  laws,  and  wilfully  go  within  the  jurisdiction  of  the  laws 
he  has  violated.  Now,  in  the  present  case,  the  parties  objecting  are. 
Sicilian  subjects,  and  so  the  probability  of  their  returning  to  Sicily 
may  be  great  But  if  the  objection  is  once  in  such  a  case  admitted, 
it  is  very  difficult  to  say  whv  it  should  not  apply  to  an  Englishman, 
who,  having  been  in  a  foreign  country,  and  there  violated  the  law, 
(by  smugging,  for  instance,)  afterwards  returns  home.  He  may 
intend  to  go  abroad  again,  and  then  the  discovery  which  he  is  here 
called  on  to  make  might  there  subject  him  to  penalties.  I  am  of 
opinion,  for  these  reasons,  in  the  absence  of  all  authority  on  the  point, 
that  the  rule  of  protection  is  confined  to  what  may  tend  to  subject  a 
party  to  penalties  by  our  own  laws,  and  so  that  the  objection  in  ibe 
present  case  cannot  be  sustained.  The  consequence  is,  that  the 
plaintiff  is  entitled  to  the  usual  order  for  the  production  of  all  the 
documents. 


Turner  v.  Turner.^ 

Febmaiy  31,  1851. 

Injunction  —  Indictment, 

The  agents  of  the  receiver  in  a  cause,  acting  under  leave  of  the  court,  took  forcible  posset- 
sion  of  a  house  occupied  by  a  servant  of  one  of  the  defendants.  An  order  was  made  re- 
straining that  defendant  fW>m  prosecuting  an  indictment  against  the  agents. 

In  this  case  a  suit  had  been  instituted  for  the  administration  of  the 
estate  of  William  Turner,  deceased,  and  in  the  course  of  it  a  receiver 
had  been  appointed,  and  an  injunction  had  been  issued  restraining 
the  defendants,  William  Stephens  Meryweather  and  Mary  Ann  his 
wife,  from  carrying  on  actions  of  ejectment  for  the  recovery  of  any 
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fart  of  the  lands  and  hereditaments  of  the  said  William  Turner. 
art  of  the  lands  and  hereditaments  consisted  of  an  old  mansion 
house,  near  Plaistow;  and  oy  an  order  made  in  this  cause  on  the  7th 
May,  1850,  it  was  onlered,  that  the  receiver  should  be  at  liberty  to 
pull  down  the  mansion  house  and  dispose  of  the  materials.  The  re- 
ceiver accordingly,  on  the  29th  May,  sent  a  solicitor,  accompanied  by 
a  builder  and  workmen,  to  pull  the  house  down.  On  arriving  at  it 
they  found  a  woman  in  possession,  who  stated  that  she  had  been 
placed  therein  by  the  defendant  William  Stephens  Meryweather,  and 
who  refused  to  open  the  door.  The  solicitor  thereupon  pushed  open 
title  door  and  entered  with  the  workmen :  the  house  was  pulled  down 
and  the  materials  sold,  and  the  produce  accounted  for  in  the  receiver's 
account,  lyilliam  Stephens  Meryweather  had  since  preferred  a  bill 
.  of  indictment  against  the  solicitor,  builder,  and  workmen,  for  forcibly 
entering  and  expelling  him  from  the  said  mansion  house.  One  of  the 
parties  to  the  suit  now  presented  a  petition,  praying  that  William 
Stephens  Meryweather  might  be  restrained  Irom  prosecuting  this 
indictinent. 

RoU  and  Priory  in  support  of  the  petition,  cited  York  v.  Pilkingion^ 
2  Atk.  302,  and  The  Attorney  General  v.  Cleaver,  18  Ves.  220. 

Henmker  (BeUieU  with  him,  absent)  opposed.  This  court  never  in- 
terferes to  restrain  criminal  proceedings.  JBolderstaffe  v.  Saunders,  6 
Mod.  16.  Montagu  v.  Dudman,  2  Ves.  sen.  396.  At  all  events,  costs 
cannot  be  given  against  us. 

Hardy,  for  other  parties. 

i  Lord  Cranworth,  V.  C.    I  shall  certainly  make  an  order  restrain- 

I  ing  Mr.  Meryweather  from  prosecuting  the  indictment     The  dis- 

tinction is  very  intelligible ;  this  court  has  no  jurisdiction  over  an 
■  indictment  in  general,  as  over  a  mere  civil  proceeding ;  but  this  is 

!  merely  with  reference  to  its  own  jurisdiction.     If  the  court  makes  an 

I  order  to  which  all  parties  consent,  or  by  which  all  parties  must  be 

I  considered  as  bound,  and  then  any  party  chooses  to  obstruct  tlie  par- 

I  lies  executing  it,  the  court  will  certainly  prevent  him  from  proceeding 

against  the  officer  of  the  court  for  doing  that  which  he  would  have 
been  punished  by  the  court  for  not  doing.  I  shall  not  make  an  in- 
junction under  the  seal  of  the  court,  but  an  order  restraining  Mr.  Mery- 
weather from  prosecuting  this  indictment  The  costs  of  all  parties, 
except  Mr.  Meryweather,  to  come  out  of  the  estate. 
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Fcbraary  U  and  17, 1851. 

Charitable  Trust  —  Advowson  —  5  Sf^  Will  4,  c.  76. 

The  advowson  of  the  mastership  of  the  Hospital  of  St.  John  the  Baptist  at  Bath,  with  the 
chapel  of  St  Michael  thereto  annexed,  was,  previous  to  the  act  5  &  6  Will.  4,  c.  76,  (Uie 
manicipal  corporation  regiilation  act,)  vested  in  the  corporation  of  Bath,  the  hospital 
being  exclusively  for  the  benefit  of  the  poor  of  Bath,  and  under  the  government  of  die 
master;— 

Meld,  that  the  advowson  was  ancillary  to  the  charity,  and  was  held  upon  a  charitable  trlitt 
within  the  7lMt  section,  and  was  not  liable  to  be  sold  under  the  139th  section}  and  it  was 
referred  to  the  master  to  appoint  new  trustees  under  the  former  section. 

Queen  Elizabeth,  by  letters  patent  under  the  great  seal,  bearing 
date  the  21st  November,  in  the  twenty-fifth  year  of  her  reign,  granted 
the  advowson,  donation,  and  free  disposition  and  right  of  patronage 
of  the  mastership  of  the  Hospital  of  St  John  the  Baptist,  m  the  city 
of  Bath,  with  the  chapel  of  St  Michael  thereunto  annexed,  to  the 
mayor  and  citizens  of  the  city  of  Bath,  and  their  successors  forever. 
In  Hilary  term,  1711,  an  information  was  filed,  at  the  relation  of  the 
master,  the  co-brethren,  and  sisters  of  the  hospital,  against  the  mayor, 
aldermen,  and  citizens  of  the  city  of  Bath,  to  have  a  discovery  of  the 
original  foundation  and  settlement  of  the  hospital,  and  of  the  charities 
thereto  belonging,  and  of  the  deeds  and  writings  touching  the  same, 
and  of  the  annual  value  of  the  charity  lands  and  possessions,  and  to 
set  aside  a  lease  mentioned  in  the  information,  and  to  have  such  rules 
and  orders  made  for  the  application  of  the  charity  estates  and  posses- 
sions, and  the  government  of  the  hospital  and  charity  for  the  future, 
as  should  be  thought  necessary  and  convenient  The  cause  came  on 
to  be  heard  before  Sir  John  Trevor,  then  master  of  the  rolls,  on  the 
26th  November,  1718,  when  all  the  parties,  by  consent,  submitted 
themselves  and  all  matters  in  the  cause  to  the  award  of  Sir  John 
Trevor.  Sir  John  Trevor  accordingly  made  his  award,  which  was 
afterwards  confirmed  by  an  order  nisi,  whereby  he  found,  inter  alioj 
as  foljpws :  "  I  find,  that,  by  the  pleadings  in  the  said  cause,  it  appears 
that  this  hospital  was  founded  in  the  year  1174  by  one  of  the  bishops 
of  Bath  and  Wells,  and  that  it  has  consisted  of  a  master,  brethren, 
and  sisters,  who  have  been  kept  very  poor  and  indigently ;  and  I  find 
by  the  grant  to  this  hospital,  and  by  the  admission  of  all,  that,  by  the 
charity  of  pious  persons,  the  hospital  has  been  advanced  to  great  pos- 
sessions, the  improved  value  thereof  being  1200/.  per  annum,  or  there- 
abouts ;  and  although  there  has  been  130/.  per  annum  reserved  rent 
to  the  hospital,  I  find  that  the  said  hospital  all  along  has  been  very 
much  neglected,  and  badly  provided  for,  and  very  negligently,  as  to 
the  service  of  God ;  for  although  there  is  a  chapel  called  St  ACchael, 
which  is  annexed  to  the  mastership  of  the  hospital,  and  is  a  living 
presentable  with  cure  of  souls,  yet  I  find  it  was  sometimes  turned 
into  an  ale-house,  and  at  other  times  a  post-office ;  and  I  find  that 
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the  abbots  of  Bath  fonnerly  took  on  them  to  be  masters  of  the  hos- 
pital ;  and  that  Qaecn  Elizabeth  bavii^g,  in  the  fifteenth  year  of  her 
leign,  granted  tfte  presentation  of  the  said  hospital  to  the  mayor  and 
corporation  of  Bath,  they,  about  the  year  1616,  made  an  order,  th^t 
the  mayor  of  Bath,  for  the  time  being,  should  be  master  of  the  said 
hospital,  pursuant  whereto  the  mayors  of  Bath  took  on  them  to  be 
masters,  and  to  dispose  of  the  possessions  and  revenues  belonging  to 
the  said  hospital  as  they  pleased;  and  that  the  corporation  of  Bath 
before  that  time  had  made  an  agreement  with  one  Buskin,  their 
master,  to  make  only  such  leases  as  they  directed,  and  allowed  him 
only  40s.  per  annum ;  and  that  the  said  hospital,  and  possessions 
and  revenues  thereof,  continued  to  be  so  managed  and  swallowed  up 
until  the  restoration  of  King  Charles  II."  The  4th  section  of  the 
award  directed,  that  all  the  writings  relating  to  the  hospital  should  be 
delivered  to  the  master  of  the  hospital,  by  a  schedule,  and  should  be 
kept  by  him  and  his  successors  in  the  hospital  in  a  certain  chest. 
The  8th  and  9th  sections  provided  for  the  employment  of  the  rents 
and  revenues  of  the  hospital  for  the  benefit  of  the  poor  brethren  and 
sisters,  and  that  all  fines  upon  new  leases  should  be  received  by  the 
master  for  the  time  being;  as  to  two  thirds,  to  the  use  of  the  master; 
and  the  remaining  third  for  the  benefit  of  the  co-brethren  and  sisters^ 
to  be  paid  and  distributed  to  them  monthly,  in  equal  shares.  By  the 
10th  section  of  the  award  it  was  declared  that  the  right  of  presenta- 
tion of  the  master  beloi^ed  to  the  corpomtion  of  Bath  by  the  grant 
of  the  fifteenth  year  of  Elizabeth,  but  that  they  had  no  right  to  be 
visitors ;  and  that  the  government  of  the  hospital  should  be  in  the 
master  for  the  time  being,  according  to  such  rules  and  orders  as  were 
annexed  to  the  award,  and  that  the  brethren  and  sisters  should  be 
obedient  to  him ;  and  that  the  master  should  take  care  that  prayers 
were  duly  read  in  the  chapel  morning  and  evening,  according  to  the 
liturgy  of  the  church  of  England ;  and  further,  the  master  was  en- 
joined from  christening,  marrying,  or  burying  any  person  or  persons 
in  the  chapel,  except  the  burying  of  the  poor  of  the  hospital  in  the 
said  chapel-yard  and  ground,  as  had  been  formerly  done.  By  the  11th 
section  it  was  provided,  that  the  poor  people,  brethren,  and  sisters,  as 
vacancies  should  happen,  should  be  nominated  and  put  in  by  the 
master  of  the  hospital ;  but  such  poor  brethren  and  sisters  were  to  be 
such  as  had  been  settled  inhabitants  of  the  city  of  Bath  for  at  least  ten 
years  before  such  admission  into  the  hospital,  and  persons  really  poor, 
indigent  and  unmarried,  and  to  be  qualined  accordipg  to  the  rules  and 
orders  established  by  and  annexed  to  the  award,  and  not  according  to  the 
arbitrary  will  and  pleasure  of  the  master.  From  the  date  of  the  award, 
the  master  of  the  hospital,  when  any  vacancy  occurred,  was  nominated 
by  the  corporation  ot  Bath ;  and  the  hospital  was  governed,  and  the 
brethren  and  sisters  appointed,  and  the  income  of  the  property  belong- 
ing to  the  hospital  distributed  in  the  manner  directed  by  the  awardl 
By  an  Qrder  made  by  the  lord  chancellor,  bearing  date  the  16th  Sep- 
tember, 1836,  in  the  matter  of  several  charities  of  the  city  and  boroueh 
of  Bath,  including  the  Hospital  of  St.  John  the  Baptist,  and  in  the 
matter  of  the  act  52  Geo.  3,  c  101,  and  in  the  matter  of  the  act  6  & 
VOL.  fi.  12 
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6  Will.  4,  c.  76,  on  the  petition  of  the  burgesses  of  the  city  of  Bath,  it 
was  ordered  that  it  should  be  referred  to  the  master  in  attendance 
during  the  vacation  to  appoint  proper  persons  to  be  trustees  of  and 
for  the  charity  estatt»s  and  property  late  vested  in  or  under  the  admin- 
istration of  the  corporation  of  Bath,  or  any  members  thereof  in  that 
character,  which  were  afl'ected  by  the  71gt  section  of  the  act  of  the 

5  &  6  Will.  4,  c.  76.  By  an  order  made  by  the  lord  chancellor,  bear- 
ing date  the  21st  September,  1836,  in  the  matter  of  the  estates  and 

Sroperty  of  the  master,  co-brethren,  and  sisters  of  the  Hospital  of  St. 
ohn  the  Baptist,  and  in  the  matter  of  the  act  of  the  5  &  6  Will.  4, 
c.  76,  on  the  petition  of  the  master  of  the  hospital,  it  was  ordered  that 
the  master  of  the  hospital  should  have  liberty  to  go  before  the  master 
on  the  subject  of  his  petition,  under  the  reference  directed  by  the  order 
of  the  16th  September,  1836.  In  the  proceedings  before  the  master, 
under  the  order  of  the  16th  September,  1836,  it  was  arranged,  under 
the  sanction  of  the  master,  that  the  rights  of  the  corporation,  in  rela- 
tion to  property  belonging  to  the  hospital,  should  not  be  taken  into 
consideration  under  the  order  of  reference.  A  petition  was  now  pre- 
sented to  the  lord  chancellor  in  the  matter  of  the  master,  co-brethren, 
and  sisters  of  the  hospital,  and  in  the  matter  of  the  above-mentioned 
acts,  stating,  inter  alia,  the  facts  above  mentioned,  and  praying  that 
it  might  be  declared  that  the  right  of  presentation,  nomination,  and 
appointment  of  the  master  of  the  hospital,  with  the  chapel  of  St. 
Michael  thereunto  annexed,  were,  at  the  time  of  passing  the  act  5  & 

6  Will.  4,  c.  76,  vested  in  the  mayor,  aldermen,  and  citizens  of  the 
city  of  Bath,  as  charitable  trustees  within  the  meaning  and  provisions 
of  the  act ;  and  that  it  might  be  referred  to  the  master  to  appoint 
proper  persons  to  be  trustees  of  the  right  of  presentation,  nomination, 
and  appointment. 

Wood  and  E.  R  Smith,  in  support  of  the  petition.  In  the  charter 
of  Elizabeth  this  is  called  "  the  mastership  of  the  hospital,  with  the 
chapel  of  St.  Michael's  thereto  annexed."  In  Sir  John  Trevors 
award  the  chapel  is  said  to  be  "annexed  to  the  mastership,"  and 
is  described  as  "  a  living  presentable  with  cure  of  souls."  Here  the 
duties  of  the  mastership,  and  of  attending  to  the  cure  of  souls,  have 
never  been,  and  cannot  be,  separated.  The  chapelry  is  entirely  ap- 
pendant to  the  mastership.  Previously  to  the  municipal  corporation 
act,  the  right  of  presentation  was  in  the  mayor  and  corporation  of 
Bath,  and  was  clearly  a  hereditament.  The  question  is,  whether  it 
was  a  hereditament  "  held  in  trust,  in  whole  or  in  part  for  charitable 
trusts,"  so  as  to  be  within  the  terms  of  the  71st  section ;  or  whether 
the  corporation  held  it  "in  their  corporate  capacity,  and  not  as  chari- 
table trustees,  within  the  meaning  of  the  act,"  so  as  to  entitle  them 
now  to  have  it  sold,  under  the  139th  section  of  the  act.  The  only 
persons  to  derive  benefit  from  the  institution  are  the  poor  brethren 
and  sisters,  who,  under  the  11th  section  of  the  award,  are  to  be  chosen 
from  among  the  really  poor  and  indigent  inhabitants  of  Bath.  This, 
therefore,  was  a  charitable  trust  in  the  mayor  and  corporation.  Sect. 
139  was  intended  to  provide  for  the  sale  of  advowsous  and  rights  of 
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nomination,  which,  previously  to  the  passing  of  the  act,  could  have 
been  disposed  of  by  corporations  for  their  own  benefit.  That  the 
right  of  presentation  to  the  mastership  of  this  hospital  was  not  a  right 
of  which  the  corporation  of  Bath  could  have  so  disposed,  is  clear  from 
the  4th  section  of  the  award,  which  provides,  that  all  the  writings  re- 
lating to  the  hospital  shall^be  kept  by  the  master  and  his  successors 
in  the  hospital.  The  right  of  presentation  was,  previously  to  the  act, 
vested  in  the  mayor  and  corporation  for  a  charitable  use  and  trust, 
and  was  within  the  71st  section  of  the  act ;  and  the  trusteeship  of  the 
corporation  having  ceased,  new  trustees  must  be  appointed.  In  re 
The  Shrewsbury  School,  1  My.  &  C.  648.  Lord  Cottenham's  decision  in 
In  re  The  Oxford  Charities,  1  Jur.  620 ;  3  My.  &  C.  239,  was  the  other 
way ;  but  the  fund  out  of  which  the  lectureships  in  that  case  had  been 
founded  was  held  by  the  corporation  upon  trust  for  their  own  benefit, 
and  the  foundation  did  not  alter  its  character  in  this  respect.  The  act 
1  &  2  Vict.  c.  31,  which  extended  the  operation  of  the  139th  section, 
is  applicable  to  municipal  corporations  seized  of  lands,  with  an  obli- 
gation to  nominate  priests  for  certain  chapels.  But  here  the  corpora- 
tion did  not  take  land  subject  to  any  such  obligation. 

The  Attorney  General  and  M,  A,  S/iee,  for  the  mayor  and  corporation. 
Whether  the  ofiices  of  master  and  of  chaplain  are  connected  or  not, 
the  mayor  and  corporation  have  no  charitable  trust  nor  any  species 
of  duty  to  perform  beyond  that  of  presenting  to  the  mastership.  The 
master  has  certain  duties  of  a  charitable  nature ;  the  mayor  and  cor- 
poration have  none  beyond  that  of  appointing  the  master.  So  far  as 
the  139th  section  applies  to  advowsons  and  rights  of  presentation  not 
being  appendant  or  appurtenant,  it  enacts  that  they  shall  be  sold, 
whether  held  by  the  corporation  as  charitable  trustees  or  in  their  cor- 
porate capacity.  Here  the  right  of  presentation  is  not  appendant — 
it  is  a  mere  right  to  present.  The  fact  of  another  interest  being  con- 
nected with  it,  viz.,  that  of  appointing  to  the  mastership,  does  not 
alter  its  character.  Vide  Lord  Stowell,  in  T7ie  Duke  of  Portland  v. 
Bingham^  1  Hagg.  Consis.  163.  But  even  assuming  the  chapelry  to 
be  appendant  to  the  mastership,  so  as  to  bring  the  case  within  the 
exception  to  the  139th  section,  the  right  of  appointing  the  master  was 
never  held  by  the  corporation  upon  trust.  Therefore,  quacumque  via^ 
the  right  of  presentation  ought  to  be  sold,  under  sect  139.  Here 
there  was  no  trust,  no  restriction  affecting  the  right  of  presentation, 
except  that  common  to  all  advowsons,  of  appointing  a  clerk  duly 
qualified.  In  The  Sfirewsbury  School  Case  there  was  a  restriction  ia 
favor  of  a  privileged  class.  Here  there  was  no  preference  in  favor  of 
any  class.  The  corporation  might  have  appointed  any  clerk  without 
becoming  amenable  to  this  court  for  a  breach  of  trust.  It  is  not, 
however,  necessary  to  determine  whether  this  case  is  within  sect.  139 
of  stat  5  &  6  Will.  4,  c.  76,  as  it  is  clearly  within  the  1  &  2  Vict,  c,  31, 
and  is  consequently  brought  by  the  latter  within  the  139th  section  of 
the  former  act.  nine  v.  Reynolds,  2  Man.  &  G.  71.  This,  therefore, 
is  not  a  case  for  the  appointment  of  new  trustees  under  sect  71,  but 
for  sale  under  sect  139  of  the  act 
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Wbod^  in  reply.  The  construction  attempted  to  be  put  upon  the 
139th  section  is  ungrammatical :  the  words  '^  in  their  corporate  ca- 
pacity, and  not  as  charitable  trustees,"  are  applicable  in  that  section 
as  well  to  the  clause  relating  to  advowsons  in  gross,  as  to  the  clause 
relating  to  advowsons  appendant  or  appurtenant.  Therefore,  assum- 
ing this  right  of  presentation  to  be  in  gross  and  not  appendant,  still, 
being  held  by  the  corporation  as  charitable  trustees,  it  is  excluded 
from  the  139th  section,  and  cannot  be  sold.  The  purchaser  might 
have  no  interest  in  the  welfare  of  the  poor  inhabitants  of  Bath,  and 
therefore  none  in  appointing  a  master  willing  or  able  to  discharge  his 
duties. 

Lord  Chancellor.  It  seems  to  me  that  this  case  does  fall  within 
ihe  71st  section.  The  object  of  this  institution  was  charitable  in  every 
part  of  it  The  grant  of  Queen  Elizabeth  and  the  award  of  8ir  John 
Trevor  look  to  the  benefit  of  no  parties  other  than  the  poor  and  indi- 
gent inhabitants  of  the  city  of  Bath :  the  only  object  was  to  secure 
their  welfare.  [Having  read  the  71st  section,  his  lordship  continued.] 
This  section  provides  lor  the  case  of  bodies  corporate  seized  or  pos- 
sessed of  any  estate  or  interest  in  any  hereditaments,  in  whole  or  in 
part,  in  trust,  or  for  the  benefit  of  any  charitable  uses  or  trusts  what- 
soever. The  word  "  hereditaments  "  is  the  largest  known  in  the  law, 
and  will  include  the  right  of  presentation  of  the  master  of  this  hospital. 
The  question,  then,  is  this :  Was  this  right  of  presentation  vested  in 
the  corporation  of  Bath,  in  whole  or  in  part,  in  trust,  or  for  the  benefit 
of  any  charitable  use  or  trust?  It  is  clear  that  it  was  vested  in  the 
corporation  only  as  ancillary  to  the  charitable  objects  of  the  insti- 
tution. The  appointment  of  the  master  was  an.  appointment  of  a 
person  to  carry  out  certain  charitable  trusts  which  are  enumerated  in 
the  award,  and  all  of  which  are  for  the*  "benefit  of  poor  and  indigent 
inhabitants  of  the  city  of  Bath.  The  benefit  of  the  corporation 
formed  no  part  of  the  objects  to  be  attained.  Originally  it  was  sup- 
posed that  the  corporation  were  sufficiently  interested  in  the  objects 
of  the  institution  to  be  trusted ;  but  it  was  found  that  they  abused 
this  trust,  by  neglect  and  misapplication  of  the  charity  property.  It 
was,  therefore,  thought  right  to  mtrust  the  government  of  the  hospital, 
and  the  duty  of  seeing  to  the  performance  of  the  ecclesiastical  duties, 
to  the  master  for  the  time  being;  and  the  right  of  appointing  the  mas- 
ter was  vested  in  the  mayor  and  corporation,  upon  trust  to  appoint 
a  person  competent  to  discharge  the  duties  ot  master.  Whatever 
mi^ht  be  the  merits  of  the  person  they  appointed,  if  he  was  not  quali- 
fied to  discharge  the  duties  mentioned  in  the  award,  the  trust  was  not 
discharged.  No  doubt  the  duties  of  such  a  trust,  as  in  the  case  of 
The  Shrewsbury  School,  were  of  a  kind  easily  evaded,  and  it  would  be 
difficult  to  prove  a  breach  of  such  a  trust ;  but  it  was,  nevertheless,  a 
trust,  ahd  one  of  which  the  abuse,  if  proved,  would  have  been  cor- 
rected. I  own  I  think  The  Slirewsburt/  School  Case  strongly  in  point. 
[His  lordship  read  at  considerable  length  from  the  judgment  of  Lord 
Cottenham  in  the  matter  of  The  Shrewsbury  School,  1  My.  &  C.  647, 
648,  and  continued.]     The  whole  object  of  these  remarks  was  to 
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pcove  that  in  that  case  the  right  of  presentation  was  vested  in  the 
corporation  of  Shrewsbury  for  trust  purposes,  and  they  are  no  less 
applicabie  to  prove  my  view  of  the  present  ease.  In  this  case  the 
right  of  presentation  is  more  closely  connected  with  the  charitable 
purposes  of  the  institution  than  in  the  case  of  7%^  Slirewsbury  School 
The  case  of  Tlie  Oxford  Cliarities  does  not  at  all  impugn  that  of  2%e 
Siirewsbury  School.  The  corporation  of  Oxford,  instead  of  founding 
lectureships  with  the  1000/.,  might  have  applied  it  in  founding  a 
library  for  their  own  benefit,  or  for  any  other  merely  corporate  pur- 
pose ;  and,  after  the  lectureships  were  founded,  the  corporation  was  at 
liberty  to  have  the  sermons  preached  with  closed  doors,  the  whole 
trust  being  exclusively  for  the  corporation.  The  question  in  both 
cases  was  this:  For  whose  benefit  does  the  right  exist?  In  The 
Oxford  Case  there  was  no  object  to  be  benefited  beyond  the  corpora- 
tion itself;  in  The  Shrewsburi/  Case  there  was,  in  part  at  least,  such 
an  object;  and  Lord  Cottenham  decided  both  cases  accordingly.  I 
do  not  see  that  the  stat  1  &  2  Vict.  c.  31,  has  any  material  bearing  on 
this  case.  Upon  the  whole,  I  think  this  was  strictly  an  advowson 
held  for  charitiEible  purposes,  within  the  71st  section  of  the  act  5  &  6 
Will.  4,  c  76.  I  must,  therefore,  refer  it  to  the  master  to  appoint  new 
trustees.     Costs  will  be  reserved,  as  usual. 

At  the  commencement  of  the  hearingi  Glasse^  on  behalf  of  the 
master  of  the  hospital,  objected  that  be  had  not  been  served.  The 
lord  chancellor,  however,  heard  the  cause  in  his  absence,  and,  at  the 
conclusion  of  his  judgment.,  said  he  could  not  see  the  object  of  the 
master  of  the  hospital  attending  before  the  master  under  the  referencei 
and  refused  to  burden  the  charity  with  his  costs. 


Phipps  v.  Budd.' 

December  10,  1850. 

Claim — Mortgage  —  Leave. 

A  MORTOAOB  had  been  made  for  the  term  of  500  years,  containing 
a  covenant  by  the  mortgagor  to  convey  the  fee  when  required.  This 
was  a  claim  for  a  foreclosure  of  the  equity  of  redemption,  and  to 
have  the  freehold  reversion  and  inheritance  conveyed  to  the  mort- 
gagor.    The  registrar  had  refused  to  file  the  claim  without  leave. 

Cardwell  now  asked  for  leave  to  file  it. 
Leave  given. 


I  15  Jur.  168. 
12* 
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Stevbns  v.  The  South  Dsvon  Railway  Compant.i 

Jumarjr  16.  17  and  28,  1851. 

Injunction —  Application  to  Parliament. 

The  shareholders  of  the  Sonth  Devon  Railway  Company  consisted  of  two  classes,  viz.,  the 
proprietors  of  whole  shares  and  the  proprietors  of  half  or  gnarantied  shares,  and  the 
diroctors  introdooed  two  bills  into  Pariiamcnt  to  vary  the  rights  and  privileges  of  tb» 
respective  classes : — 

EMd^  on  motion  for  an  injnnction  by  an  owner  of  whole  shares,  who  aileflcd  that  the  pro- 
posed alteration  would  oc  injurious  to  the  owners  of  whole  shares,  that,  having  rc^ara  to 
the  public  character  of  the  company,  the  proposed  scheme  could  not  be  considered  as  snch 
a  breach  of  trust  or  duty  to  die  company  as  would  induce  the  court  to  restrain  the  directors 
from  using  the  name  and  seal  and  credit  of  the  company  in  introductng  and  prosecuting 
the  bill,  they  entering  into  a  similar  undertaking  to  tliat  imposed  on  the  defendants  in 
Pmrhtr  r.  Tne  Dunn  rJavi^ion  Company.  But  an  injnnction  was  mnted  to  restrain  the 
application  of  the  fnnds  of  the  company  in  prosecuting  the  bill  in  Parliament,  so  far  as  it 
proposed  to  affect  the  privileges  attached  to  the  half  shares.  And  the  question  as  to  the 
payment  of  the  costs  to  be  incurred  in  prosecuting  the  bill  was  reserved. 

This  was  a  motion  on  behalf  of  the  plaintiff,  that  the  defendants 
might  be  restrained  from  using  or  applying  the  funds,  moneys,  or 
credit  of  the  company  in,  for,  or  towards  the  payment  of  the  costs, 
charges,  and  expenses  of,  or  incident  or  preparatory  to,  the  introduc- 
tion into  and  prosecution  in  Parliament  of  the  two  bills  in  the 
pleadings  mentioned,  or  either  of  them,  or  any  other  bill  for  the  like 
purpose ;  and  also  from  introducing  or  soliciting  the  said  two  bills,  or 
any  other  bill  for  the  like  purpose,  or  using  the  name  or  seal  of  the 
company  for  the  introduction  or  soliciting  of  such  bills,  or  either  of 
them. 

The  bill  in  the  cause  was  filed  by  Charles  Stevens,  on  behalf 
of  himself  and  all  other  the  holders  of  original  or  whole  shares  in  the 
South  Devon  Railway  Company,  except  such  of  the  defendants  as 
might  be  holders  thereof.  The  bill  stMed  the  act  of  Parliament  by 
which  the  South  Devon  Railway  CJompany  was  incorporated  and 
empowered  to  raise  capital  by  the  issue  of  shares  of  50/.  each ;  that 
the  plaintiff  was  the  holder  ot  1400  of  these  shares,  and  had  paid  all 
his  calls ;  that  by  the  South  Devon  Railway  act,  (amendment  and 
branches,)  1846,  the  company  were  empowered  to  raise  additional 
capital  by  creating  new  shares ;  and  it  was  provided  that  the  new 
shaies  to  be  so  created  should  be  of  such  nominal  value,  and  entitled 
to  such  privileges,  as  the  company  should  determine. 

At  a  meeting  of  the  shareholders  held  on  the  9th  January,  1847,  the 
directors  were  authorized  to  raise  the  additional  capital  authorized  to 
be  raised  by  the  amendment  act.,  1846,  at  such  times  and  in  such 
manner  as  they  might  deem  expedient,  and  for  the  interest  of  the 
company.  And  at  a  meeting  of  the  directors  on  the  19th  January, 
1847,  they  resolved  that  the  sum  of  600,000/.,  authorized  to  be  raised  by 
the  amendment  act,  1846,  should  be  raised  by  creation  of  half  shares 
of  25/.  each,  on  the  15th  March,  1847 ;  that  6/.  per  cent  per  annum 
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shoald  be  gaarantied  until  the  15th  March,  1857,  upon  all  calls  duly 
paid,  and  upon  all  sums  received  in  anticipation  of  calls,  by  authority 
of  the  board  of  directors,  in  respect  of  such  half  shares,  and  that  the 
said  guaranty  should  not  exclude  the  shareholders  from  participation  in 
any  higher  rate  of  dividend  for  the  time  being,  payable  on  the  whole 
shares.  The  bill  then  alleged,  that,  by  the  said  resolutions,  the 
power  of  attaching  privileges  to  the  half  shares  was  fully  exercised, 
and  that  the  resolutions  defined  the  entire  extent  of  the  said  privi- 
leges, and  the  extent  of  preference  which  the  holders  of  original  and 
whole  shares  were  to  concede  to  the  persons  who  should  take  the 
half  shares ;  that  in  pursuance  of  the  said  resolutions  of  the  19th 
January,  1847,  and  upon  the  terms  thereof,  the  directors  issued  on  the 
15th  March,  1847,  20,000  half  shares  of  25/.  each,  which  were  all 
taken ;  but  the  plaintiff  was  not  the  holder  of  any  of  the  said  half 
shares.  The  bill  then  stated,  that  the  full  atnount  of  both  original 
and  half  shares  had  been  called  up,  and  that  the  company  had  also 
exercised  their  powers  of  borrowing  to  a  large  extent ;  that  the  rail- 
way was  completed  and  opened  for  traffic  from  Exeter  to  Plymouth, 
and  that  the  amount  was  sufficient  to  keep  down  the  interest  on  the 
debt,  but  no  dividend  had  hitherto  been  paid  to  the  holders  of  either 
original  or  half  shares ;  that  the  directors  introduced  into  Parliament  in 
the  last  session  a  bill,  intituled  ^  A  bill  for  enabling  the  South  Devon 
Railway  Company  to  create  new  shares  in  their  company,  for  the  regu- 
lating t-be  payment  of  dividends  on  the  shares  in  their  company,  and 
for  other  purposes : "  that  the  effect  of  the  said  bill,  if  the  same  had 
passed,  would  have  been  to  alter  the  then  existing  established  rights 
of  the  two  classes  of  shareholders,  and  to  vary  the  terms  upon  which 
the  half  shares  had  been  created,  and  in  particular  would  have  sanc- 
tioned Uie  right  alleged  by  the  half  shareholders  to  the  payment,  by 
way  of  arrears,  of  their  preferential  dividend  for  years  in  which  no 
profits  were  made,  and  the  right  alleged  by  them  to  the  payment  of 
the  said  dividend  and  arrears  out  of  the  profits  of  the  company  arising 
upon  the  capital  of  the  company,  however  increased,  neither  of  which 
fights  the  holders  of  half  shares  could  have  maintained  against  the 
holders  of  whole  or  original  shares,  except  by -the  authority  of  Parlia- 
ment ;  that  the  plaintiff  opposed  the  bill,  and  it  was  thrown  out ; 
that  the  directors,  in  preparing  and  soliciting  such  bill,  incurred  costs 
exceeding  1000/.,  which  they  had  paid  out  of  the  funds  of  the  com- 
pany; that  the  directors  intended  to  introduce  and  solicit,  in  the 
name  and  with  the  fands  of  the  company,  in  the  session  of  Parliament, 
1851,  two  bills,  having  for  their  objects  essential  variations  in  the 
contract  between  the  holders  of  whole  or  oriirinal  and  the  holders  of 
nail  shares,  as  contained  in  the  resolutions  of  the  19th  January,  1847, 
and  other  matters.  The  bill  then  stated  certain  notices  published  by 
the  directors  as  to  the  objects  of  the  proposed  bills,  and  also  other 
procc^edings  by  the  directors  and  shareholders  in  reference  to  such 
proposed  bills,  and  sanctioning  their  introduction  into  Parliament; 
and  the  bill  alleged,  that  the  effect  of  the  proposed  arrangement,  which 
it  set  out  at  length,  but  which  it  is  not  necessary  to  state,  if  carried 
into  execution,  would  be  to  give  to  the  holders  of  half  shares  much 
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greater  advantages  and  right  of  priority  over  the  holders  of  whole 
shares,  than  the  said  holders  of  half  shares  weie  entitled  to  under  the 
said  resolutions  of  the  19th  January,  1847,  and  proportioaably  to 
postpone  the  holders  of  original  shares,  and  to  take  from  the  value  of 
the  shares  held  by  them ;  that  the  said  arrangement  and  intended 
application  to  Parliament  were  contmry  to  the  terms  in  which  the 
original  or  whole  shares  were  postponed  in  favor  of  the  half  shares, 
and  in  fact  amounted  to  a  destruction  of  the  said  original  or  whole 
shares ;  and  that  it  had  been  devised  and  was  intended  for  the 
benefit  of  the  directors  themselves  and  the  other  holders  of  half 
shares,  and  not  for  the  benefit  but  to  the  loss  of  the  plaintifi^  and 
those  on  whose  behalf  he  sued ;  that  the  directors  intended  to  apply 
the  funds  of  the  company  in  paying  the  costs  of  introducing  and 
soliciting  the  said  bills,  whether  the  same  were  or  not  sanctioned  by 
Parliament ;  and  that  they  had  no  right,  even  with  the  consent  of  a 
majority  of  the  company,  to  use  the  name  and  funds  of  the  company 
in  applying  to  Parliament  for  its  sanction  to  a  measure  beneficial  to 
one  section  of  the  company,  and  injurious  to  another  section ;  and 
that  the  introduction  and  soliciting  the  said  bills  was  an  attempt  by 
the  directors  to  obtain,  by  means  of  their  control  over  the  common 
seal  of  the  company,  a  dissolution  or  alteration  of  the  original  con- 
tract by  which  the  shareholders  of  the  company  were  bound  together 
and  protected.  And  the  bill  prayed  an  account  of  all  moneys  ex- 
pended by  the  directors  out  of  the  funds  of  the  company  in  payment 
of  the  costs,  charges,  and  expenses  of,  or  incident  or  preparatory  to^ 
the  said  two  bills  of  which  notice  had  been  given ;  and  that  the  di* 
rectors  might  be  decreed  to  make  good  to  the  company  all  moneys 
so  expended  by  them,  with  interest ;  and  that  the  South  Devon  Rail- 
way Company,  and  the  directors  thereof,  might  be  restrained  from 
using  or  applying  the  funds,  moneys,  or  credit  of  the  company  in,  for, 
or  towards  the  payment  of  the  said  costs,  &c.,  of,  or  incident  or 
preparatory  to,  the  introduction  into  and  prosecution  in  Parliament 
of  the  said  two  bills,  of  which  notice  had  been  given  as  therein  men- 
tioned, or  either  of  them,  or  any  other  bill  for  the  like  purpose ;  and 
also  from  introducing  or  soliciting  the  said  two  bills,  or  any  other  bill 
for  the  like  purpose,  or  using  the  name  or  seal  of  the  company  hx 
the  introduction  or  soliciting  of  such  bills,  or  either  of  them. 

Turner,  Caims^  and  Stevens  for  the  plaintifil 

Roupell  and  O.  JUally  contra. 

The  following  cases  were  cited :  Parker  v.  The  Eiver  Dutm  Naviga^ 
iion  Company y  1  De  6.  &  S.  192.  Ward  v.  The  Society  of  AtiomeySf 
1  Coll.  370.  Munt  v.  T7ie  Shrewsbury  and  Chester  Railway  Compon^j 
15  Jur.  26.  Const  v,  Harris,  Turn.  &  B.  496.  77l«  Attorney  General 
V.  Tfie  Corporation  of  Nonvich,  16  Sim.  225.  The  Attorney  General 
V.  The  Guardians  of  the  Poor  of  Southampton,  17  Sim.  6. 

January  28,  1851.    Lord  Lanodale,  M.  B.    This  was  a  motion 
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made  on  behalf  of  the  plaintiff  for  an  injunction  to  restrain  the  de- 
fendants from  using  or  applying  the  funds,  moneys,  and  credit  of  the 
South  Devon  Railway  Company  in,  for,  or  towards  the  payment  of 
the  costs,  charges,  and  expenses  of,  or  incidental  or  preparatory  to  the 
introduction  into  and  prosecution  in  Parliament  of  two  bills  men- 
tioned in  the  plaintiiPs  bill  of  complaint,  or  either  of  them,  or  any 
other  bills  for  the  like  purpose ;  and  also  from  introducing  or  soliciting 
the  said  two  bills,  or  any  other  bill  for  the  like  purpose,  or  using  the 
name  or  seal  of  the  company  for  the  introduction  or  soliciting  sudi 
bills,  or  either  of  them. 

The  South  Devon  Bailway  Company  was  incorporated  by  an  act 
of  Partiament,  to  which  the  royal  assent  was  given  on  the  4th  July, 
1844,  and  by  which  it  was  provided  that  the  'sum  of  1,100,000^ 
should  be  the  capital  of  the  company,  and  that  the  same  should  be 
divided  into  32,000  shares,  each  of  the  amount  of  50^,  and  every 
person  subscribing  50/.  to  the  capital  was  to  be  deemed  a  shareholder 
of  the  company,  and  to  have  one  share  therein  allotted  to  him ;  and 
after  the  whole  sum  of  1,100,000/.  should  have  been  subscribed  for, 
and  one  half  thereof  had  been  actually  paid  up,  the  compan]^  were 
empowered  to  borrow,  on  mortgage  or  bond,  such  sums  of  money  as 
should  from  time  to  time  be  authorized  to  be  borrowed  by  order  of 
the  general  meeting,  not  exceeding  in  the  whole  the  sum  of  3^,500/. 
By  a  resolution  of  the  company,  entered  into  in  August,  1844^  it 
was  resolved  that  the  directors  should  take  measures  to  reduce  the 
amount  of  the  capital  of  1,100,000/.  to  1,000,000/.,  and  consequently 
2000  of  the  shares  which  w^e  authcHrized  to  be  issued  were  not 
issued.  By  an  act  of  Partiament,  which  received  the  royal  assent  on 
the  28th  August,  1846,  the  company  were  authorized  to  raise,  by  the 
creation  of  new  shares  or  stock,  a  further  sum  not  exceeding  500,000/. 
with  a  proviso  that  the  new  shares  so  to  be  created  should  be  of  such 
nominal  amount  and  entilied  to  such  privileges  as  the  company  might 
determine. 

At  an  extraordincuy  meeting  of  the  shareholders  held  on  the  9th 
January,  1847,  the  directors  were  authorized  to  raise  an  additional 
capital  of  500,000/.,  in  such  manner  as  tiiey  might  deem  expedient, 
and  for  the  interest  of  the  company ;  and  on  the  19th  January,  1847, 
in  pursuance  of  that  authority,  the  directors  resolved  that  the  sum  of 
500,000/.  should  be  raised  by  the  creation  of  half  shares  of  25/.  each, 
on  the  15th  Mareh,  1847;  that  6/.  per  eent  per  annum  should  be 
guarantied  until  the  15th  March,  1857,  on  all  calls  paid,  and  on  all 
sums  received  in  anticipation  of  calls,  by  authority  of  the  board  of 
directors,  in  respect  of  such  hedf  shares,  and  that  the  guaranty  should 
not  exclude  the  shareholders  from  participating  in  any  higher  rate  of 
dividend  for  the  time  being,  payable  on  the  whole  shares.  In  pur- 
suance and  on  the  terms  of  this  resolution,  the  directors,  on  the  15th 
March,  1847,  issued  20,000  half  shares  of  25/.  each.  Under  these 
etreomstances  th^re  are  two  classes  of  shareholders,  namely,  the 
holders  of  the  original  or  50/.  shares,  and  the  holders  of  the  25/.  or 
half  shares.  The  plaintiff  belongs  to  the  first  class ;  he  is  the  holder 
df  or  interested  in,  a  great  many  original  shares,  and  has  paid  about 
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70,000/.  for  calls  thereon ;  he  is  not  the  holder  of  any  251.  or  half 
shares.  It  is  said  that  the  company  have  borrowed  all  the  money  they 
are  entitled  to  raise  on  mortgage  or  bond,  and  that  the  railway  has 
been  completed  and  opened  for  traffic  from  Exeter  to  Plymouth,  a 
distance  of  fifty-seven  miles,  and  is  yielding  a  considerable  yearly 
revenue,  bat  that  no  dividend  has  yet  been  declared  on  either  the 
whole  or  the  half  shares.  In  this  state  of  things,  differences  have 
arisen  between  the  shareholders  of  the  two  classes  as  to  the  true 
meaning  and  effect  of  the  resolution  of  the  19th  January,  1847. 

The  plaintiff,  who  is  interested  only  in  the  whole  shares,  alleges 
that  the  directors  are  largely  interested  in  the  half  shares,  and  that 
although  the  holders  of  the  half  shares  are  entitled  to  such,  and  only 
such,  privileges  as  were  given  to  them  by  the  resolution  of  the  19th 
January,  1847,  yet  the  directors,  in  the  year  1850,  introduced,  or 
caused  to  be  introduced,  into  Parliament  a  bill,  purporting  to  era- 
power  the  company  to  create  new  shares  to  an  amount  not  exceeding 
625,0002.,  to  bear  interest  in  perpetuity  at  any  rate  not  exceeding  6/. 
per  cent  per  annum ;  and  the  plaintiff,  apprehending  that  the  effect 
of  such  bill,  if  passed  into  a  law,  would  be  to  alter  the  existing  and 
established  right  of  the  holders  of  the  original  shares  and  the  holders 
of  the  half  shares  in  the  company,  as  between  themselves,  and  to 
vary  the  terms  upon  which  the  half  shares  have  been  created,  applied 
to  be  heard  against  the  bill ;  and  accordingly  he  was  heard  before  the 
committee  of  the  House  of  Commons,  to  which  the  bill  was  referred, 
and  the  committee  reported  that  the  preamble  of  the  bill  was  not 

E roved;  and  the  bill  was  for  that  time  abandoned.  The  directors, 
owever,  continued  to  attend  to  the  subject,  with  a  view  to  the  diffi- 
culties arising  out  of  the  opposing  claims  of  the  two  classes  of 
shareholders. 

A  special  meeting  of  the  shareholders  was  held  on  the  24th 
September  last,  and  it  was  then  resolved,  that  it  appeared  for  the 
interest  of  the  company  that  some  equitable  arrangement  should  be 
made  with  the  holders  of  the  half  shares,  with  a  view  to  admit  both 
classes  of  shareholders  to  an  immediate  participation  in  the  revenues 
of  the  company ;  and  the  directors  were  requested  to  put  themselvea 
in  communication  with  some  of  the  leading  shareholders  of  both 
classes,  with  a  view  to  devise  some  scheme  for  the  purpose,  and  that 
scheme  was  to  be  submitted  at  a  meeting  of  shareholders  to  be  after- 
wards convened  to  consider  it.  The  directors,  having  consulted  Mr. 
A.,  and  received  a  report  from  him,  issued  a  notice,  whereby  they 
convened  an  extraordinary  meeting  of  the  shareholders  of  the  com- 
pany, to  be  held  on  the  12th  November  last,  to  receive  and  consider 
a  special  report  of  the  directors  relative  to  the  proposed  commutation 
of  the  privileges  attached  to  the  262.  or  half  shares  of  the  company, 
referred  to  the  cxmsideration  of  the  board  by  a  resolution  of  the  special 
meeting  of  the  24th  September,  and  also  relative  to  the  other  matters 
in  the  same  notice  stated. 

At  this  meeting  the  directors  made  their  own  report,  stating  and 
recommending  a  scheme  for  the  proposed  commutation  of  the  privi- 
leges attached  to  the  25/.  or  half  shares  in  the  company.     The  report 


COURTS  OF  CHANCEEY,  1850-61.  143 

Steveiu  V.  The  South  Devoa  lUulway  Companj. 

of  the  directors  was  adopted,  and  the  directors  were  authorized  to 
take  all  necessary  and  proper  measures  for  the  purpose  of  giving  effect 
to  the  recommendation  therein  contained,  and  particularly  to  apply 
to  Parliament  for  all  such  additional  powers  as  might  be  requisite 
for  that  purpose ;  and  ac-cordingly  the  directors  have  taken,  and  are 
taking,  the  necessary  steps  for  that  purpose.  I  do  not  think  it  neces- 
sary to  discuss  the  merits  of  the  proposed  scheme,  for  the  purpose  of 
considering  whether,  in  itself,  and  independently  of  the  peculiar  cir- 
cumstances which  may,  on  the  whole,  recommend  it  to  the  adoption 
of  the  company,  it  is  caiculated  to  promote  either  its  general  interest, 
or  the  peculiar  interest  of  either  of  the  two  classes  of  shareholders 
into  which  it  is  divided.  The  plaintiff  alleged,  that  it  is  calculated  to 
give  a  benefit  to  the  holders  of  the  half  shares  at  the  expense  and  to 
the  loss  of  the  holders  of  the  whole  shares.  It  may  be  so,  and 
it  may  at  the  same  time  be  possible,  that  even  such  an  arrangement 
and  such  a  commutation  of  the  privileges  attached  to  the  25^  or  half 
shares  would,  though  at  first  be  productive  of  some  loss  to  the  share- 
holders of  the  whole  shares,  ultimately  be  so  beneficial  to  the  general 
concerns  of  the  company,  as  in  the  end  to  be  profitable  to  the  holders 
of  the  whole  shares  themselves.  Into  this  I  do  not  enter ;  for  it  seems 
to  me  to  be  clear  that  the  scheme,  if  authorized  and  carried  into 
effect,  will  very  materially  alter  the  existing  rights  and  interests  of 
the  two  classes  of  shareholders  who  are  interested  in  it.  It  is,  1 
think,  admitted  that  the  company  itself  has  no  legal  power  to  do 
this.  Parliament  alone  has  power  to  authorize  it;  but  I  cannot  say 
that  the  nature  of  the  case  is  such  as  to  make  an  application  to  Par- 
liament by  the  company,  for  the  purpose  of  authorizing  the  scheme, 
a  breach  of  trust  or  of  duty  to  the  company.  To  hold  otherwise 
would,  I  think,  be  applying  too  strictly  to  a  company  of  this  kind  the 
principles  admitted  to  be  applicable  to  a  private  partnership  resting 
on  private  contracts  unconnected  with  public  duties  and  interests, 
and  capable  of  dissolution. 

It  was  indeed  stated,  that  if  the  application  to  Parliament  were  made 
by  or  in  the  name  of  the  company,  the  plaintiff  and  other  members  of 
the  company,  alleging  that  they  had  an  adverse  interest,  would  not  be 
allowed  to  appear  in  opposition  to  the  bill.  I  own  I  have  great  diffi- 
colty  in  supposing  that  such  is  the  course  of  proceeding  in  parlia- 
mentary committees,  but  it  is  said  that  some  instances  have  occurred 
in  which  this  has  been  done ;  and  it  is  therefore  satisfactory  to  me 
that  there  is  in  this  court  such  a  precedent  as  is  found  in  the  case  of 
Parker  v.  The  Dunn  Navigation  Company.  And  in  this  case  the 
defendants  have  offered  to  give  the  undertaking  that  was  given  by 
the  defendants  in  that  case ;  and  upon  their  giving  that  undertaking, 
I  am  of  opinion  that  I  ought  not  to  restrain  the  defendants  from 
using  the  name  or  seal  of  the  company  for  introducing  or  prosecuting 
the  bilL  It  is  plain,  that  using  the  name  or  seal  of  the  company  may 
subject  the  company  to  some  liability ;  and  if  the  bill  should  not  pass, 
or  if  it  should  pass  without  a  clause  authorizing  the  payment  of  the 
costs  out  of  the  funds  of  the  company  or  other  funds,  it  may  be  a 
question  hereafter  how  those  costs  ought  to  be  paid.     That  seems  to 
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xne  to  be  a  qaestion  which  tiie  company,  in  their  authorized  proceed- 
ings, may  be  left  to  deal  with  when  it  arises ;  and  in  respect  of  snch 
future  liabilities,  I  think  I  ought  not  now  to  interiere.  But  as  to  the 
present  funds  of  the  company,  the  case  seems  to  me  to  be  different. 
These  funds  consist  pf  moneys  paid  or  subscribed  for  the  general  pur- 
poses of  the  company  —  for  the  purposes  in  which  all  the  shareholders 
of  the  company  are  interested.  According  to  the  ccmtracts  now  sub- 
sisting between  them,  it  is  beyond  the  power  of  the  company  itself  to 
alter  and  modify  these  contracts ;  and  I  think  it  is  reasonable  and 
within  the  jurisdiction  of  this  court.,  until  legal  authority  is  obtained, 
to  restrain  the  defendants  from  applying  the  funds  or  moneys  of  the 
company  now  in  their  hands  in  or  towards  the  payment  of  the  costs 
of  so  much  of  the  bill  as  proposes  to  aifect  the  scheme  for  the  com- 
mutation of  the  privileges  attached  to  the  25Z.  or  half  shares. 

Moiian  refused^  so  far  as  it  sought  to  restrain  the  directors  from 
using'  the  name  and  seal  or  credit  of  the  company  in  prosecuting  the 
bill  in  Parliament^  and  granted  as  to  the  application  of  the  funds  of  the 
compcmy  for  that  purpose. 


Robinson  v.  Lamond.^ 

Jaaoaiy  13  and  SI,  1851. 

Account  —  Discovert/  —  Penalties  —  Answer  —  Beliefs  Practice  — 

Setting  dottm  Exceptions, 

An  allegation,  in  an  answer  to  a  bill  against  broken,  partners,  for  an  acconnt  of  dealings  in 
Btock,  that  discoTery  wonld  expose  the  defendants  to  penalties  under  the  stock-jobbing  act, 
is  sufficient  to  protect  the  defendants  from  the  discovery. 

The  defendants  to  the  same  bill  were  interrogated  as  to  which  of  them  received  the  aevend 
sums  of  mone^,  and  whether  the  same  were  paid  in  cash  or  checks.  They  set  forth  aa 
account  of  their  receipts  as  joint,  and  only  specified  the  sums  received :  — 

ffdd  sufficient 

The  answer  stated,  that  an  acconnt  of  all  dealings  was  set  forth  in  the  schedules,  and  stated 
that  the  defendants  have  set  forth,  to  the  best  of  their  belief  or  otherwise,  a  fall  account :  — 

Held  sufficient. 

Wlicre,  previous  to  November,  1850,  exceptions  had  been  allowed  by  the  master,  and  a 
further  answer  was  put  in,  the  cause  can  be  set  down  on  the  old  exceptions  before  the  vice 
chancellor. 

The  bill  in  this  case  was  filed  by  David  Robinson  against  William 
Okey  Lamond  and  Alexander  I^amond,  stockbrokers,  for  an  account 
of  the  dealings  between  the  plaintiff  and  the  defendants,  as  such  stock- 
brokers. The  bill  contained  the  following  interrogatories:  No.  4. 
Whether  the  dealings  and  transactions  between  your  orator  and  the 
said  defendants,  or  one  of  them,  during  the  period  aforesaid,  or  some 
and  what  period,  did  not  consist  of  the  purchase  and  sale  by  the  said 
defendants,  or  one  and  which  of  them,  and  whether  or  not  as  brokers 

I  15  Jur.  340. 
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for  or  on  €u;count  of  your  orator,  of  divers  and  what  or  some  and  what' 
shares  in  divers  and  what  or  some  and  what  railway  companies ; 
and  whether  or  not  other  and  what  nndertakings ;  and  whether  or  not 
of  divers  and  what  or  some  and  what  sums  of  railway  stock ;  and 
whether  or  not  stock  in  the  public  funds ;  and  whether  or  not  and  other 
and  what  securities  and  particulars  bought  and  sold  by  the  said  defend- 
ants, or  one  and  which  of  them,  as  brokers,  or  how  otherwise,  in  the 
way  of  their  said  trade  or  otherwise ;  and  whether  or  not  for  or  on 
account  of  your  orator,  or  how  otherwise ;  and  whether  during,  and 
whether  or  not  in  the  course  of  such  transactions  between  your  orator 
and  the  said  defendants,  or  some  and  which  of  them,  or  otherwise  or 
in  fact,  your  orator  did  not  from  time  to  time,  and  whether  or  not  at 
various  and  what  or  some  and  what  time  or  times,  advance  and  pay 
to  the  said  defendants,  or  one  and  which  of  them,  and  whether  or  not 
by  checks,  and  whether  or  not  by  cash,  various  and  what  or  some  and 
what  sums  of  money,  to  a  large  and  considerable  and  what  or  some 
and  what  amount  in  the  whole,  or  how  otherwise ;  and  whether  the 
said  defendants,  or  one  and  which  of  them,  did  not  from  time  to  time, 
and  whether  or  not  at  various  and  what  or  some  and  what  time  or 
times,  pay  to  or  for  the  use  of  your  orator  various  and  what  or  some 
and  what  suras  or  sum  of  money;  and  whether  or  not  to  a  large  and 
what  or  some  and  what  amount  in  the  whole,  or  how  othtrwise  ?  No. 
17,  viz.,  whether  some  or  one  and  which  of  the  accounts  so  made  out 
j^nd  delivered  by  or  on  behalf  of  the  said  defendants  hereto,  or  one 
and  which  of  them,  have  not  or  hath  not  been  made  out  in  the  hand- 
writing of  the  said  defendants  hereto,  or  one  and  which  of  them,  or 
how  otherwise  ;  and  that  the  said  defendants  hereto  may  discover  and 
set  forth  from  what  materials,  and  from  what  books,  accounts,  mem- 
oranda, or  other  and  what  papers  or  documents  such  accounts,  or  any 
or  either  and  which  of  them,  were  respectively  made  out.  The  de- 
fendants put  in  an  answer,  with  three  schedules  annexed,  to  which 
answer  the  plaintiff  took  eight  exceptions,  which  were  argued  before 
the  master  previous  to  November,  1850.  The  master  allowed  some 
of  the  exceptions,  and  the  defendants  then  put  in  a  further  answer, 
with  a  schedule  of  1000  folios,  containing  in  form  a  full  debtor  and 
creditor  account,  as  between  the  plaintiff  and  the  defendants,  of  such 
of  the  transactions  as  did  not  relate  to  dealings  in  the  public  funds. 
The  plaintiff  now  came  to  the  court  upon  the  old  exceptions.  The 
answers  contained  the  following  statements :  That  the  dealings  be- 
tween the  plaintiff  and  defendants  consisted,  amongst  other  things,. 
of  the  purchase  and  sale  by  the  defendants,  as  brokers,  on  account  of 
the  plaintiff,  of  the  several  shares  in  the  several  railway  companies  or 
other  undertakings,  and  of  the  several  sums  of  foreign  stock,  and  rail- 
way stock,  and  other  particulars,  in  the  schedules  in  that  behalf  stated, 
and  of  stock  in  the  public  funds ;  but  the  defendant  said  that  such 
dealings  or  transactions  did  not,  nor  did  any  of  them,  consist  of  the 
purchase  or  sale,  as  brokers  or  otherwise,  of  any  other  securities  or 
particulars  bought  or  sold  by  the  defendants,  or  either  of  them,  as 
brokers  or  otherwise,  for  or  on  account  of  the  plaintiff;  that  the  plain-' 
tiff  advanced  or  paid  to  the  defendants,  by  checks  and  by  cash,  the 
VOL.  n.  13 
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various  sums  of  money  mentioned  in  the  second  and  third  schedules, 
to  the  amount  of  14,5612. ;  that  the  defendants  paid  to  or  for  the  use 
of  the  plaintiiF  the  various  sums  or  sum  of  mc^iey  mentioned  in  the 
schedules,  amounting  in  the  whole  to  the  sum  of  20,711/.  And  the 
defendants,  by  their  further  answer,  stated  that  all  the  dealings  and 
iransactions  that  ever  took  place  between  the  plaintiff  and  defend- 
ants, other  than  the  purchases  and  sales  of  stock,  were  set  forth  in 
the  schedules  to  this  and  to  the  first  answer  annexed ;  and  the  de» 
fendants  declined  to  answer  as  to  the  purchases  and  sales  of  stock,  as 
being  of  the  nature  of  time  bargains,  and  said,  that  by  reason  of  their 
having  acted  as  such  brokers  and  agents  as  aforesaid  in  the  matters 
aforesaid,  and  by  reason  of  the  stat  7  Greo.  2,  c.  8,  the  defendants  were 
advised  and  believed  that  the  discovery  by  them,  or  either  of  them, 
of  all  or  any  of  the  matters  or  particulars  therein  before  by  them  de- 
clined to  be  answered,  would  subject  or  tend  to  subject  them  to  pen- 
alties ;  and  that  they  in  the  schedules  thereto  annexed  had  set  forth, 
to  the  best  of  their  belief  or  otherwise,  a  full,  true,  and  just  account 
of  all  and  every  the  sales  and  purchases,  receipts,  payments,  and  other 
dealings  and  transactions  of  the  defendants,  to  and  for,  and  on  behalf 
and  by  the  authority^  and  at  the  instance  and  request  of  the  plaintiff, 
except  onlv  in  respect  of  stock  in  the  public  funds ;  and  the  defend- 
ants stated,  tiat  save  as  therein  and  in  the  defendants'  former  answer 
appearing,  and  save  as  to  the  dealings  in  stock,  they  were  respectively 
wholly  unable  to  set  forth,  as  to  their  belief  or  otherwise,  any  account 
as  asked  for. 

Rogers,  in  support  of  the  exceptions. 

Bet/iell  and  Martindale,  for  the  defendants,  took  an  objection  that 
the  exceptions  had  been  improperly  set  down.  These  were  the  old 
exceptions,  and  having  once  been  before  the  master,  they  were  stiU 
before  him.  The  orders  of  the  2d  November,  1860,  do  not  apply  to 
any  exceptions  actually  pending. 

Rogers,  We  have  set  these  exceptions  down,  and  given  notice,  in 
compliance  with  the  12th  and  19th  orders.  Under  the  old  practice, 
we  must  have  come  to  the  court  to  obtain  an  order  referring  back  these 
exceptions. 

Lord  Cranworth,  V.  C.  There  is  some  diiSculty  about  this ;  but 
in  my  opinion  this  is  properly  to  be  heard  now.  The  attention  of  the 
judges  was  drawn  to  the  question,  whether  any  saving  at  all  could  be 
made.  ^  Some  littie  doubt  existed  whether,  even  in  existing  references, 
the  jurisdiction  was  not  taken  away.  The  judges,  however,  thought, 
that,  as  to  pending  matters,  the  jurisdiction  of  the  master  still  remained, 
and  the  oiders  were  made  accordingly.  Now,  here,  what  is  proposed 
is,  that  there  shall  be  a  new  order  of  reference,  but  no  new  excep- 
tions. It  is  not  a  reference  for  scandal  pending  before  the  master; 
perhaps  it  would  have  been  very  convenient  if  the  rule  had  been  oth- 
-erwbej  but  that  is  not  my  construction,  and  I  understand  it  has  been 
10  decided  by  the  other  courts.    I  think  the  court  has  jurisdiction. 
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Rog'ersy  in  support  of  the  exceptions.  The  defendants  do  not  teH 
me  which  of  them  received  the  money,  or  whether  it  was  paid  in  cash 
or  checks.  They  also  refuse  to  make  any  discovery  whatever  as  to 
their  deahngs  in  the  public  stocks,  alleging  that  it  would  subject  them 
to  penalties  under  the  7  Greo.  2,  c.  8.  Fisher  v.  PncSy  18  Law  J.  Rep. 
(n.  s.)  Chanc.  235 ;  11  Beav.  194.  There  is  no  case  in  which  a  defend* 
ant  has  refused  to  give  an  account  of  the  stock  bought  and  sold  by 
him  as  broker.  Then  the  answer  as  to  "  belief  or  otherwise  "  is  insufn* 
cient ;  it  may  mean  "  belief  or  disbelief."  The  defendants  could  not 
be  indicted  for  perjury  on  such  an  answer. 

Bethelly  in  reply.  In  Fisher  v.  Pricey  11  Beav.  194,  some  of  the 
dealings  were  legal,  and  some  illegal :  here  we  distinctly  swear  that 
the  discovery  of  any  would  subject  us  to  penalties ;  and  that  it  would 
do  so,  is  clear  from  numerous  cases.  As  to  the  *<  belief  or  otherwise/' 
we  have  stated  in  other  parts  of  our  answer  that  we  have  set  out  a  fuJl  * 
account :  besides,  those  words,  as  usually  used  in  an  answer,  have  a 
technical  meaning,  and  have  been  decided  to  mean  <'  knowledge,  re* 
membrance,  information,  or  beHef ; "  and  that  is  the  only  meaning  that 
can  be  attributed  to  them. 

Lord  Cranworth,  V.  C,  said,  the  greatest  difficulty  he  had  was 
upon  the  point  whether  the  answer  ^  on  belief  or  otherwise  "  is  suf* 
ficient  He  did  not  think  that  he  need  make  a  decision  which  would 
be  a  great  scandal  on  the  practice  of  the  court,  by  saying  that  the 
addition  of  those  words  would  vitiate  what  would  be  otherwise  sufH* 
cient.  His  lordship  thought  that  the  defendants  saying  that  they  had 
set  forth  an  account  is  sufficient,  and  must  override  those  other  words. 
His  lordship  would  be  glad  to  be  able  to  come  to  the  conclusion  that 
the  answer  was  sufficient ;  but  the  plaintiff  had  a  case  for  an  account, 
and  the  documents  were  mentioned  in  the  schedule ;  but  they  were  not 
marked  in  a  way  in  which  the  plaintiff  was  entitled  to  have  them 
marked.  As  to  the  point  about  the  stock,  he  had  no  doubt  that  the 
authority  of  Knight  Bruce,  V,  C,  in  Short  v.  Mercier^  13  Jur.  835, 
was  conclusive,  because  when  a  man  is  engaged  in  transactions  as 
broker,  and  pledges  his  oath,  and  says  that  he  cannot  disclose  any 
thing  without  exposing  himself  to  a  penalty,  the  court  cannot  help  it. 
It  may  be  that  he  is  deceiving  the  court;  but  that  cannot  be  helped. 
The  case  before  Lord  Langdale  is  clearly  distinguishable.  He  does 
not  say  that  there  were  any  lawful  transactions,  or  that  they  took 
place  within  two  years.  He  does  not  say  that  there  was  any  thing 
except  time  bargains.  Then  as  to  the  account,  the  exception  is,  that 
the  defendants  do  not  say  whether  payments  were  made  by  cash  or 
checks.  When  they  swear  and  admit  the  receipts,  what  does  it  sig* 
nify  how  it  came  to  them,  Vhether  in  cash,  gold,  checks,  or  bank 
notes  ?  Then  as  to  the  exception,  that  the  answer  does  not  set  oat 
which  of  the  parties  received  the  money.  If  you  are  bringing  an  ex- 
press account,  it  may  be  against  one,  but  here  there  is  no  charge 
against  one  alone.  Here  they  purchased  divers  railway  shares,  and 
•ay  it  was  done  in  effect  by  both ;  whether  by  one  or  the  other 
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|»  immaterial,  and  they  charge  each  of  themselves  with  the  irans- 
yictions.  It  seemed  to  him  that  it  is  qtiite  immaterial,  even  if  they 
fffe  not  bound  to  answer.  This  disposes  of  the  first  and  fifth ;  his 
)pidfihip  must  consider  as  to  the  remaining  exceptions. 

January  21, 1851.  Lord  Cranworth,  V.  C.  As  I  said  the  other 
day,  I  felt  that  there  was  a  very  fair  schedule.  As  to  this  schedule, 
nothing  can  be  more  ample  than  the  manner  in  which  the  parties 
)iave  set  out  the  transactions ;  and  there  is  plain  proof  that  it  had  not 
embarrassed  any  one,  because  the  objection,  as  to  '^  belief  or  other* 
wise  "  being  insufficient,  was  not  started  till  the  end  of  the  argument 
I  fix  upon  what  follows :  they  say,  '<  save  as  herein  appears ; "  so  that, 
whatever  that  means,  they  say  that  that  is  the  sole  account  which 
they  can  give.  I  have  come  to  the  same  opinion  with  which  I  set 
out.  I  am  convinced  that  I  was  right  upon  the  subject  of  this  an- 
Hwer  as  to  "  belief  or  otherwise."  Upon  consideration,  I  think  this  is 
qompletely  answered. 


Boss's  Trust.^ 

Janiutfy  20,  aii4  Febrnuy  27,  1861. 

Married  Woman — Separate  Use  —  Alienation'-^  Trustee  Act  — 

CosU. 

Gift  Iby  wiU  to  trustees  of  300(tf^  on  trust  to  paj  the  interest  to  Ae  seMrale  nse  of  R,  and 

that  the  same  shoald  remain  dnring  her  life  under  the  direction  of  me  said  trustees,  as  a 

provision  for  her,  and  the  interest  of  it  eiven  to  her,  on  her  personal  appearance  and 

.nceipt  by  any  banker.    After  the  death  of  R.  the  SOOOt.  was  to  be  rendered  back  to  the 

testator's  estate.    R.  married: — 

BMi  that  she  codd  alien  the  life  interest 

Tlie  a0002.  wa0  paid  into  conrt  by  the  tmstees,  under  the  trustee  relief  act    The  assignee 
applied  for  the  dividends : — 

a 

Eddt  Aat  the  costs  of  all  parties,  except  R.,  should  oome  out  of  the  corpns. 

James  Ross,  by  his  will,  dated  the  4th  September,  1824,  gave  the 
s^m  of  3000^  consols,  being  part  of  his  property  in  consols,  to  tnis- 
tqes,  upon  trust  that  they  would  pay  and  apply  the  annual  interest, 
b^ing  90^,  unto  his  wife,  Ann  Ross,  for  her  sole  and  separate  use,  in- 
dependent of  any  husband  she  might  thereafter  marry,  and  of  his  con- 
trol, debts,  and  engagements,  and  her  receipts  to  be  a  sufficient  dis- 
charge to  the  said  trustees ;  and  he  directed  that  the  said  sum  should 
remain  during  her  life,  and  be,  under  the  direction  of  the  said  trustees, 
made  a  duly  administered  provision  for  her,  and  the  interest  of  it  given 
to  her,  on  her  personal  appeamnce  and  receipt,  by  any  bankers  in  Lon- 
don or  elsewhere,  the  said  trustees  might  appoint  in  London  or  else- 
wJiere,  as  might  suit  the  parties,  by  half-yearly  instalments  of  45/. 
each,  but  to  cease  and  be  void  on  her  death,  together  with  the  trust, 


1  15  Jnr.  241. 


COURTS  OP  CHANCERY,  1850-5L  149 

Eom'«  Tnut 

and  the  capital  of  3000^  consols  to  be  rendered  back  to  his  estate  by 
the  said  tmstees,  and  to  become,  in  like  manner  as  his  other  personal 
property,  the  joint  and  separate  property  of  the  legitimate  children  of 
his  brother,  Thomas  Ross,  their  heirs,  executors,  and  administrators. 
He  appointed  his  said  brother  sole  executor,  and  died  in  1831.  His 
brother  having  died  in  his  lifetime,  administration  of  his  brother's 
estate  was  granted  to  Jane  Ross,  who  transferred  the  3000^  to  the 
trustees.  The  widow  married  a  second  husband,  Thomas  Wetherell, 
and  during  the  life  of  her  second  husband  assigned  to  Goulden  Col- 
lins her  interest  in  the  3000/.  consols,  by  way  of  security,  for  annuities 
which  the  second  husband  had  granted.  The  husband  died,  and  the 
trustees  transferred  the  sum  into  court  under  the  act  The  petition 
was  presented  by  Collins,  the  assignee,  and  prayed  for  payment  of 
the  dividends  to  him  during  the  life  of  Mrs.  WetherelL 

Southgaie^  for  the  petitioner. 

Bethell  and  T.  &  Clarke^  for  Mrs.  Wetherell,  contended  that  the 
effect  of  the  direction,  that  the  half-yearly  payments  should  be  made^ 
<»i  the  personal  appearance  of  the  widow,  was  equivalent  to  an  express 
clause  against  anticipation;  and  that  the  alienation,  or  attempted 
alienation,  during  the  second  coverture,  was  invalid. 

Berkeley^  for  a  prior  assignee. 

Lord  Cranworth,  V.  C,  said,  he  had  no  doubt  whatever  as  to 
the  rights  of  the  parties  in  this  case.  The  court,  in  establishing  the 
doctrine  as  to  the  separate  interest  of  married  women,  had  required  to 
be  perfectly  satisfied  that  the  intention  of  the  settlor  or  donor  was,  that 
tile  husband  should  be  excluded  from  the  interest  in  the  property 
given  to  the  wife.  A  limitation  to  the  '^  absolute  use  "  of  the  wife  did 
not  intimate  this,  and  the  separate  use  clause  thus  arose.  The  estab- 
lishm^^nt  of  this  right  to  a  separate  enjoyment  of  the  property  still  left 
it  subject  to  the  ordinary  incidents  of  property,  and  amongst  the  rest 
to  the  wife's  power  of  alienation.  The  question  discussed  in  Lord 
Tburlow's  time,  whether  a  married  woman  could  be  deprived  of,  or 
protected  against,  the  right  of  alienation,  resulted  in  the  adoption  of 
the  well-known  clause  restricting  her  power  of  anticipation.  It  had 
been  truly  said  by  Mr.  Bethell,  that  no  particular  form  of  words  was 
necessary  to  produce  this  effect,  and  that  Lord  Cottenham  could  not 
have  held  that  any  such  particular  form  was  required.  The  substance 
of  the  limitation  was  alone  regarded  by  the  courts  of  law,  except,  per- 
haps, in  some  few  forms  of  conveyance  having  a  feudal  origin.  The 
particular  words,  "without  power  of  anticipation,"  were  not  necessary; 
but  it  must  be  clear,  and  this  was  probably  what  Lord  Cottenham 
had  held,  that  the  words  used,  whatever  they  were,  must  have  the 
meaning  attributed  to  them.  The  question  was,  Did  the  words  in 
this  case  impose  that  restriction  ?  He  thought  not  The  personal 
appearance  of  the  lady  was  implied  in  the  direction  to  pay  into  the 
I»oper  hands ;  but  that  direction  had  over  and  over  again  been  held 
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aot  to  restrain  the  power  of  alienation*     The  payment  must  be  made 
to  the  petitioner ;  the  costs  of  all  parties  to  be  paid  out  of  the  fond. 

Before  the  order  was  drawn  up,  the  registrar  suggested  that  Ihe 
children  of  Thomas  Boss,  who  were  entitled  to  the  fund  in  remainder, 
ought  to  have  been  served  with  the  petition,  as  the  costs  were  to  come 
out  of  a  fund  to  which  they  would  be  entitled.  This  was  accordingly 
done,  and  as  they  objected  to  allow  the  costs  out  of  the  fund,  the  petition 
was  set  down  again. 

February  27, 1851.  Sanihgate^  for  the  petitioner.  The  costs  ought 
to  come  out  of  the  corpus,  or  out  of  the  residue  of  which  it  forms  part, 
as  they  are  the  costs  of  settling  a  question  arising  out  of  the  terms  of 
the  will.  (Trustee  relief  act,  sect  2.)  If  we  had  filed  a  bill  for  the 
administration  of  the  estate,  we  should  have  bad  our  costs  out  of 
the  residue,  and  this  is  an  analogous  case.  We  are  entitled  to  one 
set  of  costs,  as  representing  Mrs.  WetherelL 

Bethell  and  T.  S.  Clarkey  for  Mrs.  Wetheiell.  The  fund  in  the 
bands  of  the  executors  pays  for  construing  the  will ;  so  if  part  of  the 
fond  is  in  the  hands  of  otiier  parties.  There  was  a  question,  whetiier, 
on  the  construction  of  the  will,  Mrs.  Wetherell  could  alien ;  and  this 
must  be  regarded  as  a  suit  for  the  purpose  of  determining  tiiat  ques- 
tion. Suppose  the  trustees  had  taken  the  opinion  of  counsel  on  the 
point,  they  would  certainly  have  been  right  in  deducting  the  costs 
out  of  the  corpus.  Mrs.  Wetherell  has  raised  no  dispute ;  there  is  no 
allegation  that  she  has ;  and  the  trustees  have  paid  this  money  into 
court  in  order  to  be  safe,  and  the  court  raises  the  question  bef(»e  it 
will  part  with  the  dividends. 

Matins  and  FookSy  for  the  children  of  Thomas  Ross.  This  fund 
has  been  handed  over  to  the  trustees,  and  the  dividends  have  been 
regularly  paid  to  Mrs.  Wetherell,  and  would  continue  to  be  paid  had 
it  not  been  for  this  alienation,  which  occasions  the  difficulty.  Mrs. 
Wetherell  contests  the  rights  of  her  own  assignee,  and  the  question 
relates  merely  to  the  dividends.  What  interest  do  we  take  in  the 
matter,  and  why  should  we  pay  for  its  litigation?  'Suppose  the 
assignee  had  filed  his  bill  against  Mrs.  Wetherell,  he  would  not  even 
have  made  us  parties,  and  the  costs  must  have  been  paid  by  Mrs. 
Wetherell  or  out  of  the  dividends.  Beames  on  Costs,  14«  The 
proper  order  would  have  been  for  the  assignor  and  assignee  to  have 
joined  as  petitioners,  and  have  their  costs  out  of  the  fund  in  question, 
that  is,  the  dividends.  Suppose  there  had  been  twenty  successive 
tenants  for  life;  is  the  fund  to  bear  all  the  costs  of  their  disputes? 
At  all  events,  there  can  be  only  one  set  of  costs.  Heywood  v.  Oraae* 
brook^  13  Jur.  619.  Greedy  v.  Lavender j  11  Beav.  417 ;  18  Law  X 
Bep.  (n.  s.)  Chanc.  62.     The  petition  does  not  even  ask  for  costs. 

SouihgatCy  in  reply.  This  fund  has  merely  been  carried  over  to  a 
separate  account,  and  still  remains  part  of  the  residue,  and  is  applica- 
ble to  the  costs  of  administration.    The  truBtees  have  not  paid  tiie 
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divid^ids  alone  into  court,  but  have  paid  the  principal  The  fund  is 
in  court  to  be  administered,  and  this  is  the  suit.  As  to  the  petition 
not  praying  for  costs,  it  is  not  usual ;  a  bill  in  an  administration  suit 
does  not  ask  for  costs,  which  form  part  of  the  general  relief.  There 
is  no  case  in  which  costs  have  been  ordered  to  be  paid  out  of  the 
dividends.  Re  fKckson,  1  Sim.  (n.  s.)  37.  It  is,  perhaps,  possible 
that  a  suit  might  have  been  firamed  for  the  litigation  of  this  question 
without  making  the  remainder-men  parties ;  but  this  is  a  suit  for  the 
general  administration  of  the  3000^,  and  the  order  for  payment  of  the 
dividends  forms  part  of  the  administration. 

Lord  Cranworth,  V.  C.  The  real  question  is,  What  is  the  prin- 
ciple of  the  court  in  giving  costs  under  the  trustee  relief  act?  I  have 
had  doubts  if  the  construction  is,  that  costs  must  be  given  as  if 
there  had  been  a  suit,  when  the  trustees  come  into  the  court  and 
throw  it  upon  the  court  to  say  how  the  fund  is  to  be  disposed  of.  Is 
it  the  same  as  if  the  party  seeking  to  get  the  money  out  of  court  had 
filed  a  bill  for  that  purpose?  I  see  no  other  principle  applicable. 
Now,  how  would  this  case  have  been  if  this  fund  had  been  in  the 
hands  of  trustees,  and  Mr.  Collins,  claiming  as  assignee  of  the  life 
interest  of  Mrs.  Wetherell,  had  iGded  a  bill  ?  First  of  all,  put  Mrs. 
Wetherell  out  of  the  question.  I  agree  that  it  is  hard  that  those  who 
are  entitled  in  remainder  are  to  bear  any  costs ;  but  the  legislature 
has  thought  that  the  interests  of  all  parties  will  be  best  protected  by 
the  fund  being  paid  into  court,  and  then  the  fund  must  bear  the  costs 
from  time  to  time  of  ascertaining  who  is  entitled  to  the  dividends. 
All  costs,  therefore,  occasioned  by  the  proceedings  of  the  tenant  for  life 
to  have  the  fund  adjudicated  upon,  must  come  out  of  the  fund.  That 
would  be  the  case  if  there  was  no  Mrs.  Wetherell,  or  no  doubt  as  to 
the  assignment.  Then  comes  this  question  as  to  the  costs  of  Mrs. 
Wetherell,  as  all  the  others  must  come  out  of  the  corpus.  Those 
who  appear  for  Mrs.  Wetherell  contend  that  this  question  arises  under 
a  clause  in  the  will  of  the  testator ;  that  he  heis  left  it  uncertain  ;  and 
that,  consequently,  according  to  the  ordinary  rule,  the  costs  of  adjudi- 
cating as  to  her  claim  must  also  be  treated  as  costs  in  the  cause,  and 
come  out  of  the  residuary  estate.  We  have  not  the  residuary  estate 
before  us,  and  I  think  it  must  be  dealt  with  as  a  legacy  paid  to  the  "* 
trustees,  and  severed  from  the  corpus ;  and  the  circumstance  that  the 
persons  in  remainder  are  entitled  to  the  residue  does  not  affect  the 
question.  The  estate,  therefore,  stands  thus :  The  trustees  have  paid 
into  court  the  fund  to  which  Mrs.  Wetherell  is  entitled  for  life ;  she 
has  assigned  it  for  valuable  consideration ;  and  after  her  coverture  is 
at  an  end,  a  question  arises  whether  that  is  or  is  not  valid.  I  do  not 
think  that  is  a  question  properly  arising  out  of  the  testator's  will ;  it 
arises  from  the  act  of  the  parties  afterwards ;  and,  consequently,  though 
Mr.  Collins  brings  Mrs.  Wetherell  before  the  court,  because  the  trus- 
tees say  she  sets  up  a  claim,  I  think  that  has  been  created  subse- 
quently to  the  will.  The  only  way  I  can  dispose  of  that  is  this  —  I 
refuse  her  claim,  and  I  do  not  think  I  ought  to  give  her  any  costs  at 
all,  because  her  costs  have  been  occasioned  by  the  assignment  she 
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has  made,  and  the  dispute  she  has  afterwards  raised.  She  had  a  nght 
to  assign,  and  has  made  an  assignment  which  I  treated  as  valid.  The 
assignee  stands  in  her  place,  and  though  the  corpus  must  bear  the 
costs  of  one  tenant  for  life,  that  will  be  the  costs  oi  the  assignee.  Aa 
to  Mrs.  WethereU's  costs,  I  say  nothing. 
Costs  of  all  parties^  except  Mrs.  Wetherellj  out  of  the  fund  in  court. 


Ex  parte  Stevens.^ 

March  6, 1851. 

Railway  Company —  Costs. 

In  this  case,  purchase  money  had  been  paid  into  court  by  a  railway 
company  in  the  usual  manner,  under  the  land  clauses  consolidation 
act;  and  the  parties  interested  in  the  money  wishing  to  purchase  an- 
other piece  of  land,  a  reference  had  been  made  to  the  master  as  to 
whether  it  would  be  a  proper  purchase.  The  master  had  refused  to 
certify  that  it  was  so,  but  it  did  not  appear  on  what  ground. 

Murray  now  applied  to  the  court  for  payment  of  the  money  out  of 
court,  and  asked  that  the  company  might  pay  the  costs  of  the  former 
application  and  reference.  Re  Taylor^  1  Mac  &  G.  210.  Re  Walker^ 
Id  Jur.  161,  antCy  91. 

C  M.  Ronpelly  for  the  company,  objected  to  pay  the  costs  of  the 
former  application  and  reference. 

Lord  Cranworth,  V.  C,  said  that  he  quite  admitted  the  propriety 
of  the  principle  in  the  cases  referred  to ;  and  he  had,  when  sitting  as 
one  of  the  lords  commissioners,  reversed  a  decision  of  Knight  Bruce, 
V.  C,  who  had  considered  that  the  act  of  Parliament  did  not  give 
him  jurisdiction  to  make  the  company  pay  costs  of  repeated  applica* 
tions ;  but  his  lordship  thought  that  an  application  of  this  sort  stood 
on  quite  a  different  footing,  as  it  had  failed,  and  was  in  the  nature  of 
an  abortive  scheme.  If  the  master  had  disallowed  it  on  account  of 
not  being  beneficial  to  the  estate,  the  expense  ought  not  to  have  been 
incurred;  but  if  on  the  ground  of  title,  then  the  parties  might 
possibly  recover  from  the  vendor  any  costs  they  had  been  put  to. 

Costs  to  come  out  of  the  fund. 
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NoTember  15»  1850. 

Ji&lm^  Ad — Desertion — Articles  of  War  —  Enlistment — Sunday 
—  Attestation  of  Recruit  —  Imprisonment^  Justification  of 

The  nmtinj  set  and  the  articles  of  war  apply  onlj  to  her  majesty's  forces. 

An  enlistment  on  a  8u»day  is  not  void  under  29  Car.  S«  e.  7. 

A  recrmt  receired  enlisting  money,  knowing  it  to  be  sndi,  from  a  soldier  who  was  employed 
by  a  non-commissioned  officer  m  tiie  recmiting  senrice,  and  who  had  belonged  to  a  regi* 
ment  for  a  longer  period  than  that  within  whidi  he  oaght  to  have  been  attested  according 
to  the  pTOTisions  or  the  mutiny  act:  — 

HM,  that  snch  soldier  must  be  presumed  ft  have  been  regularly  attested.  The  fact  that  the 
soldier  intended  to  hare  taken  the  recruit  to  be  attested  before  a  justice  who  had  no  author- 
ity to  attest,  affords  no  counter  presumption  that  the  recmiting  soldier  had  been  himself 
improperly  attested. 

The  prorision  in  the  56th  section  of  the  mutiny  act  as  to  the  questions  to  be  asked  of  a 
recruit  before  enlisting  him,  is  directory  only,  and  the  omission  to  comply  with  it  will  not 
Tidate  the  enlistment 

By  sect  57  of  the  mutiny  act,  if  any  recruit  shall  receive  enlisting  money,  knowing  it  to  be 
•adi,  and  shall  abscond  or  absent  himself  from  the  recmiring  party,  and  shall  not  volun- 
tarily  go  before  a  justice  within  four  days  to  be  discharged,  snch  recruit  shall  be  deemed 
to  be  enlisted  and  a  soldier  as  fully  to  all  intents  and  purposes  as  if  he  had  been  duly  at- 
tested, and  may  be  apprehended  and  punished  as  a  deserter :  — 

HM.  {hcegkanU  Erie,  J.,)  that  a  recruit  who  had  not  been  dischai^,  and  had  absented  him- 
selif  more  than  four  days  after  receiving  the  enlisting  money,  might  be  punished  as  a  de- 
serter, although  he  had  never  been  attested. 

The  2(Hh  article  of  war  provides  that  no  officer  commanding  a  guard  shall  refuse  to  receive 
or  keep  any  prisoner  committed  to  his  charge  by  anv  officer  or  non-commissioned  officer 
who  shall  at  the  same  time  deliver  an  account  in  wnting,  signed  by  himself,  of  the  crima 
with  which  the  prisoner  is  charged :  — 

1  20  Law  J.  Rep.  (n.  b.)  Q.  B.  73. 
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Hdd,  by  Lord  Campbell,  C.  J.,  Coleridge  and  Wightman,  JJ.,  {distentieate  £rle,  J.,)  tliat  • 
commanding  officer  receiving  a  soldier  charged  with  desertion  by  a  non-commissioned  offi- 
cer, who  delivered  a  written  sis^ned  chai^  of  the  crime,  is  iustiiied  nnder  that  article  in 
detaining  such  soldier,  althoagh  he  was  not  taken  before  a  avil  magistrate,  and  a  warrant 
obtained  for  his  detention. 

The  20th  article  of  war  applies  to  military  offences,  inclndlng  desertion;  bnt  by  Erie,  J.,  il 
applies  only  to  those  who  are  soldiers  de/acto^  and  not  to  those  whose  qualification  as  ioL> 
diers  is  dispated. 

Trespass  for  assault  and  false  imprisonment 

Plea  —  Not  guilty  "  by  statute." 

At  the  trial,  before  Ck>leridge,  J.,  at  the  sittings  in  Middlesex,  after 
Michaelmas  term,  1849,  it  appeared  that  the  action  was  brought 
against  the  defendant,  who  was  the  commanding  officer  of  the  16th 
Lancers,  stationed  at  Ipswich,  under  the  following  circumstances: 
The  plaintiff  was,  on  Sunday,  the  16th  of  April,  1848,  at  a  public  house, 
the  Plough,  at  Sutton,  in  the  county  of  Suffolk,  where  he  resided 
with  his  lather.  While  there  he  met  one  Backhouse,  who  bad  been 
enlisted  three  or  four  weeks  previously  into  the  artillery,  but  who  was 
not  proved  to  have  been  attested.  Backhouse  was  a  native  of  Sutton^ 
and  had  come  there,  not  in  uniform,  on  leave  to  see  his  friends.  He 
had  received  directions  from  a  bombardier  of  the  artillery,  n Aed 
Hutchinson,  to  enlist  any  young  man  who  was  fit  for  the  service. 
While  they  were  at  the  Plough  together,  the  plaintiff  asked  Back- 
house to  enlist  him,  which  Backhouse  at  first  refused  to  do,  as  it  was 
during  evening  service ;  but  after  some  entreaty  he  at  last  gave  him 
l5.,  and  asked  him  whether  he  was  free,  able,  and  willing  to  serve  her 
majesty  Queen  Victoria  for  twelve  years,  to  which  the  plaintiff  re- 
plied that  he  was.  Backhouse  then  appointed  to  meet  the  plaintiff 
at  the  Plough  the  next  morning,  in  order  to  go  with  him  to  Ipswich 
to  the  bombardier,  to  be  examined  and  sworn  in.  He  did  not  come 
according  to  his  appointment,  and  Backhouse,  after  waiting  an  hour 
and  a  half,  went  to  the  house  of  the  i^aintifPs  father,  where  he  found 
the  plaintiff,  who  refused  to  go  to  Ipswich,  without,  however,  assign- 
ing any  reason  for  hb  refusal.  Backhouse  the  same  day  returned  to 
Ipswich,  to  Hutchinson,  and  told  him,  that  he  had  enlisted  the  plain- 
tiff on  the  preceding  evening,  and  stated  where  he  lived  and  who  he 
was,  whereupon  Hutchinson  filled  up  a  paper  with  the  particulars* 
and  gave  it  to  a  gunner  named  Crow,  who  returned  with  Backhouse 
to  Sutton,  on  Tuesday,  where  they  found  the  plaintiff  ploughing ; 
they  gave  him  the  paper,  and  he  returned  with  them  to  Ipswich.  On 
his  arrival  at  Ipswich  he  received  a  billet  from  Hutchinson,  who 
directed  him  to  be  at  his  (Hutchinson's)  billet  at  9  o'clock,  the  fol- 
lowing morning.  He  did  not,  however,  come,  and  on  searching  for 
him  he  was  not  to  be  found.  A  certificate  of  his  name  and  place  of 
abode  was  afterwards  filled  up  and  taken  to  a  magistrate  of  tho 
borough  of  Ipswich,  who  signed  it  On  Thursday,  the  27th  of  April, 
he  was  found  at  Sutton  at  his  father's  house  by  Hutchinson  and  an 
escort,  and  he  was  handcuffed  and  taken  back  to  Ipswich,  and  lodged 
in  the  county  jail.  On  the  Saturday,  the  29th  of  April,  Hutchinson 
took  the  plaintiff  before  a  county  magistrate  at  Woodbridge,  and 
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requested  him  either  to  convict  the  plaintiif  as  a  deserter  or  to  discha^e 
him ;  but  the  magistrate  refused  to  interfere,  as  he  said  the  enlistment 
was  void,  and  the  plaintiff  was  accordingly  taken  back  to  Ipswich 
jail,  where  he  remained  until  the  1st  of  May.  On  that  day  Hutchin- 
son took  the  plaintiff  to  the  guard-room  of  the  16th  Lancers,  and 
lodged  a  written  charge  against  him,  which  he  signed  and  gave  to 
the  adjutant  of  that  regiment.  In  consequence  of  this  he  was  con- 
fined in  the  black  hole  of  the  cavalry  barracks  for  eighteen  days  by 
the  directions  of  the  defendant,  at  the  expiration  of  which  time  he  was 
discharged  by  an  order  from  the  horse  guards. 

For  the  defendant,  the  mutiny  act  and  the  20th  article  of  war^ 

^  The  followini;  sectbns  of  the  matioy  act,  13  d&  14  Vict.  c.  5,  were  those  re- 
ferred  to:  — 

Sec.  46i  ''That  upon  reasonable  suspicion  that  a  person  is  a  deserter,  it  shall  be 
lawful  for  any  constable,  or  if  no  constable  can  be  immediately  met  with,  then  it  shall 
be  lawful  for  any  officer  or  soldier  in  her  majesty's  service,  to  apprehend  or  cause  such 
Mwpected  person  to  be  apprehended,  and  to  bring  or  cause  him  to  be  brought  before 
any  justice  living  in  or  near  such  place,  and  acting  for  the  county  or  borough  wherein 
such  place  is  situate,  or  for  the  county  adjoining  such  first-mentioned  county  or  such 
borough ;  and  such  justice  is  hereby  authorized  and  required  to  inquire  whether  such 
Mispected  person  is  a  deserter,  and  if  it  shall  appear  by  the  testimony  of  one  or  more 
witnesses,  taken  upon  oath,  or  by  the  confession  of  such  suspected  person,  or  by  the 
knowledge  of  such  justice,  or  by  evidence  sufficient  to  satisfy  such  justice,  that  there 
axe  reasonable  grounds  for  believing  that  such  suspected  person  is  a  deserter,  such 
justice  shall  forthwith  cause  him  to  l>e  conveyed  in  civil  custody  to  the  head-quarters 
or  depot  of  the  regiment  to  which  he  belongs,  if  stationed  within  five  miles  of  the 
^bee  of  apprehension,  or  if  such  head-quarters  or  depot  shall  not  be  stationed  within 
five  miles,  then  to  the  nearest  or  most  convenient  public  prison,  (other  than  a  military 
prison  set  apart  under  the  authority  of  this  act,)  whether  such  prison  be  in  the  county 
or  borough  in  which  such  suspected  person  was  apprehended  or  in  which  he  was  com- 
mitted, or  not ;  or  if  the  deserter  shall  have  been  apprehended  by  a  party  of  soldiers 
of  bis  own  regiment  in  charge  of  a  commissioned  officer,  such  justice  may  deliver 
him  op  to  such  party,  unless  Uie  officer  shall  deem  it  necessary  to  have  the  deserter 
committed  to  prison  for  safe  custody ;  and  such  justice  shall  transmit  an  account 
thereof^  in  the  form  prescribed  in  the  schedule  annexed  to  this  act,  to  the  secretary  of 
waTj^ic 

8ec  47.  **  That  every  jailer  or  person  having  the  immediate  inspection  of  any  pub* 
lie  prison,  jail,  house  of  correction,  lock-up  house  or  other  place  of  confinement  in 
any  part  of'^  her  maiesty*s  dominions,  is  hereby  required  to  receive  and  confine  every 
deserter  who  shall  be  delivered  into  his  custody  by  any  soldier  conveying  such  deserter 
under  lawful  authority,  on  production  of  the  warrant  of  the  justice  of  tlie  oeace  on 
which  such  deserter  shall  hafVe  been  taken,  or  some  order  from  the  office  oi  the  sec- 
retary at  war,**  &c. 

Sec.  48.  ^  That  any  recruit  who  shall  desert  prior  to  joining  the  regiment  for  which 
he  bas  enlisted,  shall,  on  being  apprehended  and  committed  for  such  desertion  by  any 
instice  of  the  peace  tipon  the  testimony  of  one  or  more  witnesses  upon  oath,  or  upon 
nis  own  confession,  be  liable  to  be  transferred  to  any  regiment  or  depot  nearest  to  the 
place  where  he  shall  have  been  apprehended,  or  to  any  other  regiment  to  which  her 
inajesty  may  deem  it  more  desirable  that  he  should  be  transferred,  &.c. 

Sec.  55.  **  That  every  person  who  shall  receive  enlisting  money,  knowing  it  to  be 
aach,  from  any  person  employed  in  the  recruiting  service,  and  being  an  officer,  non- 
cocnmienioned  officer,  an  attested  soldier,  or  an  out-pensioner  of  Chelsea  Hospital, 
ntborized  to  enlist  recruits,  shall  be  deemed  to  be  enlisted  as  a  soldier  in  her  majesty's 
service,  and  while  he  shall  remain  with  the  recruitiiig  party  shall  be  entitled  to  be 
billeted ;  and  every  person  who  shall  enlist  any  recruit,  shall  first  ask  the  person  ofier- 
ing  to  enlist,  whether  he  does  or  does  not  belong  to  the  militia,  and  shall  within  twelve 
fa<mis  after  die  receipt  of  the  enlisting  money,  cause  to  be  taken  down  in  writing  the 
mme  and  place  of  abode  of  such  recruit ;  and  (if  such  recruit  shall  not  reside  in,  or 
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were  relied  on  as  a  justification.  The  counsel  for  the  plaintiff  con- 
tended, that  as  the  mutiny  act  and  articles  of  war  only  applied  to 
soldiers  belonging  to  the  forces,  it  was  necessary  for  the  defendant  to 
prove  that  the  plaintiff  had  been  properly  recruited  and  attested; 
that  the  enlistment  was  void  because  Backhouse  had  no  authority  to 
enlist,  it  not  appearing  that  he  had  himself  ever  been  attested,  and 
also  on  the  ground  that  it  took  place  on  a  Sunday,  and  that  the 
questions  prescribed  by  sect.  55  oi  the  mutiny  act  were  not  asked ; 
and,  moreover,  that  the  defendant  was  not  authorized  to  receive  or 
detain  the  plaintiff,  unless  under  a  warrant  of  a  magistrate  of  the 
county  where  he  was  taken. 

in  the  vicinity  of,  the  town  or  place  where  he  oilered  to  enlist)  the  place  also  at  which 
he  shall  declare  that  he  intends  to  sleep»  in  order  that  within  fortv-eight,  but  not  sooner 
than  twenty-four  hours,  (any  intervening  Sunday  not  included,}  afler  his  having  re- 
ceived the  enlisting  money,  notice  of  his  having  so  enlisted  be  given  to  the  recruit, 
or  left  at  bis  usaal  place  of  abode,  or  at  the  place  where  he  stated  that  it  was  his  in- 
tention to  sleep ;  and  when  any  person  shall  be  enlisted  as  a  soldier  in  her  majesty'ii 
land  service,  he  shall  within  four  days,  (any  intervening  Sunday  not  included,)  but  not 
sooner  than  twenty-four  hours  after  such  enlisting,  appear,  together  with  some  person 
employed  in  the  recruiting  service  of  the  party  with  which  he  shall  have  enlisted,  be- 
fore any  justice  or  other  magistrate  residing  in  the  vicinity  of  the  place  where  such 
person  shall  have  enlisted,  or  before  any  justice  or  other  magistrate  acting  for  the 
division,  district  or  place  where  such  recruit  shall  have  been  enlisted,  and  not  bein^ 
an  officer  in  the  army ;  and  if  such  recruit  shall  declare  his  having  voluntarily,  enlistee^ 
the  said  justice  shall  put  to  him  the  several  questions  contained  in  the  schedule  to  this 
act  annexed,  and  shall  then  and  there,  and  in  the  presence  of  the  said  recruit,  record, 
or  canse  to  be  recorded  in  writing  his  answers  thereunto ;  and  the  said  justice  is  re- 
quired forthwith  to  read  over,  or  cause  his  clerk  in  his  presence  to  read  over,  to  snch 
recruit,  the  40th  and  46th  articles  of  the  articles  of  war  against  mutiny  and  desertion, 
and  to  administer  to  such  recruit  the  oath  in  the  schedule  to  this  act  annexed,"  Slc. 

Sect  56w  **  That  any  recruit  appearing  as  aforesaid  before  such  justice,  shall  be  at 
liberty  to  declare  his  dissent  to  such  enlisting,  and  upon  such  declaration,  and  return- 
ing the  enlisting  money,  and  also  paying  the  sum  of  209.  for  the  charges  expended 
upon  him,  together  with  the  full  amount  of  subsistence  and  beer-money  which  shall 
have  been  paid  to  such  recruit  subsequent  to  the  period  of  his  having  been  enlisted, 
shall  be  forthwith  discharged  and  set  at  liberty  in  the  presence  of  such  justice ;  but 
if  such  person  shall  refuse  or  neglect  wi±in  the  space  of  twenty-four  hours  after  so 
declaring  his  dissent,  to  return  and  pay  such  money  as  aforesaid,  he  shall  be  deemed 
and  taken  to  be  enlisted  as  if  he  had  given  his  assent  thereto  before  the  said  justice. 
Provided  also,  that  it  shall  be  lawful  for  any  justice  to  discharge  any  person  who  shall 
have  hastily  enlisted,  and  who  shall  apply  to  him  to  declare  liis  dissent  within  such 
four  days  as  aforesaid,  upon  payment  of  the  sum  of  mon^y  required  to  be  paid  by  any 
recruit  declaring  his  dissent  under  this  act,  notwithstanding  no  person  belonging  to 
the  recruiting  party  shall  be  with  the  recruit,  if  it  shall  appear  to  snch  justice,  upon 
proof  to  his  satisfaction,  that  the  recruiting  party  has  left  tne  place  where  snch  recmit 
was  enlisted,  or  that  the  recruit  could  not  procure  any  person  oelbnging  to  such  party 
to  eo  with  him  before  the  justice,**  &c. 

Sect  57.  ^  That  if  any  recruit  shall  receive  the  enlisting  money  from  any  persoa 
employed  in  the  recruiting  service,  (knowing  it  to  be  such,)  and  sh^l  abscond  or  refuse 
to  go  before  such  justice,  or  shall  thereafter  absent  himself  from  the  recruiting  party 
or  person  with  whom  he  enlisted,  and  shall  not  voluntarily  return  to  go  before  some 
iustice  within  such  period  of  four  days  as  aforesaid,  such  recmit  shall  be  deemed  to 
be  enlisted  and  a  soldier  in  her  maiesty's  service,  as  fully  to  all  intents  and  parpoaes 
as  if  he  had  been  duly  attested,  ana  may  be  apprehended  and  punished  as  a  deserter, 
or  for  being  absent  without  leave,  under  any  articles  of  war  made  for  punishment  of 
mutiny  and  desertion ;  and  such  recruit  shall  not  be  discharged  by  any  justice  of  the 
peace  after  the  expiration  of  such  four  days  as  aforesaid,  unless  it  shidl  be  proved  to 
the  satisfaction  of  such  justice  that  the  true  name  and  rendeace  of  tite  imvit 
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The  counsel  for  the  defendant  answered  that  the  SOth  article  of 
war  was,  by  itself,  a  complete  defence,  as  the  plaintiff  had  been  com- 
mitted as  a  prisoner  to  the  charge  of  the  defendant  by  a  non-commis- 
sioned officer,  who  at  the  time  delivered  and  signed  an  account  in 
writing  of  the  crime  with  which  he  was  charged ;  and  further,  that 
if  necessary  the  plaintiff  had  been  properly  enlisted  and  was  a  de- 
serter within  the  terms  of  the  mutiny  act. 

The  learned  judge  thought  that  the  20th  article  of  war  applied 
only  to  soldiers,  and  that  the  defence  depended  upon  whether  the 
fdaintifT  had  been  regularly  enlisted  and  haid  absconded.  He  told  the 
jury  that  there  was  evidence  from  which  they  might  infer  that  Back- 
house was  duly  attested  and  had  authority  to  enlist ;  that  the  omis- 
sion to  ask  the  plaintiff  the  questions  required  by  the  mutiny  act  did 
not  vitiate  the  enlistment,  and  that  it  was  not  illegal  because  it  took 
place  on  a  Sunday,  and  that  if  the  jury  thought  that  the  plaintiff  had 
been  enlisted  and  had  absconded,  he  was  a  prisoner  whom  the  defend- 
ant was  bound  to  receive  and  detain.  The  jury  found  a  verdict  for 
ihie  defendant. 

In  the  ensuing  term  a  rule  nisi  was  obtained  for  a  new  trial,  on  the 
ground  that  the  learned  judge  had  misdirected  the  jury  in  the  points 
above  stated,  and  abo  on  the  ground  of  surprise. 

Sir  A.  Cockburfij  {Solicitor  General^)  M.  D.  flZtt,  and  Welsby  now 
(Nov.  11, 14)  showed  cause.  First,  as  to  the  authority  of  Backhouse 
to  enlist.  It  must  be  presumed  that  a  person  who  is  found  acting  in 
a  particular  office  or  duty  is  prima  facie  possessed  of  the  proper  qual- 
ifications for  that  office  or  duty.  And  the  same  rule  must  be  here 
applied  as  prevails  in  the  case  of  a  constable  or  other  public  func- 
tionary. Taylor  on  Evidence^  s.  111.  If  it  is  necessary  to  give  proof 
of  the  authoritv  of  Backhouse  to  enlist,  the  same  principle  must  be 
applied  to  aU  those  from  whom  Backhouse  derived  his  authority,  so 
that  there  would  be  no  limit  to  the  inquiry.  But  if  such  a  presump- 
tion is  made,  it  is  conclusive  until  it  is  rebutted  by  evidence  showing 
that  Backhouse  had  no  authority,  and  no  such  evidence  was  given  by 
the  plaintiff.     All  that  is  relied  upon  is  something  in  the  nature  of  a 


disclosed  and  known  to  the  recraitinff  parhr,  and  that  no  notice  was  given  to  the  recniit, 
or  left  at  his  oaoal  place  of  abode,  or  nis  bavin jr  so  enlisted.  Provided,  that  in  every 
caM  I* hull! in  any  recniit  ahaii  have  received  enltatinff  money, and  shall  have  absconded 
from  the  parQr,  so  that  it  shall  not  be  possible  immediately  to  apprehend  and  bring  him 
before  a  justice,  the  officer  or  non-commissioned  officer  commanding  the  party  shall 
prodace  to  the  justice  before  whom  the  recruit  ought  regularly  to  have  been  brought 
lor  attestation,  a  certificate  of  the  name  and  place  of  residence  of  such  recruit ;  and 
the  justice  to  whom  such  certificate  shall  be  produced  ^all,  afler  satisfying  himself 
that  the  recruit  who  had  absconded  cannot  be  found  and  apprehended,  transmit  a 
duplicate  thereof  to  her  majesty's  secretary  at  war,*'  &.c. 

The  following  article  of  war  was  also  referred  to :  - 

Aft.  90.  **  No  officer  commanding  a  ^ard  or  provost  marshal  shall  refbse  to  receive 
or  keen  any  pnaoner  committed  to  his  charge  by  any  officer  or  non-commissioned 
officer  belonnng  to  our  forces ;  which  officer  or  non-commissioned  officer  shall  at  the 
flame  time  deliver  an  account  in  writing,  signed  by  himself,  of  ^e  crime  with  which 
themdpiJMMrteebuged." 

▼OL.   II.  14 
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counter  presumption,  which  is  said  to  arise  from  the  fact  of  its  faaTing 
been  proposed  to  take  the  plaintiff  to  be  attested  by  a  borough  justice 
instead  of  a  county  justicci  and  therefore  it  is  argued  that  it  must  be 
inferred  that  Backhouse  was  himself  improperly  attested.  But  no 
such  counter  presumption  arises,  and  ii  it  dia,  it  is  questionable 
whether  it  would  be  sufficient  to  rebut  the  presumption  arising  from 
the  acts  of  Backhouse. 

[Coleridge y  J.  The  plaintiff  also  relied  on  the  shortness  of  time 
since  Backhouse  had  been  enlisted,  and  the  fact  of  his  not  wearing 
bis  uniform,  as  negativing  the  presumption  that  he  had  been  attested^ 

Attestation  must  by  the  mutiny  act  take  place  within  four  days 
after  the  enlistment.  If  it  had  been  shown  that  Backhouse  had  only 
been  enlisted  three  days  instead  of  three  weeks,  perhaps  it  might  be 
difficult  to  presume  his  attestation.  But  here  he  states  that  he  was 
employed  by  Hutchinson  to  enlist :  that  surely  must  be  sufficient. 
As  to  the  uniform,  that  can  be  no  part  of  the  essence  of  a  soldier. 

[Lord  Campbell^  C.  J.  I  think,  until  the  contrary  was  proved, 
tiiere  was  evidence  from  which  the  jury  might  infer  that  Backhouse 
had  a  right  to  enUst,  and  that  the  plaintiff  was  therefore  a  recruit.] 

Then,  there  was  no  misdirection,  for  though  the  judge  summed  up 
strongly  in  favor  of  the  presumption,  he  did  not  direct  the  jury  to  draw 
the  inference.  The  next  objection  is,  that  the  enlistment  is  void  be- 
cause it  took  place  on  a  Sunday.  But  the  act  of  29  Car.  2.  c.  7,  does 
not  apply  to  persons  who  act  under  the  orders  of  others,  but  only  to 
tiiose  who  exercise  callings  on  their  own  account.  Fennell  v.  Bidler^ 
5  &  &  C.  406 ;  s.  c.  4  Law  J.  Rep.  K.  B.  207,  cited  on  moving  for 
the  rule,  does  not  apply. 

[Lord  Campbellj  C.  J.  How  can  enlisting  be  said  to  be  the 
oroinary  calling  of  a  soldier  ?  You  need  not  argue  that  point  any 
more.] 

Then  it  is  said,  the  omission  to  ask  whether  the  person  enlisted 
was  in  the  militia  vitiated  the  enlistment.  But  the  questions  specified 
in  the  55th  section  of  the  mutiny  act  are  for  the  protection  of  the  gov- 
ernment, not  of  the  recruit,  and  are  at  most  only  directory.  Backhouse 
did,  however,  in  substance,  ask  the  same  question,  for  he  asked  whether 
he  was  free,  able,  and  willing  to  serve  as  a  soldier.  With  regard  to 
the  place  of  abode  of  the  plaintifT,  Backhouse  bein^  a  native  o(  the 
same  village  knew  that  well,  as  appears  by  his  statmg  it  to  Hutchin- 
son, and  therefore  the  asking  it  would  have  been  a  mere  idle  form. 
Then,  as  to  the  plaintiff  himself  not  being  attested,  the  plaintiff  hav- 
ing received  the  enlisting  money  is,  by  sect  56, "  deemed  to  be  enlisted 
as  a  soldier,"  subject  to  a  right  under  sect  56,  of  going  before  a  justice 
and  being  discharged  on  payment  of  the  smart-money.  That  is  in 
the  nature  of  a  defeasance.  Besides,  he  takes  advantage  of  his 
character  of  a  soldier  by  receiving  a  billet  and  getting  quarters,  and 
he  cannot  afterwards  be  heard  to  say  that  he  is  not  a  soldier.  WiU' 
son  V.  Wacej  5  B.  &  C.  153.  But  sect  57  provides,  that  if  a  recruit 
shall  receive  enlisting  money  from  amf  person  employed  in  the  reorait- 
ing  service  (which  Backhouse  clearly  was)  and  absconds,  and  does 
not  go  before  a  justice  within  four  days,  "such  recruit  shall  be 
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deemed  to  be  enlisted  and  a  soldier  in  her  majesty^s  service  as  fully 
to  all  intents  and  purposes  as  if  be  had  been  duly  attested,  and  may* 
be  apprehended  and  punished  as  a  deserter  under  any  articles  of  war." 
Here  more  than  four  days  elapsed  between  the  enlistment  and  the 
capture  of  the  plaintiff  as  a  deserter ;  therefore  he  became  by  virtue 
of  that  section  liable  to  be  treated  as  a  deserter.  After  tJie  four  days, 
the  iocus  pasnitentuje  allowed  to  the  recruit  is  gone. 

The  only  remaining  point  is  as  to  the  20th  article  of  war.  The 
judge  did  not  leave  the  case  to  the  jury  sujfiiciently  favorable  to  the 
defendant)  for  by  that  article  a  commanding  officer  is  bound  to  receive 
and  detain  any  prisoner  brought  to  him  by  a  non-commissioned  officer 
with  a  written  charge  of  crime,  and  it  is  quite  immaterial  for  his  jus- 
tification whether  he  is  rightly  charged  or  not,  or  whether  he  is,  in 
fact,  a  soldier  or  not  NorrU  v.  Seedj  3  Excb.  Rep.  782 ;  s.  c.  18 
Law  J.  Rep.  (n.  s.)  Exch.  300.  The  20th  article  is  express  in  its 
terms,  and  imposes  on  the  commanding  officer  a  purely  ministerial 
duty.  If  he  refuses  to  receive  a  prisoner  brought  to  him,  he  is  liable 
to  a  court  martial,  and  he  has  no  means  of  instituting  an  inquiry  into 
the  validity  of  the  charge,  and  no  mode  of  disposing  of  the  prisoner 
in  the  mean  time  is  provided. 

[Ooteridge^  J.  The  words  *<any  prisoner"  must,  I  thought,  be 
restricted  to  any  soldier  who  is  a  prisoner.] 

It  includes  any  person  who  might  apparenUy  be  guilty  of  an 
oilenee  against  the  mutiny  act.  The  offence  charaed  against  the 
prisoner  would  be  subsequently  investigated :  the  defendant  stood  in 
the  light  of  a  mere  jailer,  bound  to  detain  him  in  the  first  instance. 
Bat,  at  all  events,  this  plaintiff  being  a  recruit  was  properly  detained. 
It  is  said,  for  the  plaintiff,  that  he  could  not  be  received  except  under 
a  warrant  of  a  civil  magistrate ;  but  no  such  limitation  is  to  be  found 
in  the  articles  of  war.  The  clauses  in  the  mutiny  act,  which  refer  to 
the  interference  of  a  justice  of  the  peace,  apply  to  a  different  case, 
and  do  not  restrain  the  plain  meaning  of  the  20th  article  of  war. 

Montagu  Chambers,  OMaUey,  and  Dasent  in  support  of  the  rule. 
The  plaintiff  being  proved  to  have''  been  detained  in  custody  by  the 
defendant,  it  lay  on  the  lattcsr  to  prove  a  justification  for  the  impris- 
onment; and,  unless  the  plaintiff  is  cLeBxly  made  out  to  be  a  soldier, 
subject  to  the  mutiny  act  and  the  articles  of  war,  they  cannot  apply 
as  a  justification  of  the  defendant's  acts.  The  fact  of  the  plaintin 
availing  himself  of  a  billet  cannot  operate  to  justify  the  wrongful  act 
of  the  defendant.  Now,  the  defendant  had  no  right  at  all  to  receive 
the  plaintiff,  except  under  the  warranf  of  a  magistrate. 

[Lard  Campbell,  C.  J.  Do  you  contend  for  that,  where  the  pris- 
oner brought  to  him  is  a  soldier  who  has  deserted  ?] 

A  soldier  may  apprehend  a  deserter  in  the  first  instance,  but  he  can- 
not hand  him  over  to  the  depot  without  a  warrant  Sect  46  requires 
a  constable  to  apprehend,  if.  he  is  at  hand,  but,  if  not,  a  soldier  may 
do  so ;  nevertheless  either  of  these  must  take  the  suspected  person 
before  a  justice,  who  is  then  to  cause  him  to  be  conveyed  in  civil  cus- 
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tody  to  the  depot,  or  the  justice  may,  if  he  pleases,  deliver  the  pris- 
oner to  a  party  of  soldiers  in  charge  of  a  eommissioned  officer. 

[  Wig^lUman^  J.  Suppose  it  is  too  late  in  the  day  to  find  a  magis- 
larate,  what  is  to  be  done  with  the  deserter?] 

That  question  cannot  arise  here :  but  probably  he  might  be  de- 
tained in  safe  custody  until  be  could  be  taken  before  a  magistrate. 
Sect  47  speaks  of  deserters  being  detained  by  jailers  under  a  warrant 
of  a  justice.  Sect  48,  which  applies  to  a  recruit  deserting  before  he 
joins  his  regiment,  also  requires  a  justice  to  commit  him  to  the  near- 
est depot  Again,  sect  55  requires  a  recruit  to  be  taken  before  a 
justice  of  the  district  where  he  was  enUsted,  not  being  an  officer  in 
the  army,  who  is  to  see  whether  he  has  been  properly  enlisted,  such 
a  justice  being  supposed  to  have  local  knowledge  of  the  recruit ;  and 
thifi  justice  may,  by  sect  56,  discharge  the  recruit  on  payment  of  the 
smart-money.  All  these  provisions  show  that  the  legislature  were 
most  jealous  in  preventing  any  person's  liberty  being  infringed  with- 
out the  interference  of  a  civil  magistrate.  Fletcher  v.  CaUkropy  6  Q. 
B.  Bep.  880 ;  s.  c  14  Law  J.  Bep.  (n.  s.)  M.  C.  49.  It  may  be  an 
apparent  hardship  on  the  defendant  to  oblige  him  to  inquire  into  the 
validity  of  the  arrest;  but  he  must  do  so  unless  there  is  a  warrant  of 
commitment  The  20th  article  of  war  does  not  extend  to  a  charge 
of  desertion,  but  only  to  civil  offences  which  ought  to  be  inquired 
into  by  a  civil  magistrate ;  at  all  events  it  can  apply  only  to  soldiers 
properly  enlisted ;  and  taking  that,  together  with  the  rest  of  the  arti- 
cles and  the  mutiny  act,  it  appears  that  the  defendant  had  no  right  to 
deal  with  the  plaintiff  as  a  deserter  on  the  mere  statement  that  he 
was  so  by  the  party  who  brought  him.  According  to  the  20th  article 
of  war  the  defendant  must  have  received  a  written  charge  of  the 
plaintiff's  crime,  and  if  he  had  looked  to  that  he  must  have  seen  that 
the  plaintiff  could  not  be  properly  charged  with  desertion ;  and  there- 
fore he  ought  not  to  have  received  him  into  his  custody. 

Secondly,  the  enlistment  on  a  Sunday  was  illegal.  Backhouse  en- 
listed the  plaintiff  by  virtue  of  his  employment  to  enlist  recruits ;  there- 
fore it  must  be  taken  to  be  the  exercise  of  hb  ordinary  calling,  and  so 
within  29  Car.  2,  c.  7. 

[Lord  Gdmpbellj  C.J.  Enlistment  is  a  contract  between  tlte  queen 
and  the  soldier,  entered  into  by  an  agent  on  behalf  of  the  queen.] 

It  is  the  agent's  ordinary  calling  to  make  the  contract.  Sect  55 
shows  that  Sunday  is  not  to  be  counted  in  the  periods  limited  for  at- 
testing the  recruit,  or  giving  the  notice  of  his  enlistment^  and  therefore 
it  impliedly  prohibits  the  enlistment  itself  on  a  Sunday.  Fennell  v. 
Ridler  shows  how  the  act  of  2f  Car.  2,  c.  7,  is  to  be  construed,  viz., 
not  .only  for  promoting  public  decency  of  behavior,  but  also  for  regu- 
lating private  conduct,  and  the  word  "  business"  is  to  be  construed 
largely. 

Next,  as  to  the  presumption  that  Backhouse  was  properly  attested. 
The  rule  relied  on  applies  only  to  public  functionanes,  and  does  not 
include  such  a  person  as  an  enlisting  agent  But,  at  all  events,  no 
presumption  arises  from  a  single  act,  and  Backhouse  was  never  shown 
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to  have  acted  in  this  capacity  before.  No  authority  can  be  cited  to 
show  that  any  presumption  can  be  made  in  such  a  c^ase.  To  apply 
the  maxim  omnia  prcBSumuniur  esse  rite  acta  to  a  matter  of  jorisdiction 
18  to  reason  in  a  circle.  The  King"  v.  AU  Saints,  Sauthamptanj  7  B  d& 
C.  785 ;  s.  c  6  Law  J.  Rep.  M.  C.  53. 

[  Coleridge^  X  Hutchinson  distinctly  stated  that  he  had  employed 
him.] 

But  he  did  not  say  he  was  '^-an  attested  s(ddier,"  which  is  required 
as  weli  as  that  he  was  employed  $  that  rests  only  on  presumption* 
Besides,  there  was  evidence  from  which  the  jury  could  see  that  Hut« 
chinson  did  not  know  his  duty  as  to  attesting  recruits,  for  it  was  proved 
that  he  intended  to  take  the  plaintiff  before  a  borough  instead  of  a 
county  justice,  and  therefore  it  might  well  be  {M^sumed  that  he  had 
done  the  same  thing  in  the  previous  case  of  Backhouse ;  if  so,  the 
presumption  is  rebutted,  especially  in  favor  of  the  (daintiff,  who  rests 
on  the  highest  known  presumption,  that  of  innocence.  The  Xing'  v. 
Tioyning,  2  B.  &  Aid.  386.  Williams  v.  The  East  India  Company,  3 
East.  192.  The  mere  holding  himself  out  as  a  soldier  by  Backhouse 
will  not  suffice  to  justify  a  deprivation  of  the  plaintiff's  liberty ;  he 
must  be  proved  to  be  &  facto  a  soldier.  Then,  the  questions  prescribed 
by  section  55,  not  having  been  asked  at  the  time  of  enlistment,  and 
the  plaintiff  not  having  been  taken  before  a  magistrate  fcnr  the  county 
within  four  davs,  the  enlistment  became  void*  Neither  was  notice 
given  to  the  plaintiff  within  twenty-four  hours  of  his  having  been 
enlisted,  as  required  by  the  same  section.  These  requisites  must  be 
compli^  with,  if  this  very  stringent  statutory  power  is  sought  to  be 
exercised  against  the  plaintiff  The  party  who  recruited  him  infoN 
mally  could  not  be  justified  in  what  be  did,  and  the  defendant  must 
stand  on  the  same  footing. 

Our.  adv.  vuU* 

Their  lordships,  differing  in  opinion,  now  delivered  their  judgments 
as  follows :  — 

Lord  Campbell,  C.  J.  I  think  that  too  large  an  interpretation  i^ 
put  upon  the  20th  article  of  war  by  the  counsel  for  the  defendant, 
when  it  is  said  that  it  would  apply  to  any  persons  charged  with  a  crime, 
whether  they  do  or  do  not  fall  within  any  of  the  categCHies  mentioned 
in  the  2d  section  of  the  mutiny  act.  In  my  opinion  none  are  bound 
by  that  act,  or  by  the  articles  of  war,  except  her  majesty's  forces,  and 
I  am  most  anxious,  in  a  constitutional  point  of  view,  that  this  should  be 
understood  as  my  opinion.  When  I  look  to  the  mutiny  act,  and  find 
it  stated  in  the  preamble,  that  it  is  requisite  for  the  retaining  all  the 
before-mentioned  forces  in  their  duty,  that  ^'  soldiers  who  shall  desert 
her  majesty's  service  should  be  brought  to  a  more  exemplary  and 
speedy  punishment  than,  the  usual  forms  of  the  law  will  allow,"  I 
can  have  no  doubt  that  her  majesty's  forces,  and  they  alone,  are  af« 
fected  by  that  act  and  the  articles  of  war.  The  second  section  of  the 
act  is  arao  very  material  as  describing  the  persons  who  shall  be  sub- 
ject to  the  provisions  of  the  act;  and  that  section  says,  '^  or  who  are 

14* 
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or  shall  be  listed  or  in  pay  as  a  non-commiMiioned  officer  or  soldier.'' 
It  was  for  the  defendant,  then,  to  show  that  the  plaintiff  was  a  person 
subject  to  the  mutiny  act  and  ttie  articles  of  war,  and  in  my  o[Hnioii 
he  has  done  so  prima  facie  by  showing  that  the  plaintiff  was  a  soldieri 
and  enlisted.  What,  then,  are  the  objections  to  his  character  as  a 
soldier?  First,  it  is  objected,  that  the  person  Backhouse,  by  whom 
the  plaintiff  was  enlisted,  was  not  himself  an  attested  soldier.  That 
objection  is  in  my  opinion  whoiiv  unavailing,  because  Backhouse  acted 
as  an  attested  soldier,  employed  for  the  purpose  of  the  recruiting  ser- 
vice, and  it  is  to  be  presumed  that  prima  facie  he  had  a  right  so  to  act ; 
besides  which,  it  was  proved  by  Hutchinson  that  he  had  belonged  to 
the  regiment  for  a  much  longer  period  than  that  within  which  he  ought 
to  have  been  attested.  It  must,  therefore  be  presumed  that  he  was 
attested,  and  a  soldier  within  the  meaning  of  the  d5th  section.  Then, 
is  there  any  evidence  to  repel  that  presumption  ?  The  only  evidence 
is,  that  it  was  intended  to  have  the  plaintiff  attested  before  a  borough 
magistrate  instead  of  before  a  county  magistrate.  I  hardly  think  that 
this  was  even  evidence  to  be  left  to  the  jury.  It  was,  however,  left  to 
them,  and  no  complaint  can  now  be  made  in  that  respect  Another 
objection  is,  that  the  plaintiff  himself  was  not  attested.  But  it  is 
quite  clear  that  if  he  was  enlisted  and  took  the  monev  from  ihe  person 
employed  in  recruiting,  the  attestation  was  whoUy  immaterial  under 
the  57th  section.  Another  objection  is,  that  it  does  not  appear  that 
the  questions  required  by  the  55th  section  were  put  to  him.  It  seems 
quite  clear  that  that  section  is  only  directoiy,  and  does  not  make  the 
legality  of  the  enlistment  to  depend  upon  the  putting  of  these  ques- 
tions. The  section  was  passed  with  altogether  a  different  intention,^ 
as  is  shown  by  the  words  ^  every  person  who  shall  receive  enlisting 
money,  knowing  it  to  be  such,  shall  be  deemed  to  be  enlisted  as  a  sol- 
dier in  her  majesty's  service."  That  is  the  main  object  of  the  clause ; 
what  follows  only  describes  the  mode  in  which  it  should  be  effected. 
The  next  point  is  one  upon  which  the  plaintiff's  counsel  mainly  relied, 
namely,  that  the  enlistment  being  on  a  Sunday,  was  void.  It  seems 
to  me  that  objection  is  wholly  untenable.  It  is  monstrous  to  say  that 
a  soldier  who  is  employed  in  the  recruiting  service  comes  within  the 
scope  of  the  29  Car.  2,  c  7,  which  applies  to  persons  carrying  on  trades 
of  a  civil  nature,  and  not  to  the  military  service  of  the  country.  The 
ordinary  duty  of  a  soldier  is  to  attend  drill  and  fight  the  batties  of  his 
country,  and  in  no  point  of  view  can  it  be  said  that  the  recruiting  sol- 
dier here  was  exercising  his  ordinary  calling  on  the  Sunday.  It  has 
even  been  held  that  a  contract  of  hiring  between  a  farmer  and  a  la- 
borer on  a  Sunday  is  not  within  that  act  Ute  -Kif^  v.  The  Inhabitants 
of  Whitnash^  7  B.  &  C.  696 ;  s.  c.  6  Law  J.  Rep.  M.  C.  26.  I  now  come 
to  what  I  consider  the  most  serious  question  in  the  case,  upon  which 
I  regret  to  find  that  one  of  my  brothers,  for  whose  opinion  I  entertain 
the  very  highest  respect,  differs  from  me.  This  question  is,  whether 
it  is  a  good  objection  that  the  plaintiff  was  not  taken  before  a  justice 
of  the  peace  and  a  warrant  obtained  for  his  detention  before  he  was 
given  over  to  the  custody  of  the  defendant  After  the  most  anxious 
consideration  of  the  matter,  I  am  of  opinion  that,  although  the  plain- 
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tiff  was  not  carried  bdbre  a  justice  of  the  peace,  and  no  such  war^ 
rant  obtained,  what  took  place  was  sufficient  to  justify  the  imprison- 
nient  The  action  is  not  for  the  arrest  and  the  keeping  in  custody 
until  the  plaintiff  was  delivered  over  to  the  defendant,  but  for  the  sub- 
sequent receiving  and  keeping  in  custody  by  the  defendant.  That  be- 
ing so,  does  any  irregularity  of  that  kind  deprive  the  commanding 
officer  of  the  protection  of  the  20th  article  of  war  ?  I  think  it  does 
not  That  would  be  to  interpret  the  section  as  if  it  had  said,  any  pris- 
oner in  legal  custody  or  legally  enlisted ;  whereas  the  words  are  ^<  any 
prisoner  committed  to  his  charge,"  and  it  seems  to  me  that  the  duty 
to  receive  and  keep  under  that  article,  attaches  eo  imlanli  the  party 
is  brought  to  the  commanding  officer  by  an  officer  or  non-commis- 
sioned officer  who  shall,  at  the  same  time,  deliver  an  account  in  writ- 
ing, signed  by  himself,  of  the  crime  with  which  the  prisoner  is  charged. 
Here  this  latter  condition  was  performed,  and  I  think  no  other  is  re- 
quired. But  it  has  been  said  that  the  20th  article  applies  only  to  civil 
offences,  and  has  no  application  to  the  case  of  a  person  in  custody  for 
desertion,  which  is  a  military  offence.  It  appears,  however,  that  the 
18th  article  applies  to  civil  offences,  and  the  19th  to  ^'  crimes,"  which 
there  clearly  include  military  crimes,  and  then  comes  the  20th  article 
in  general  terms,  which  would,  therefore,  apply  to  military  crimes  just 
as  much  as  to  civil  offences.  On  the  whole,  therefore,  it  seems  to  me 
that  the  commanding  officer  in  this  case  has  made  out  a  complete  de- 
fence, although  I  express  this  opinion  with  diffidence,  differing  as  I  do 
from  the  opinion  of  my  brother  Erie.  I  give  no  opinion  as  to  the  le- 
gality of  what  was  done  befoi^  the  plaintiff  was  delivered  over  to  the 
defendant  As  to  the  point  of  surprise,  I  think  there  is  no  reasonable 
ground  for  making  the  rule  absolute  for  that  reason. 

WiGHTMAN,  J.  There  are  two  principal  points  in  this  case :  first, 
as  to  the  enlistment;  and,  secondly,  whether  the  20th  article  of  war 
applies.  As  to  the  first  question,  it  is  said  that  although  the  plaintiff 
had  received  the  recruiting  money,  knowing  it  to  be  such,  and  from  a 
person  employed  in  the  recruiting  service,  still  he  was  not  a  soldier 
properly  enlisted  as  such  in  the  service,  because  it  did  not  appear  that 
the  person  giving  the  money  was  himself  an  attested  soldier.  Now, 
it  was  expressly  proved  that  the  person  enlisting  had  been  employed 
in  the  recruiting  service,  but  there  was  no  affirmative  evidence  to  show 
that  all  the  provisions  of  the  55th  section  had  been  complied  with,  or 
that  such  person  had  himself  been  attested.  It  did,  however,  appear 
that  not  only  was  he  recognized  as  a  soldier  employed  in  the  service, 
but  also  that  he  had  been  more  than  four  days  with  the  party,  and 
treated  as  a  person  duly  enlisted,  and  to  whom  express  authority  was 
given  to  enlist  other  persons.  By  law  he  must  have  been  long  before 
attested;  and  it  seerns  to  me  the  ordinary  rule  in  such  cases,  namely, 
that  a  person  who  professes  to  act  in  a  particular  capacity,  and  is 
treated  by  others  as  having  that  capacity,  must  be  presumed  to  be 
legally  qualified  until  the  contrary  is  shown,  knust  apply  to  this  case. 
Ilien  comes  the  other  point,  that  it  should  appear  that  all  the  prelimi- 
naries required  by  the  56th  section  had  been  pursued.     It  appears  to 
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me  that  section  may  be  considered  directory ;  bnt  whether  that  be  so 
or  not,  the  question  here  is,  whether  for  this  particular  purpose  the 
conditions  must  be  fuIElled.     [His  lordship  here  read  the  section.] 

It  seems  to  me  the  evidence  in  this  case  is  enough  to  raise  the  pre- 
sumption that  the  plaintiff  was  a  soldier,  and  enlisted  as  such  in  her 
majesty's  service,  within  that  section ;  and  then  we  have  the  20th 
article  of  war,  referring  in  general  terms  to  the  making  of  the  charge 
by  an  officer  or  non-commissioned  officer,  with  this  qualification  onlyi 
that  there  shall  be  delivered  an  account  in  writing  of  the  crime,  which 
was  done  here.  But  it  has  been  said  that  desertion  is  not  a  crime 
within  the  meaning  of  the  20th  article.  Now,  the  19th  article  speaks 
of  ^^  crimes  deserving  punishment,^'  in  general  terms,  and  appnes  to 
other  offences  than  those  in  the  18th  article ;  and  desertion  is  one  of 
the  highest  crimes  within  the  19th  article.  That  being  so,  it  appears 
to  me  the  defendant  could  not  safely  or  consistently  with  his  duty 
have  refused  to  receive  a  person  who  had  been  enlisted  as  a  soldier 
and  charged  as  the  defendant  here  was ;  and  therefore,  upon  both  these 
g*ounds,  I  think  our  judgment  should  be  in  favor  of  the  defendant. 
The  other  points  taken  have  received  a  sufficient  answer  frora  the 
lord  chief  j  ustice, 

Erle,  J.  I  feel  it  to  be  my  duly  to  deliver  my  opinion  in  this  case, 
and  I  do  so  with  very  great  diffiaence,  as  each  of  my  brothers  have 
come  to  a  different  opinion.  The  question  in  the  case  does  certainly 
involve  the  inquiry,  whether  the  plaintiff  was  a  military  man  or  not 
It  is  conceded  by  all  that  the  mutiny  act  and  the  articles  of  war  apply 
only  to  military  men ;  and  with  respect  to  the  plaintiff  being  a  desprter, 
the  point  in  dispute  here  is,  whether  he  was  a  military  man  or  not, 
and  whether  a  man,  who  alleges  that  he  is  subject  only  to  the  civil 
power,  shall  be  consigned  to  the  military  authority,  until  the  civil 
magistrate  has  been  applied  to,  and  has  regularly  given  his  sanction 
to  the  detainer.  There  are  many  provisions  which  would  be  rendered 
entirely  nugatory  if  the  construction  put  by  my  brothers  were  correct. 
If  the  20th  article  in  itself  justifies  the  commanding  officer  to  receive 
and  detain  a  man,  and  if  it  be  his  duty  always  to  receive  a  person 
charged  as  a  deserter,  then  a  soldier,  talung  a  man  merely  upon  his 
own  suspicion,  may  take  him  to  a  non-commissioned  officer,  who 
might  then  take  him  to  the  commanding  officer,  who  would  be  obliged 
to  receive  him  into  custody.  It  appears  to  me  the  law  is  not  so,  when 
upon  a  charge  of  being  a  deserter,  the  question  is  raised  whether  a 
man  is  a  military  man  or  not  It  is  not  necessary  for  me  to  decide, 
whether  the  enlistment  money  was  properly  given  and  received  by 
the  plaintiff,  and  whether  by  the  operation  of  the  57th  section  of  the 
mutiny  act,  as  the  plaintiff  had  not  attended  within  four  days  before  a 
magistrate  to  be  attested,  he  was  to  be  deemed  enlisted  and  a  soldier, 
although  not  de  facto  so,  and  punishable  as  a  deserter.  The  plaintiff 
seems  to  have  had  good  reason  to  contest  these  points,  as  they  were 
not  relied  on  when  he  was  brought  up  by  habeas  corpus^  and  the  evi- 
dence upon  the  present  trial  leaves  room  lor  considerable  doubts  upon 
them ;  but  even  if  it  be  assumed  that  they  are  made  out,  still  it  appears 
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to  me  that  the  defence  fails,  and  that,  by  the  mutiny  act  and  the  arti- 
cles of  war,  it  is  most  carefully  provided  that  the  lull  benefit  of  the 
civil  authorities  shall  be  secured  to  a  man  situated  as  the  plaintiff 
was,  before  he  can  be  made  a  military  prisoner.  In  the  first  instance, 
under  the  46th  section,  if  a  man  is  suspected  to  be  a  deserter,  he  is  to 
be  taken,  if  possible,  by  a  constable  before  a  neighboring  justice,  who 
is  to  inquire  whether  he  is  a  deserter  or  not,  and  if  he  is  satisfied  that 
he  is  so,  he  is  to  send  him  in  civil  custody  to  the  nearest  depot  or 
prison,  or,  in  a  particular  case,  he  may  deliver  him  up  to  a  party  of 
soldiers  of  his  own  regiment,  in  charge  of  a  commissioned  officer.  So 
that,  before  a  man  is  consigned  to  ^the  military  authority,  to  be  dealt 
with  under  the  articles  of  war,  it  is  material  to  observe,  that  he  is  to  be 
taken  by  a  constable,  and  a  magistrate  is  to  inquire  into  the  matter ; 
and  the  statute  expressly  provides  that  he  shall  be  in  civil  custody  all 
through,  and  a  special  duty  is  imposed  on  every  jailer  as  to  the  receiv* 
ing  of  a  deserter.  All  the  provisions  of  the  act  are  extremely  special 
in  that  respect 

And  among  the  articles  of  war  I  find  there  is  one  (the  47th)  to  the 
effect  that  any  military  man,  knowing  of  a  deserter,  and  not  giving 
information  to  the  civil  authority,  shall  be  liable  to  be  punished 
Looking,  then,  at  all  these  provisions,  it  seems  to  me  that  a  soldier, 
taking  a  deserter  to  a  non-commissioned  ofiicer,  and  such  non-com- 
missioned officer  taking  the  deserter  and  deUvering  him  to  the  com- 
manding officer  of  the  guard  as  a  deserter,  does  not  authorize  the 
commanding  officer  to  receive  and  keep  him  in  custody,  and  affords 
no  justification  for  so  doing.  If  it  were  a  justification,  it  would  be 
the  duty  of  the  commanding  officer  in  every  case  to  receive  a  man 
brought  to  him  by  a  non-commissioned  officer,  and  all  the  provisions 
with  respect  to  the  civU  authority  would  be  rendered  nugatory.  I 
find  also  that  the  act  with  respect  to  her  majesty*^  marine  forces  con- 
tains similar  provisions ;  and  they,  too,  would  be  rendered  in  the  same 
way  inoperative  if  such  be  the  true  construction.  As  to  the  effect  of 
the  20th  article  of  war,  I  think  it  must  be  read  with  reference  to  the 
18th  and  19th,  the  articles  being  arranged  into  divisions,  and  the 
18th,  19th,  and  20th  being  in  the  division  headed  ^  Proceedings  on 
commission  of  offences."  They  must  be  construed  as  one  enact- 
ment with  relation  to  crimes ;  and  with  respect  to  the  latter  two,  the 
objection  is  not  that  they  relate  only  to  civil  offences,  but  to  offences 
committed  by  soldiers  de  facto,  and  not  persons  whose  qualification 
as  soldiers  is  disputed,  and,  in  respect  to  whom,  when  charged  as 
deserters,  a  special  provision  in  respect  of  imprisonment  has  be«n 
before  made.  The  19th  article  most  certainly  pay  apply  to  deser- 
tion ;  but  only  after  a  man  has  been  placed  in  custody  according  to 
the  known  laws  of  the  land  or  the  articles  of  war.  It  seems  to  apply 
to  all  military  offences,  but  only  to  those  persons  who  are  officers 
and  soldiers  de  facto.     It  must  be  considered  with  the  other  special 

Provisions,  when  those  special  provisions  J:iave  a  special  application, 
'he  20th  article  applies  to  perscxis  who  have  become  prisoners  in  the 
manner  in  which  this  particular  division  of  the  articles  of  war  had 
shown  that  a  man  may  be  a  prisoner,  and  the  commanding  officer 
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who  receives  the  prisoner  is  bound  to  have  an  account  in  writing  of 
the  crime  which  would  authorize  him  to  detain  such  prisoner.  I 
therefore  think,  that  according  to  the  provisions  of  the  mutiny  act^ 
which  must  be  taken  to  have  been  known  to  the  defendant  when 
Hutchinson  brought  the  plaintiff  to  him,  and  stated  the  account  of 
the  crime  charged,  the  defendant  ought  to  have  said  that  he  had  no 
authority  to  receive  him ;  otherwise,  it  would  be  the  duty  of  every 
commanding  officer  to  receive  every  person  so  brought  before  him. 
There  may  be  a  great  deal  of  hardship  alleged  on  the  part  of  the  d^ 
fendant,  but  I  think  the  same  may  be  equally  said  on  the  part  of  the 
plaintiff.  But  whether  that  be  so  or  not,  our  duty  is  to  find  out 
clearly,  if  we  can,  what  the  law  is,  and  to  declare  that  law ;  and  so 
viewing  all  the  circumstances  of  this  case,  I  think  that  the  defendant 
has  failed  to  make  out  his  defence,  having  no  right  as  commanding 
officer  to  detain  the  plaintiff.  All  the  other  questions  only  bear  upon 
the  point  of  the  plaintiff's  having  been  delivered  as  a  prisoner  by 
Hutchinson  to  the  defendant,  and  it  becomes  unnecessary  for  me  ta 
refer  to  them  further. 

CoLBRiDOB,  J.  The  trial  of  this  case  having  taken  place  bef(ne 
me,  it  18  unnecessary  for  me  to  say  any  thing  as  to  the  point  upon 
which  the  court  are  agreed.  But,  as  to  the  point  upon  which  they 
differ,  it  is  right  I  should  express  my  opinion,  as  it  involves  a  great 
and  important  constitutional  question.  I  agree  with  the  majority  of 
the  court,  and  I  may  say  entirely  for  the  reasons  already  stated.  I 
need  not,  therefore,  go  into  the  particular  grounds  of  their  opinion, 
and  the  more  bo  as  I  do  not  consider  it  necessary  to  say  whether  the 
regular  course  was  pursued  from  the  commencement  of  the  time 
when  the  plaintiff  was  taken  into  custody.  The  question  here  is, 
whether  Major  Ghivin  is  well  defended  as  to  liability  from  the  time 
when  he  received  the  plaintiff  into  his  custody ;  and  in  my  opinion 
he  is  well  defended  unaer  the  20th  article  of  war,  if  a  prisoner  subject 
to  military  law  was  brought  before  him  by  a  person  who  was  on  the 
list  of  non-commissioned  officers,  and  that  officer  stated  in  writing 
the  crime  with  which  he  charged  such  prisoner,  and  it  appeared  to 
be  a  criminal  offence.  I  was  pressed  at  the  trial  to  give  the  20th 
article  a  more  unlimited  construction;  and  I  shall  only  say,  in 
passing,  that  a  very  important  constitutional  limitation  is  put  upon 
the  very  large  words  of  this  article  in  giving  to  it  the  meaning  that 
has  been  conceded,  namely,  that  it  extends  to  military  offences  only; 
alM  what  further  limitation  c^n  be  put  upon  it  in  the  case  of  the  com- 
manding officer,  who  is  called  upon  to  act  under  it  ?  Whether  all 
the  proper  steps  have  been  taken  by  the  person  by  whom  the  prisoner 
comes  into  his  custody,  he  has  no  means  given  him  of  ascertain- 
ing. It  is  said,  that  a  jailer  would  not  be  justified  in  receiving  the 
plaintiff.  Doubtless,  he  would  not  be  justified  if  the  warrant  upon 
the  face  of  it  appeared  to  be  irregular  and  bad ;  but  if  good  on  the 
face  of  it,  he  is  not  liable,  and  he  is  not  bound  to  inquire  into  the 
previous  facts.  I  think  this  cape  stands  at  least  upon  this  latter  footing. 
It  is,  however,  farther  objected  that  Major  Gavin,  in  addition  to  what 
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was  done,  should  have  required  the  wairant  of  a  civil  magutxate. 
Does  that  appear  ugon  the  face  of  the  article  of  war  ?  If  it  does  not, 
and  if  it  is  necessary,  the  article  of  war  beconies  a  sort  of  trap.  The 
20th  article  in  terms  does  not  require  any  such  warrant,  and,  in  effect, 
to  insert  words  for  that  purpose,  would  be  an  interpolation  which  we 
are  not  warranted  in  making,  and  somewhat  unreasonable.  Why 
deliver  a  warrant  besides  the  writing  of  the  charge  that  the  non-com- 
missioned  officer  is  required  to  deliver  ?  This  being,  in  my  opinion, 
the  proper  construction,  I  think  there  was  evidence  for  the  considera- 
tion of  the  jury,  and  that  the  verdict  is  quite  right. 

KmIc  dischargedL 


Doe  a  Whitty  v,  Carb.^ 

December  3,  189a 

Practice  —  New  Trial,  Time  of  moving  for. 

Where  a  jwrtf  ha<  obtained  a  rale  nm  for  a  new  trial  bj  leave  of  the  court,  after  tfie  expira- 
tion m  the  firat  fonr  days  of  term,  bat  without  givmj^  notioe  within  that  period  to  the 
opposite  party  of  his  intention  to  move,  and  the  opposite  party  has  signed  jndgment  with- 
out any  notice  of  the  motion,  the  court  will  not  permit  the  rale  to  be  made  absolute,  if  the 
ob|ection  is  raised  on  showing  cause. 

Qaasn,  whether  an  application  to  set  aside  the  judgment  might  not  have  been  made 
promptly. 

In  this  case  a  verdict  was  obtained,  for  the  plaintiff,  at  the  York 
summer  assizes,  1849.  In  the  ensuing  Michaelmas  term,  a  rule  niH 
was  obtained,  on  behalf  of  the  defendant,  for  a  new  triaL  The  case 
had  been  inserted  within  the  first  four  days  of  that  term  in  the  list  of 
motions  to  be  made,  and  the  motion  was  actually  made  and  the  rule 
nisi  granted  on  the  9th  of  November ;  but  no  notice  was  given  to  the 
ptaintifPs  attorney  that  the  motion  would  be  made  after  the  expira- 
tion of  the  first  four  days  of  the  term,  as  required  by  the  regulation 
of  all  the  courts. 

On  the  10th  of  November,  judgment  was  signed  for  the  plaintiff, 
and  a  notice  to  tax  costs  was  given  to  the  defendant's  attorney  on  the 
13th  of  November.  He  attended  the  taxation  on  the  14th  of  No- 
vember, and  did  not  then  mention  the  fact  of  there  being  a  rule  for  a 
new  triaL  The  rule  nisi  was  not  dmwn  up  or  served  until  the  5th  of 
December.  Shortly  afterwards,  a  writ  of  habere  facias  possessionem 
and  9kJLfa.  for  the  costs  issued,  and  were  executed. 

Hvgh  HUl,  who  appeared  to  show  cause  against  the  rule,  objected 
that,  according  to  the  case  of  Doe  d.  Howe  v.  T%omkm,^  in  this  court, 

1  5»  Law  J.  Rep.  (k.  s.)  Q.  B.  83. 
'    *  In  that  case,  a  verdict  having  been  obtained  for  the  plainti^  a  rale  tasi  to  enter 
ft  nonanit  potsaant  to  leave  reserved  at  the  trial,  was  moved  for  on  the  23d  of  January, 
t84d,  the  moan  objection  being  that  the  devise  uoder  which  the  lessor  of  the  plaintiff 
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the  plaintiff's  rale  must  be  discharged,  on  the  ground  that  he  ought 
to  have  given  notice  of  his  intention  to  move  auer  the  first  four  days 
of  term,  and  that,  not  having  done  so,  the  verdict  and  judgment  and 
execution  thereupon  could  not  now  be  set  aside. 

Pashley^  in  support  of  the  rule.  The  object  of  the  rule  of  court  is 
only  to  prevent  a  judgment  being  set  aside  as  irregular,  which  has 
been  signed  without  notice  that  any  motion  is  about  to  be  made.  In 
BauUer  v.  Brooke^  19  Law  J.  Rep.  (n.  s.)  C.  P.  190,  (not  reported  on 
this  point,)  the  court  of  common  pleas  heard  a  case  moved  under 
similar  circumstances,  and  considered  that  the  only  difference  to  be 
made  on  accbunt  of  the  want  of  notice  was  whether  they  should  im- 
pose terms  on  the  party  seeking  to  set  aside  the  judgment. 

IColeridgey  J.  Ought  you  not  to  have  moved  to  set  aside  the 
juogment,  when  you  knew  on  the  13th  of  November  that  it  had  been 
signed  ?] 

According  to  the  case  cited,  that  is  unnecessary.  The  court  will 
consider  that  point  in  disposing  of  the  rule. 

[Erkj  J.  Here  a  new  tenant  may  have  taken  possession  of  the 
premises,  and  it  would  be  hard  now  to  set  aside  all  the  proceedings 
on  which  his  possession  is  founded.] 

Patteson,  J.  I  do  not  know  what  were  the  circumstances  of  the 
case  in  the  common  pleas ;  but  in  thb  court  we  have  considered,  that 
where  a  judgment  has  been  signed  under  circumstances  like  fhc 
present,  the  party  against  whom  it  has  been  signed  cannot  be  beard 
to  support  a  rule  for  a  new  trial.  It  is  plain  that  in  this  case  there 
was  ample  time  to  move  to  set  aside  the  judgment  during  the  term 
in  which  it  was  signed,  for  the  defendant's  attorney  attended  the 
taxation  of  costs,  and  never  mentioned  the  rule.  It  is  a  much  better 
practice  where  a  regular  judgment  has  been  signed  that  the  party 
should  get  rid  of  it  before  he  can  be  heard  upon  his  irregular  rule  for 
a  new  trial 


had  recovered  was  void,  as  it  was  in  tnist  for  the  propagation  of  the  works  of  Joanna 
SouthcoL  No  notice  of  the  intention  to  move  was  given  hy  the  defendant  within  the 
first  fonr  days  of  the  term,  and  the  lessor  of  the  plaintiff  signed  judgment  in  if^norance 
of  any  such  motion  being  about  to  be  made.    In  Hilary  term,  1850,  — 

Zriiilk  appearod  to  show  cause,  and  objected  that  the  court  would  not  set  aside  the 
judgment  which  had  been  signed  regularly, — at  all  events,  without  an  affidavit  of 
merits. 

Cox^  in  support  of  the  rule,  contended  that,  as  it  was  a  mere  question  of  law,  the 
court  would  not  require  an  affidavit  of  merits  from  the  defendant,  but  offered  to  pay 
the  costs  of  signing  the  judgment 

Patteso5,  J.  If  the  devise  is  void,  the  defendant  may  bring  an  ejectment  and  re- 
cover the  nrooerty ;  but  the  rule  of  court  has  not  been  comolied  with,  and  we  cannot 
let  in  a  deienuant  to  argue  the  rule  where  he  has  not  a  shadow  of  a  possessory  right. 
The  judgment  has  been  signed  regularly,  and  we  cannot  set  it  aside. 

CoLBRiDOB  and  Erlb,  JJ.,  concurred. 


[ 
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CoLERiDQE,  J.  I  give  no  opinion  upon  the  case  in  the  common 
pleas  without  knowing  its  circumstances  more  in  extenso  than  I  do 
at  present.  Bat  I  decide  upon  the  rule  of  (x>urt  by  itself.  It  is  clear 
that  thb  is  a  regular  judgment,  and  we  could  do  nothing  effectual  in 
iavor  of  the  defendant  without  setting  it  aside.  A  writ  of  possession 
has  also  been  executed^  under  which  the  lessor  of  the  plaintiff  has  re- 
mained quietlv  in  possession  of  the  property  until  now.  If,  therefore, 
we  had  heara  the  case  discussed,  we  should  be  very  disindined  to 
disturb  the  judgment  But,  besides,  it  is  much  more  convenient  and 
agreeable  to  justice,  that  a  judgment  which  is  intended  to  be  set 
aside,  should  be  impeached  in  the  regular  way.  Here  the  present 
tenant  naay  have  put  crops  in  the  ground  before  he  received  mtima- 
taon  of  any  steps  to  be  UJcen  to  dispute  the  verdict  Therefore,  on 
the  principle  that  the  rule  has  not  been  complied  with,  we  hold  that 
the  defendant  cannot  be  heard. 

Erle,  J.  I  also  think  that  the  general  rule  must  prevail,  that  a 
party  who  means  to  apply  to  set  aside  a  judgment  which  has  been 
signed  regularly,  should  do  so  without  unreasonable  delay.  Here  we 
can  do  nothing  unless  we  set  aside  the  judgment,  and  I  see  no  reason 
for  excepting  this  case  from  the  general  rule.  The  rule  nisi  was  no 
doubt  moved  for  before  the  judgment  was  signed;  but  a  rule  only  be* 
comes  operative  from  the  time  when  it  is  served,  and  that  was  not 
until  the  5th  of  December,  long  after  the  judgment  bad  been  signed, 
and  before  which  day  the  lessor  of  the  plaintiff  had  taken  steps 
to  issue  execution.     Therefore,  the  defendant  ought  not  to  be  heanL 

Ride  discharged. 


Thompson  v.  Nye.^ 

December  5, 1850. 

Evidence^  AdmissibilUy  of —  Character  —  Slander. 

In  an  action  for  slander,  imputing  to  the  plaintiiT  nnnataral  practices,  to  which  there  waa  onlr 
a  plea  of  not  gnilty,  the  connsel  for  the  defendant,  on  cross  examination,  asked  a  witness^ 
**•  Uave  yon  heard  from  other  persons  that  the  plaintiff  is  addicted  to  practices  of  this 
kind?  — 

fieU,  that  the  question  was  improper,  as  it  was  not  confined  to  rumors  existing  before  the 
words  were  spoken  \>y  the  defendant 

QwRrv^  howerer,  whether  the  question  could  have  been  allowed  if  it  had  been  so  limited. 

Slander.  The  declaration  was  in  the  ordinary  form,  and  averred 
that  the  defendant,  intending,  &c.,  falsely  and  maliciously  spoke  of 
and  concerning  the  plaintiff  certain  words  imputing  to  him  the  com- 
mission of  an  unnatural  offence,  whereby  the  plaintiff  had  been  greatly 
injured  in  his  good  name,  credit  and  reputation,  &c. 

1  90  Law  J.  Rep.  (ir.  b.)  Q.  B.  8a 
VOL.  u.  15 
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At  the  trial,  before  Wilde,  C.  J^  at  the  Surrey  spring  assizes,  1850, 
ihe  defendant  proposed  to  a&)k,  in  cross  examination  of  the  witness 
who  proved  the  defamatory  words,  the  question,  ^  Have  you  heard 
from  other  persons  that  the  plaintiff  is  addicted  to  practices  of  this 
kind  ?  "  This  question  was  objected  to  as  improper,  and  the  learned 
judge  refused  to  allow  it  to  be  put  The  jury  returned  a  verdict  for 
the  plaintiill  In  the  ensuing  term,  a  rule  nisi  was  obtained  for  a  new 
trial,  on  the  ground  that  this  question  ought  to  have  been  admitted ; 
against  which 

Sdwldns  appeared  to  show  cause ;  but  the  court  called  upon 

Parryy  to  support  the  rule.  The  proposed  evidence  was  admissible 
in  mitigation  of  damages,  and  to  contradict  the  ^neral  averment  of 
good  character  contained  in  the  declaration.  Similar  evidence  was 
admitted  for  this  purpose  in  T%e  Earl  of  Leicester  v.  Watter,  2  Camp. 

251.    v.  MooTj  1  M.  &  8.  284.     Taylor  on  Evid.  256.    In  2 

Stark..  Evid.  p.  641,  3d  ed.,  the  question  as  to  admitting  such  evi- 
dence is  fully  discussed,  and  two  nisi  prius  cases,  where  it  was  ad- 
mitted, are  there  cited.  In  Snowdon  v.  Smithy  1  Ibid.  286,  n.,  evidence 
of  the  kind  was  rejected  where  there  was  a  justification  ;  but  general 
averments  of  this  nature  could  not  be  pleaded  as  a  justincation, 
Jimes  V.  Stevensj  11  Price,  235 ;  and  this  distinction  is  clearly  taken  in 
^ck  V.  Phillips^  5  Mee.  &  W.  279 ;  s.  c.  8  Law  J.  Rep.  (n,  s.)  Exch. 
277,  where  Lord  Abinger  says,  that  whatever  is  not  a  justification  of 
the  act  complain^  of,  may  be  evidence  to  diminish  the  damages. 
Waiih^nan  v.  Weaver j  Dowl.  &  Ry.  N.  P.  10 ;  and  Williams  v.  Col- 
lender,  Holt's  N.  P.  307. 

iWightmanjJ,  These  very  rumors  may  have  originated  from  the 
endant's  publication.  Therefore,  the  question,  if  admissible  at  all, 
should  be  limited  to  rumors  prevalent  before  the  defendant's  act] 

In V.  Moor  the  question  was  put  generally :  it  is  admissible 

on  the  same  principle  as  expressions  used  after  the  publication  of  a 
libel,  viz.,  to  show  the  animus  of  the  defendant.  Rumors  existing 
after  the  defendant's  act  may  be  evidence  from  which  the  jury  may 
infer  that  the  plaintiff  was  guilty  of  the  practices  imputed  to  him  be- 
fore that  time. 

[Pafleson,  J.  That  assumes  the  rumors  to  be  true,  which  you 
have  no  right  to  do  without  giving  the  plaintiff  an  opportunity  of 
answering.] 

The  plaintiff's  character  is  damaged  by  the  existence  of  the  rumors, 
and  therefore  he  cannot  have  a  right  to  recover  such  large  damages 
as  one  whose  reputation  is  untouched.  Character  is  the  vety  essence 
of  this  action. 

[Erie,  J.  In  Richards  v.  Richards,  2  Moo.  &  R.  557,  the  question 
was  limited  as  suggested.] 

Patteson,  J.  Without  deciding  the  general  point,  it  seems  to  me 
that  at  all  events  the  question  should  have  been  confined  to  rumors 
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existing  at  the  time  of  the  publication  of  the  slander  by  the  defendant ; 
otherwise,  a  person  might  slander  another,  and  then  call  some  of  the 
neighbors  to  say  that  they  had  heard  the  imputations  which  he  had 
himself  set  afloat.  We  must  guard  against  such  mischief,  even  if  the 
evidence  is  admissible  at  all,  as  to  which  I  say  nothing.  On  this 
ground,  therefore,  the  rule  should  be  discharged. 

CoLBRiDGB,  J.  I  apprehend  that  when  a  question  is  admissible 
only  if  put  in  a  qualihed  form,  a  party  who  chooses  to  put  it  gener- 
ally cannot  do  so  and  leave  it  to  his  antagonist  to  limit  the  effect  of 
the  question  afterwards.  According  to  all  the  authorities,  this  ques- 
tion was  put  in  too  general  a  form.-  With  my  brother  Patteson,  I 
abstain  from  giving  any  opinion  on  the  general  admissibility  of  such 
evidence.  At  the  same  time,  I  should  be  sorry  to  have  it  thought 
that  I  should  be  favomble  to  admitting  tlic  question  even  in  its  most 
limited  shape. 

WiGRTMAN,  J.  This  question  seems  open  to  objection,  as  I  have 
already  said,  as  the  rumors  to  which  it  points  may  have  been  occa- 
sioned by  the  act  of  the  defendant  himself.     Such  a  general  questicm 

seems  in  one  reported  case  only  to  have  passed  without  objectioa; 

V.  Moor  ;  but  the  decision  there  turns  expressly  on  the  previous  case  of 
The  Earl  of  Leicester  v.  Walter ^  where  the  rumors  were  existing  be- 
fore the  slander  complained  of,  and  possibly  the  case  may  have  there 
been  the  same. 

Erle,  J.  I  also  have  no  doubt  that  the  general  question  is  inadmis- 
sible. It  is  not  necessary  to  decide  whether  it  could  be  evidence  in  a 
modified  form.  Many  judges  have  admitted  such  questions  at  nisi 
pnus  ;  but  in  the  only  case  where  the  law  was  reviewed,  it  was  not 
the  interest  of  the  plaintiff  to  contest  it.  In  Jimes  v.  Stevens,  how- 
ever, there  is  a  deliberate  opinion  of  a  court  that  such  evidence  can- 
not be  given.     Therefore,  the  rule  must  be  discharged. 

Biuie  discharged} 

I  In  America,  the  weight  of  authority  is  court,  viz.,  that  the  question  was  not 
io  favor  of  admitting  evidence  of  the  gen-  snfficientlv  general  in  respect  to  the  cur- 
end  bad  character  (reputation  ?)  of  the  rency  of  the  rumors.  It  is  said  not  to  be  a 
plaintiff  in  an  action  for  slander,  as  affect-  proper  question  in  impeaching  a  witness's 
in^  the  question  of  damages.  1  Greenl.  £v.  character  for  truth  and  veracity,  to  ask,  as 
$  55,  and  cases  cited.  There  might  have  was  done  in  this  case,  merely  what  others 
been  another  objection  to  the  question  put  say  of  him ;  but  the  inqui^  must  be,  what 
in  this  case,  besides  those  noticed  by  the  is  gmeraUif  said.    1  Greenl  £v.  §  461. 
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December  6,  1850. 

Pauper  Lunatic — Maintenance — 8  dj*  9  Vict.  c.  126,  s.  62  —  Jurisdic" 
tian  of  Justices  —  Cetiificate  of  Surgeon  —  Notices  of  ChargeabilUy 
—  Order  J  Vaffdity  of 

Where  an  order  fbr  the  payment  of  expenses  and  maintenance  of  a  paaper  lanatic  is  made, 
under  the  8  &  9  IHct.  c.  126,  s.  62,  upon  the  parish  in  which  he  is  adjudged  to  be  setUed, 
BO  notice  of  chaiigeabilitj  is  nqnucM  to  be  sent  by  the  parish  obtaining  the  order ;  the 
requirement  of  a  notice  of  charceability  being  a  regulation  relating  to  removals,  and  not 
to  appeals  against  removals,  and  thereioro  not  incorporated  into  the  8  and  9  ^ct.  c  126, 
B.62. 

The  order  of  mahitenance  recited  a  prior  order  for  the  removal  of  the  lunatic  to  the  asylum, 
and  an  order  ac^ndging  his  settlement  to  be  in  the  appellant  parish,  and  stated  that  the 
pauper,  from  the  time  of  bein^  sent  to  the  asylum  to  the  time  of  making  &e  order  of 
maintenance,  had  been  maintained  at  the  expense  of  the  appellant  parish :  — 

Hdd^  that  it  sufficiently  showed  that  the  pauper  was  chaigeable. 

The  certificate  upon  which  a  pauper  lunatic  was  removed  to  an  asylum  under  tiw  8  &  9 
Vict  c.  126,  s.  48,  purported  to  be,  and  was  in  fact,  g^ven  bv  a  suigeou,  but  it  did  not 
follow  the  form  in  schedule  E,  No.  1,  to  that  act,  in  stating  tnat  he  was  a  member  of  the 
Coflege  of  Burgeons,  &c^  or  in  giving  his  place  of  9hoA» :  ~- 

H4d^  that  although  the  keeper  of  the  asylum  might  be  guilty  of  a  misdemeanor,  under 
sect  51,  for  receiving  the  lunatic  without  a  certificate  in  the  prescribed  form,  yet  the  con- 
finement did  not  thereby  become  unlawful,  and  the  lunatic  being  dt  jaOo  confined  in  the 
asylum,  the  jurisdiction  of  justices  to  adjudge  the  settlement  under  sect  58,  and  to  make 
an  order  for  costs  under  sect  62,  attached. 

Upon  the  appeal  of  the  chuich^wardens  and  overseen  of  the  poor 
of  the  parish  ot  Minster,  in  the  county  of  Cornwall,  against  an  order 
of  two  Justices  for  the  maintenance  of  a  pauper  lunatic,  the  Court 
of  Quarter  Sessions  for  the  said  county  confinned  the  order  subject 
to  tiie  opinion  <^  this  Court  on  a  case. 

The  order  appealed  against  was  as  follows :  — 

"  Cornwall,  to  wit  To  the  church-wardens  and  overseers  of  the 
poor  of  the  parish  of  Lanteglos-by-Camelford,  in  the  county  of  Corn- 
wall, and  to  T.  F.,  treasurer  of  the  guardians  of  the  poor  of  the 
Camelford  Union,  in  the  said  county  of  Cornwall.  Whereas,  by  a 
certain  order  of  S.  C,  one  of  her  Majesty's  Justices  of  the  Peace 
in  and  for  the  county  of  Cornwall,  made  on  the  17th  of  July,  1847, 
and  directed  to  the  superintendent  of  the  Lunatic  Asylum  in  and  for 
the  county  of  Cornwall,  reciting  that  the  said  S.  C.  having  called  to 
his  assistance  a  surgeon,  and  having  personally  examined  Joanna 
Davey,  a  pauper,  and  being  satisfied  that  the  said  J.  Davey  was  an 
insane  person,  and  a  proper  person  to  be  confined,  the  said  S.  C. 
thereby  directed  the  said  superintendent  of  the  Lunatic  Asylum  afore- 
said to  receive  the  said  J.  Davey  as  a  patient  into  the  said  asylum. 
And  whereas,  by  a  certain  other  order  under  the  hands  and  scab  of 
us,  the  undersigned  J.  B.  and  S.  C,  &c.,  bearing  even  date  herewith, 
after  reciting  the  said  first-mentioned  order,  and  reciting  that  the  said 
J.  B.  and  S.  C.  had  then,  in  pursuance  of  the  statute,  &c,  inquired  into 

1  20  Law  J.  Rep.  (n.  8.)  M.  C.  48. 


COURT  OF  QUEEN'S  BENCH,  1850-51.     173 

Begin  o.  The  Inhabitants  of  Minster. 


the  last  legal  settlement  of  the  said  J.  Davey,  so  ordered  to  be  con- 
fined in  the  said  asylnm  as  aforesaid,  and  satisfactory  evidence  upon 
oath  being  then  given  before  us  that  the  parish  of  Minster,  in  the 
county  of  Cornwall,  is  the  place  of  the  last  legal  settlement  of  the 
said  J.  Davey :  We,  the  said  J.  B.  and  S.  C,  Justices  as  aforesaid, 
did  thereby  adjudge  that  the  said  parish  of  Minster  was  the  place  of 
the  last  legal  settlement  of  the  said  J.  Davey.     And  whereas  the  said 
parish  of  Minster  is  one  of  the  parishes  included  and  comprised  in 
the  said  Camelford  Union,     And  whereas  complaint  hath  been  made 
unto  us,  the  said  J.  B.  and  S.  C,  two  of  her  Majesty's  Justices  of  the 
Pteace,  in  and  for  the  said  county  of  Cornwall  as  aforesaid,  (in  which 
said  county  the  parish  of  Lanteglos-by- Camelford,  from  which  the 
said  J.  Davey  was  sent  to  the  said  Lunatic  Asylum,  is  situate,)  by 
the  church-wardens  and  overseers  of  the  poor  of  the  said  parish  of 
lianteglos-by-Camelford,  that  they,  on  behalf  of  the  said  parish  of 
lianteglos-by-Camelford,  have  incurred  great  expense  in  and  about 
the  examination  of  the  said  J.  Davey,  and  in  and  about  her  convey- 
anee  to  the  said  asylum,  and  that  they  have  paid  divers  sums  of 
money  to  the  treasurer  of  the  said  asylum,  for  the  lodging,  mainte- 
nance, medicine,  clothing,  and  care  of  the  said  J.  Davey  in  the  said 
asylum,  where  she  hath  ever  since  been  and  now  is  confined,  at  the 
charge  and  expense  of  the  said  parish  of  Lanteglos-by-Camelford- 
And  whereas  the  said  church-wardens  and  overseers  ot  the  poor  of 
the  said  parish  of  Lanteglos-by-Camelford  therefore  now  make  ap- 
plication unto  us,  the  said  Justices,  for  an  order  upon  the  treasure^: 
of  the  guardians  c^  the  poor  of  the  said  Camelford  Union,  (in  which 
the  said  parish  of  Minster  is  included  and  comprised  as  aforesaid,) 
for  payment  to  the  said  church-wardens  and  overseers  of  the  poor  of 
the  said  parish  of  Lanteglos-by-Camelford  of  the  amount  of  the  said 
expenses,  and  of  the  moneys  so  paid  by  them  to  the  treasurer  of  the 
said  asylum  as  aforesaid;  and  it  being  now  satisfactorily  proved  unto 
us,  the  said  Justices,  upon  oath,  that  the  said  church-wardens  and 
overseers  of  the  poor  of  the  said  parish  of  Lanteglos-by-Camelford 
have  heretofore,  and  within  twelve  calendar  months  before  the  mak- 
ing of  this  order,  paid  the  following  sums  in  respect  of  the  said 
lunatic,  J.  Davey,  that  is  to  say,  &c.,  We  do,  therefore,  order  you,  the 
treasurer  of  the  guardians  of  the  poor  of  the  said  Camelford  Union, 
to  pay  forthwith  unto  the  church-wardens  and  overseers  of  the  po<»r 
of  the  said  parish  of  Lanteglos-by-Camelford  the  said  several  sums, 
&c«     And  we  do  further  order  you,  the  said  treasurer  of  the  guardi- 
ans of  the  poor  of  the  said  Camelford  Union,  also  to  pay  weekly  and 
every  week  unto  the  treasurer  of  the  said  asylum  the  sum  of  7i.,  or 
such  other  sum  as  the  committee  of  visitors  of  the  said  asylum  shall 
hereafter  fix,  for  the  future  lodging,  maintenance,  medicine,  clothing, 
and  care  of  the  said  lunatic,  J.  Davey,  during  such  time  as  such 
luaatie  shall  remain  and  be  confined  in  the  said  asylum,  which  said 
weekly  sum  of  Is,  hath  been  this  day  duly  proved  on  oath  to  be  the 
weekly  sum  now  fixed  by  the  committee  of  visitors  of  the  said  asy- 
lum, and  appears  to  us,  the  said  Justices,  to  be  a  reasonable  charge 
in  that  behalf,"  6cc. 

15  • 
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The  following  were,  amongst  othen,  the  gronnds  of  appeal: 
Fourth,  that  the  said  order  now  appealed  against  i»  bad,  bctsaufie  it 
does  not  appear  on  the  face  thereof  that  the  said  J.  Bavey,  the  al- 
leged lunatic,  was  chargeable  to  your  said  parish  of  Lanteglos-by- 
Camelford  at  the  time  she  was,  as  is  therein  alleged,  ordered  to 
be  removed  from  your  said  parish  of  Lanteglos-by-Camelford  to  the 
said  Lunatic  Asylum.  Seventh,  that  the  said  order  now  appealed 
against  is  bad  in  this,  because  the  medical  certificate  attached  to  the 
said  order  of  the  17th  of  July  last,  also  produced  to  the  said  Justices 
when  they  made  the  said  order  now  appealed  against,  and  on  which 
certificate,  amongst  other  documents,  the  said  Justices  acted  when 
they  made  the  said  order  now  appealed  against,  is  bad  and  defective 
on  the  face  thereof,  inasmuch  as  such  certificate  is  not  made  accord- 
ing to  the  form  contained  in  the  schedule  E,  No«  1,  annexed  to  the 
act  8  &  9  Vict  c.  126,  as  is  required  by  the  said  act,  it  not  being 
stated  in  such  certificate  that  E.  L.  West,  who  signed  the  same, 
was  a  Fellow  or  Licentiate  of  the  Boyal  College  of  Physicians  in 
London,  or  a  graduate  in  medicine  of  anv  university,  or  a  member 
of  the  Royal  College  of  Surgeons  in  Lonaon,  or  an  apothecary  duly 
authorized  to  practise  by  the  Apothecaries  Company  in  London ;  and 
because  the  place  of  abode  ot  the  said  E.  L.  West  is  not  stated  on 
the  said  ccrtincate  as  required  by  the  said  act.  Eleventh,  that  a  no- 
tice in  writing  of  the  said  alleged  lunatic  being  chargeable  to  your 
said  parish  of  Lanteglos-by-Camelford  was  not  sent  by  you  to  us, 
with  the  duplicate  of  the  said  order  now  appealed  against,  and  the 
copies  of  the  examinations  on  which  such  last-mentioned  order  was 
made. 

The  following  is  a  copy  of  the  medical  certificate  referred  to  in  the 
seventh  ground  of  appeal :  *<  I,  E.  L.  West,  being  a  surgeon^  do 
hereby  certify  that  I  have  this  day  personally  examined  J.  DaveVi  the 
person  named  in  the  accompanying  statement  and  order,  and  that 
the  said  J.  Davey  is  an  insane  person,  and  a  {Hx>per  person  to  be  con- 
fined. (Signed)  E.  L.  West 

«  Dated  the  17th  of  July,  1847." 

It  was  admitted  by  the  respondents,  on  the  hearing  of  the  said  ap- 
peal, that,  as  alleged  in  the  eleventh  ground  of  appeal,  they,  the  said 
respondents,  had  not  sent  to  the  appellants  any  notice  of  the  said 
pauper  being  chargeable  to  or  relieved  in  the  said  parish  of  Lante^os- 
by-Camelfo^,  unless  such  notice  were  sent  as  follows,  to  wit,  by  the 
said  respondents  having  sent  to  the  appellants  a  duplicate  of  the  said 
order  so  appealed  against,  and  a  copy  of  the  examinations  on  which 
the  said  order  was  made. 

The  examinations  were  set  out  in  the  case,  the  only  material  part 
being  that  of  James  Davey,  who  stated,  <<  I  appUed  to  the  board  of 
guardians  of  the  Camelford  Union  for  an  order  for  my  daughter  to  go 
to  the  asylum ;  and  on  the  21st  of  July  last,  she  was  removed  from 
my  home  at  Candolden  Gate,  in  the  said  parish  of  Lanteglos-by- 
Camelford,  by  Mr.  G.  E.,  to  the  county  Lunatic  Asylum  in  and  for 
the  said  county  of  Cornwall,  by  an  order  under  the  hand  of  S.  C,  one 
of  her  Majesty's  Justices  of  the  Peace  for  the  said  county,  and  she  J8 
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now  confined  therein.  I  know  Mr.  E.  West,  of  CameUbrd,  surgeon. 
I  did  not  pay  him  for  attending  tny  daughter.  I  am  unable  to  sup- 
port my  said  child  Joanna,  and  have  not  contributed  to  her  main- 
tenance since  she  lias  been  so  confined  in  the  said  county  Lunatic 
Asylum."  Th#  examination  of  W.  R.,  the  relieving  officer  of  the 
Camelford  Union,  stated,  "  I  gave  Mr.  E.  West,  the  medical  officer 
of  the  Camelford  district  of  the  Camelford  Union,  a  medical  order  in 
writing  to  attend  the  said  J.  Davey,  who  was  then  residing  in  the  said 
parish  of  Lanteglos-by-Camelford,  and  to  supply  her  with  necessary 
medical  relief.  J.  Davey  is  the  person  mentioned  in  the  certificate 
of  charffeability  now  produced,  marked  A.  Such  certificate  was 
signed  by  W.  d,  the  chairman  of  the  said  anion,  and  countersigned 
by  C.  H.,  the  clerk  thereof,"  &c 

The  following  is  the  certificate  referred  to  in  the  examination  of 
W.  R.:  — 

A. 

"  The  board  of  guardians  of  the  poor  of  the  Camelford  Union  do 
hereby  certify,  that  on  the  17th  of  July,  1847,  J.  Davey,  single  woman, 
became  chargeable  to  the  parish  of  Lanteglos-by-Camelford  in  the 
said  union,  and  is  still  chargeable  thereto.  In  testimony  whereof,  the 
common  seal  of  the  said  guardians  is  hereunto  affixed  at  a  meeting 
of  their  board,  this  4th  of  February,  1848. 

(Signed)     W.  C,  Presiding  Chairman  of  the  said  Board. 

(Countersigned)     C.  H.,  Acting  Clerk  to  the  Board  of  Guardians 

of  the  Camelford  Union." 

The  only  documents  ever  sent  by  the  said  respondents  to  the  said 
appellants  consisted  of  and  were  the  several  examinations  on  which 
the  order  appealed  against  was  made  as  aforesaid,  and  the  said  dupli- 
cate  of  the  said  order  so  appealed  against 

If  the  Court  should  be  of  opinion  that  the  above  objections,  or  any 
or  either  of  them,  ought  to  have  prevailed,  the  order  of  Sessions  and 
the  order  of  maintenance  to  be  quashed ;  otherwise,  confirmed. 

BuU,  in  support  of  the  order  of  Sessions.*  The  first  objection 
is,  that  the  order  is  bad,  because  it  does  not  appear  from  it  that 
the  pauper  was  chargeable  to  the  appellant  parish  at  the  time 
when  she  was  removed  to  the  asylum.  But  that  cannot  affect  the 
validity  of  this  present  order,  which  recites  a  previous  order  sending 
her  to  the  asylum,  and  an  order  adjudicating  her  settlement  in  the 
appellant  parish.  The  jurisdiction  to  adjudge  the  settlement  and  to 
oraer  maintenance  attaches  wherever  the  lunatic  is  confined  in  the 
asylum.     The   Queen  v.  Bhyddlan^  19  Law  J.  Rep.  (n.  s.)  M.  C.  110. 

[Erle,  J.  No  chargeability  need  exist  to  warrant  a  Justice  in  send- 
ing a  lunatic  to  an  asylum ;  therefore  the  prior  proceeding  need  not 
Bhow  chargeability.] 

Sect  58,  of  8  &  9  Vict  c.  126,  enables  Justices  to  adjudge  the 

1  November  13,  before  Lord  Campbell,  C.  J.,  Coleridge,  Wiortman,  and 
Erle,  JJ. 
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settlement,  in  order  to  do  which,  they  mast  find  that  the  panp^  is 
chai^eable,  and  it  is  a  necessary  inference  from  the  facts  stated  in  this 
order,  that  the  lunatic  is  chargeable  to  Minster.  There  is  no  objection 
that  she  was  not  in  fact  chargeable.  The  defect,  if  it  exists,  is  merely 
formal.  Next,  it  is  said  that  the  form  in  the  schedule  E,  No.  1,  to  8 
&  9  Vict,  c  126,  has  not  been  complied  with  in  the  surgeon's  certifi* 
cate.  But  the  form  is  not  imperative ;  jurisdiction  does  not  depend 
upon  its  being  literally  followed.  The  Justices  must  have  been  satis- 
fied that  the  person  removed  was  a  lunatic,  as  they  recite  in  their  first 
order ;  and  the  lunatic  being  confined  lawfully  in  the  asylum,  the 
Justices  had  jurisdiction  to  inquire  into  her  settlement  under  sect.  58 ; 
and  the  lunatic  having  been  sent  to  the  asylum,  and  her  settlement 
ascertained,  the  Justices  had  jurisdiction  to  order  payment  of  the  ex* 
penses  under  sect.  62. 

[Coleridge,  J.  The  appellants  say  that  this,  being  a  statutory 
power,  should  be  strictly  exercised.] 

Sect  48  only  requires  the  Justices  to  '^  call  to  their  assistance  a 
physician,  surgeon,  or  apothecary ; "  and  this  certificate  does  purport  to 
be  given  by  a  surgeon. 

[Erle,  J.  In  re  ShuUleworth^  9  Q.  B.  Rep.  657 ;  s.  c.  16  Law  J. 
Bep.  (n.  8.)  M.  C.  18,  the  Court  refused  to  discharge  a  lunatic  on 
habeas  corpus^  because  the  form  given  in  the  schedule  to  8  &  9  Vict; 
c.  100,  had  not  been  followed  lit^Uy.] 

The  present  case  stands  on  the  same  principle.  ITie  confinement 
is  not  illegal,  and  will,  therefore^  support  the  subsequent  proceedings. 

[CoLBRiDOE,  J.  Would  it  bc  enough  if  the  certificate  were  by  a 
surgeon,  but  did  not  state  that  he  was  so  ?] 

Yes ;  in  the  present  stage  of  the  proceedings.  —  Tlie  Queen  v. 
Wolverhamptan,  19  Law  J.  Rep.  (n.  s.^  M.  C.  25. 

[Lord  Campbell,  C.J.  At  what  time  should  the  objection  have 
been  taken  ?  The  present  appellants  knew  nothing  of  the  removal 
to  the  asylum  until  this  order  was  made.  Therefore  it  can  hardly 
rest  on  any  waiver  by  them.] 

If  that  be  so,  it  is  submitted  that  the  omission  is  immaterial,  and 
cannot  affect  the  validity  of  the  proceedings.  A  certificate  for  the 
removal  of  a  lunatic  to  an  asylum,  under  8  &  9  Vict.  c.  100,  is  not  a 
judicial  proceeding  which  can  be  removed  by  certioraru  T7ie  Qiieen 
v.  Hatfield  Peverel,  18  Law  J.  Rep.  (n.  s.)  M.  C.  225.  Therefore, 
neither  is  a  surgeon's  certificate  a  matter  at  all  affecting  the  jurisdic* 
tion  of  the  Justices.  The  keeper  of  the  asylum  may  be  guilty  of  a 
misdemeanor,  under  sect.  51,  for  receiving  the  lunatic  without  a  proper 
certificate,  but  the  jurisdiction  to  make  an  order  for  maintenance  is 
untouched  by  that  fact  Lastly,  it  is  objected,  that  no  notice  of 
chargeability  was  sent  with  the  copy  of  the  order  and  examinations 
to  the  appellants.  But  no  such  notice  is  required,  as  this  is  not  a  re 
moval,  in  which  case  only  the  sending  a  notice  of  chargeability  is 
made  a  condition  precedent  to  removing  the  pauper,  by  4  &  5  WilL 
4,  c.  76,  s.  79.  The  Queen  v.  The  Justices  of  Middlesex^  5  DowL  &  L. 
P.  C.  9 ;  s.  c.  16  Law  J.  Rep.  (n.  s.)  M.  C.  109,  shows  that  the  pro- 
visions of  the  Poor  Law  Acts  are  to  be  incorporated  into  lunatic 
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only  SO  far  as  they  are  applicable  to  such  proceedings. 
The  Queen  v.  The  Justices  of  the  West  Biding  of  Yorkshire^  15  Law 
J.  &ep.  (n.  8.)  M.  C.  52. 

Pashleffj  contra.  First,  the  omission  of  the  order  to  state  charge- 
ability  at  the  time  of  the  removal  to  the  asylum  is  fatal,  as  that  goes 
to  the  whole  foundation  of  the  Justices'  jurisdiction.  Secondly,  the 
order  cannot  be  supported  as  to  the  repayment  of  past  expenses  or  for 
future  maintenance,  because  there  never  was  any  proper  reception 
into  the  asylum  under  a  medical  certificate  given  in  the  form  pre- 
scribed by  the  schedule.  The  object  of  the  legislature  in  stat  8  &  9 
Vict  c  126,  was  to  protect  both  the  lunatic  himself,  and  also  the  pe- 
cnniary  interests  which  are  involved  in  his  maintenance;  therefore 
certain  forms  must  be  complied  with  before  he  can  be  legally  placed 
in  an  asylum  so  as  to  charge  a  parish  with  his  maintenance.  By  sect. 
57,  the  lunatic  is  to  be  deemed  chargeable  to  the  parish  from  which 
ke  is  sent  until  his  settlement  is  ascertained;  and  sect.  48,  under 
whieh  the  prior  order  in  this  case  was  made,  requires  him  to  be 
chai^able  to  the  parish  applying.  In  order,  therefore,  to  constitute 
such  a  chargeability,  the  lunatic  must  have  been  placed  in  the  asylum 
according  to  the  statute ;  otherwise  the  Justices  have  no  jurisdiction 
to  make  an  order  for  maintenance  under  sect.  62.  In  The  Queen  v. 
Bkyddlan  the  Court  merely  decided  that  a  Justice,  having  a  pauper 
before  him,  had  power  to  send  him  to  an  asylum  without  an  informa* 
tion  and  regular  sunmions  to  bring  him  up.  There  the  preliminary  pro* 
oeedings  would  have  been  simply  nugatory.  But  the  case  of  The  Kh/ig 
V.  Chreat  Salkeld,  6  M.  &  S.  408,  shows,  that  if  the  order  removing 
the  pauper  to  the  asylum  were  obtained  improperly  in  the  first  in- 
stance, it  cannot  operate  to  relieve  the  parish  from  the  burden  of 
maintaining  the  pauper. 

[LoBD  Campbell,  C.  J.  You  must  argue  that  the  mere  omission 
in  die  certificate  vitiates  the  whole  proceedings.] 

That  is  so :  the  appellants  have  no  means  of  knowing  whether  the 
party  certifying  was  duly  qualified  or  not,  except  firom  what  appears 
in  the  certificate  itself,  which  ought  to  state  the  facts  truly.  Accord- 
ing to  tiie  argument  of  the  respondents,  there  need  be  no  certificate 
at  all  if  the  lunatic  has  been  received  into  the  asylum,  and  is  de  facto 
there  when  the  Justices  adjudge  his  settlement  and  make  the  order 
for  costs.  But  that  is  directly  contrary  to  sect.  61,  which  prohibits 
any  pauper  being  received  without  such  a  certificate  as  is  given  in  the 
schedule.  The  fact  that  such  a  certificate  could  not  be  removed  by 
eerUorari  does  not  touch  the  question,  except  so  far  as  it  shows  that 
the  objection  can  only  be  raised  on  appeaL  In  re  ShuUleworth  there 
was  sufficient  to  justify  the  detention  of  the  lunatic  at  common  law. 
But  this  case  turns  solely  on  the  powers  given  by  the  8  &  9  Vict, 
c  126,  which  must,  according  to  the  general  rule,  be  strictiy  pursued. 

[Coleridge,  J.  Though  the  keeper  of  the  asylum  may  be  guilty 
of  a  misdemeanor  for  receiving  the  lunatic  without  a  certificate,  is 
not  the  faet  of  her  being  actually  confined  there  suifficient  to  found 
the  subsequent  proceedings  ?] 
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ITW  Kinoving  parish  cannot,  tinder  such  circumstances,  relieve 
i>f  the  liability  under  sect  67. 

[iVi.KRiDGE,  J.  That  section  applies  only  where  a  pauper  lunatic 
if^  Cxnitined  under  the  provisions  of  the  act] 

[Kklr,  J.  The  power  to  inquire  into  the  settlement  of  a  lunatic  ill 
an  asylum  under  sect  58,  and  to  order  costs  of  maintenance  under 
^^H^t  63,  applies  equally  whether  the  lunatics  are  chargeable  or  not] 

Sect  62  does  not  apply,  except  the  lunatic  has  been  legally  sent  to 
an  asylum.  The  Queen  v.  The  Justices  of  CamwcUlj  2  DowL  &  L.  P« 
C.  77S ;  s.  c.  14  Law  J.  Rep.  (x.  s.)  M.  C.  46. 

Lastly,  a  notice  of  chargcability  should  have  been  sent  to  Minsteri 
according  to  the  provisions  of  4  &  5  Will.  4,  c.  76,  s.  79. 

[Lord  Campbell,  C.  J.  Of  what  possible  benefit  could  such  a  no- 
tice be  when  the  pauper  is  in  an  asylum  ?] 

It  is  peremptorily  required  by  the  statute,  and  therefore  must  be 
sent 

[Erle,  J.  It  is  only  required  where  a  pauper  is  about  to  be  p&* 
moved.  Suppose  the  case  of  a  pauper  lunatic  not  chargeable  under 
sect  40 ;  how  could  such  notice  be  there  necessary  ?] 

It  is  only  to  be  sent  where  it  is  possible,  as  it  is  here.  But  leznem' 
inem  cogii  ad  impossibUia,  Sect  62  incorporated  all  the  provisions 
of  the  Poor  Law  Acts  as  to  appeals  against  orders  of  maintenance, 
and  this,  being  one  of  those  provisions,  must  be  observed-  The  Queen 
V.  The  Justices  of  Middlesex  has  decided  that  copies  of  examinations 
must  have  been  sent,  and  every  one  of  the  arguments  which  ftppUes  to 
sending  a  copy  of  the  examinations  applies  with  equal  force  to  a  notice 
of  chargeabuity.  The  object  of  the  legislature  has  been  to  secure 
uniformity  of  proceeding  in  orders  of  removal  and  orders  for  main* 
tenance  of  pauper  lunatics,  and  therefore  the  11  &  12  Vict  c.  31,  has 
been  held  to  apply  to  the  latter  cases.  The  Queen  v.  The  Juslieet 
of  Glamorganshire^  18  Law  J.  Rep.  (n.  s.)  M.  C.  118.  —  Our,  ado.  mtf. 

Judgment  was  now  delivered  by 

Lord  Campbell,  C.  J.  In  this  case  the  appellants  relied  on  two 
objections  in  respect  of  chargcability :  First,  that  notice  of  chargea* 
bility  had  not  been  sent,  as  is  required  where  a  pauper  is  to  be  re- 
moved. This  objection  fails  because  the  regulations  relating  to 
orders  of  removal  are  not  applied  to  orders  for  maintenance  of  luna* 
tics,  although  the  regulations  relating  to  appeals  against  the  former 
orders  are  applied  to  appeals  against  the  latter  orders.  Now,  the 
requirement  of  a  notice  of  chargcability  is  a  regulation  relating  to 
removals,  and  not  to  appeals  against  removals.  Also,  if  such  notice 
were  necessary,  the  statement  contained  in  the  examinations  that 
the  pauper  was  chargeable  when  sent  to  the  asylum,  and  had  been 
since  supported  therein  at  the  expense  of  the  parish,  would  be  suffi- 
cient The  second  objection  was,  that  there  was  no  adjudication  of 
chargcability ;  but,  as  it  is  adjudged  that  the  pauper  had  been,  from 
,the  time  of  being  sent  to  the  asylum  to  the  time  of  making  the  order, 
maintained  at  the  expense  of  the  parish,  this  objection  fails.  The 
third  objection  was,  that  the  medical  certificate  by  the  surgeon  did 
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Bot  follow  the  form  given  in  schedule  E  of  the  statute,  as  he  is  not 
stated  to  be  a  member  of  the  Royal  College  of  Surgeons,  and  his 
residenoe  is  not  added,  it  being  contended  that  the  confinement  was 
therefore  unlawful,  and,  consequently,  the  order  for  maintenance 
made  without  jurisdiction.  But  we  are  of  opinion,  that  the  confine- 
ment did  not  become  unlawful  by  reason  of  this  irregularity  in  the 
fcwm  of  the  medical  certificate.  The  examinations  show  that  all  the 
substantial  facts  necessary  for  sending  a  pauper  lunatic  to  an  asylum 
existed.  It  was  not  contended,  that  the  surgeon  was  not  in  fact 
qualified,  or  that  his  residence  was  not  known ;  and  as  he  appears 
1^  the  examinations  to  be  the  surgeon  of  the  union  to  which  the 
appellant  parish  belongs,  the  contrary  is  to  be  presumed.  The  keeper 
ol  the  asylum  ought  to  have  required  a  certificate  according  to  the 
form  in  schedule  E,  before  he  received  the  pauper  and  incurred 
TesponsibUity  by  omitting  to  do  so  under  the  51st  section;  but  after  he 
had  received  her  with  the  imperfect  document,  and  the  confinement 
had  begun,  we  think  it  was  his  duty  to  continue  that  confinement 
till  the  lunatic  should  be  discharged.  In  re  SJiuUleworth^  the  Court 
refused  to  discharge  a  lunatic  brought  tm  by  haJbeas  corpus  on 
account  of  defects  in  the  certificate  for  confinement  under  the  8  &  9 
Yict.  c  100,  and  held  the  confinement  lawful,  though  the  provisions 
requiring  the  form  of  the  certificate  are  the  same  in  both  statutes. 
In  2%e  Queen  v.  Hatfield  Peverel,  among  other  objections  to  an  order 
for  maintenance,  an  alleged  defect  in  a  certificate  for  confinement 
under  the  8  &  9  Vict.  c.  100,  was  relied  on,  bixt  the  objection  was 
not  sustained.  In  ITie  Queen  v.  The  Carnarvon  and  Anglesea  Union^ 
3  New  Sess.  Cas.  708,  an  appeal  against  an  order  for  maintenance, 
on  account  of  an  omission  of  some  of  the  preliminaries  for  an  order 
fot  sending  to  an  asylum  under  8  &  9  Vict  c.  126,  failed.  As  the 
pauper  lunatic  was  de  facto  confined,  and  as  that  confinement  was 
not  unlawful,  the  jurisdiction  for  adjudicating  on  the  settlement 
under  sect.  58,  and  for  making  an  order  for  maintenance  under  sect. 
62,  attached ;  the  sect  58  applying  to  all  cases  of  pauper  lunatics 
confined  or  ordered  to  be  confined  in  an  asylum,  and  sect.  62  ap- 
plying in  aU  cases  of  pauper  lunatics  sent  to  an  asylum  when  the 
settiement  shall  have  been  adjudged  under  sect  58.  As  all  the  ob« 
jections  fail,  the  order  of  Sessions  is  confirmed.  —  Order  of  Sessions 
confirmed. 


180     COURT  OF  QUEEN'S  BENCH,  1850-51, 

Reg^na  v.  Kenealcy. 


Rboina  on  the  Prosecution  of  The  Guardians  op  the  West 

London  Union  v.  Kenealey.* 

KoTcmber  23,  1850. 

hidictmeM^  Removal  of^  by  Certiorari —  Costs  —5  W.  Sf^  M,  c- 11,  s.  3 
—  Civil  Officers  concerned  to  prosecute —  Guardians  of  the  Poor. 

The  guardians  of  a  nnion  preferred  an  indictment  for  an  assault  against  the  pntatiTe  fiikther 
of  a  child,  which  waa  found  wandering  alone  within  the  union,  and  was  taken  by  the  re- 
Uevini^  officer  to  the  onion  workhouse ;  the  fiither  had  applied  to  the  i^uardians  to  give  up 
the  child  io  him,  and  offered  to  pay  the  expenses  incurred.  Defendant  removed  the  in- 
dictment by  certiorari^  and  was  convicted :  — 

J7(B/<f,  that  the  guardians  were  entitled  to  costs  under  sec  3  of  stat  5  &  6  Will.  &  M.  c  11, 
as  civil  officers  whom  it  concerned  to  prosecute. 

In  order  to  entitle  a  prosecutor  to  costs  under  &at  section,  it  is  sufficient  to  show  that  he 
prosecuted  in  porsnanoe  of  some  moral  obligation,  and  was  not  a  mere  volunteer. 

This  was  an  indictment  for  an  assault  preferred  and  found  at  the 
Central  Criminal  Court  The  defendant  had  removed  the  indict- 
ment into  this  Court  by  certiorarij  and  was  on  the  trial  found  guilty. 
A  side-bar  rule  was  thereupon  obtained,  on  the  part  of  the  prosecu- 
tors, for  their  costs  under  5  W.  &  M.  c.  11,  s.  3,  and  a  rule  nisi  was 
subsequently  obtained  to  discharge  this  side-bar  rule,  upon  the 
grounds  that  the  prosecutors  were  not  entitled  to  their  costs  under 
that  section. 

It  appeared  from  the  affidavits  on  which  this  rule  was  moved  for, 
that  the  indictment  was  preferred  under  the  following  circumstances : 
A  child  was  found  by  a  policeman  in  one  of  the  streets  of  the  city 
of  London,  in  a  state  indicating  that  it  had  been  much  beaten  and 
ill  treated,  and  with  the  appearance  of  a  cord  having  been  tied  tightly 
round  its  neck.  It  was  taken  before  one  of  the  aldermen  sitting  at 
Guildhall,  who  directed  it  to  be  carried  to  the  workhouse  of  the 
West  London  Union,  where  it  was  accordingly  received  and  medical 
assistance  and  care  was  provided  for  it  The  guardians  of  the  union, 
upon  information  that  the  injuries  had  been  occasioned  by  the  de- 
fendant, the  father  of  the  child,  made  a  charge  against  him  at  the 
Guildhall,  in  consequence  of  which  he  was  committed  to  take  his 
trial,  and  the  indictment  was  preferred  by  the  guardians  of  the  union. 
At  the  trial  there  was  no  evidence  to  connect  the  defendant  with  the 
marks  on  the  child's  neck,  and  it  appeared  that  he  had  generaUy 
treated  the  child  with  kindness,  although  he  had,  for  the  purpose  oi* 
correction,  chastised  it  excessively. 

Crowder  (with  him  was  Huddleston)  showed  cause.  First,  the 
guardians  of  the  union  were,  ex  officio^  bound  to  prosecute ;  they  pros- 
ecuted the  defendant  for  an  act  done  ''that  concerned  tiiem,  as 
officers,  to  prosecute,"  within  sect  3  of  stat  6  &  6  WiU.  &  M.  c  11. 
In  Rex  V.  Kettleworth^  5  T.  R.  32,  which  was  an  indictment  by  a 
justice  of  the  peace  for  the  non-repair  of  a  road  which  the  defen<kunt 
* —  I  ,  -   — , 
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wa8  bound  to  repair  raiione  tenurce^  Lord  Kenyon  said  <'  This  is  a 
remedial  law ;  not,  indeed,  to  be  extended  beyond,  but  as  little  to  be 
restrained  within,  the  fair  import  of  it."  [Coleridge^  J.  —  In  Rex  v. 
Sharpness,  2  T.  R.  47,  BuUer,  J.,  said,  (p.  48,)  «  The  Court  has  always 
construed  this  act  of  Parliament  as  strictly  as  possible.'^]  Buller,  J., 
was  part  of  the  Court,  when  Rex  v.  Kettletoort/i  was  decided.  The 
guardians  were  as  much  concerned  as  the  Metropolitan  Commis- 
sioners of  Police,  in  Reg.  v.  The  Earl  of  Waldegravey  6  Jur.  402,  2 
Q.  B.  341 ;  1  6.  &  D.  615,  which  overrules  Rex  v.  Edwards,  5  B.  & 
Ad.  407.  In  Reg.  v.  Buclianan,  13  Jur.  423,  a  society  of  attorneys 
in  the  county  of  Kent,  who  had  prosecuted  a  defendant  for  practising 
as  attorney  at  the  Quarter  Sessions  ^dthout  being  qualmed,  were 
held  entitled  to  costs.  [  Coleridge,  J.  —  In  the  argument  in  that  case, 
it  was  put  upon  the  ground  that  the  prosecutors  were  partie,s  grieved, 
not  on  the  ground  that  the  association  of  attorneys  had  any  particu- 
lar duty  respecting  the  matter ;  and  it  is  fit  to  say  that  there  was  a 
diflference  of  opinion  on  the  bench  in  that  case.]  The  guardians 
were  bound  to  relieve  the  child  as  casusd  poor,  being  put  in  the  place 
of  the  church-wardens  and  overseers.  [They  referred  to  sects.  26  and 
38  of  Stat  4  &  5  WilL  4,  c.  76,  amended  by  stat.  11  &  12  Vict  c. 
110,  8.  8.  [Coleridge,  J. — Would  the  expenses  of  the  prosecution 
be  allowed  by  the  auditor  in  the  accounts  of  the  guardians,  if  this 
rale  was  made  absolute  7  The  prosecution  was  in  pasnam  towards 
the  defendant,  not  in  relief  of  the  child.  Lord  Campbell^  C.  J.  —  That 
would  depend  upon  whether  the  auditor  was  bound  to  allow  aU  ex- 
penses incurred  by  the  guardians,  those  incurred  in  the  discharge  of 
duties  of  imperfect  obligation,  as  well  as  those  incurred  in  the  dis- 
dbaigQ  of  absolute  duties.]  Secondly,  a  moral  duty  was  cast  upon 
the  guardians  to  prosecute ;  they  were  bound  to  take  care  of  the 
child,  and  stood  towards  him  in  loco  parentis.  [  Coleridge,  J.  —  The 
act  for  which  they  prosecute  must  concern  them  as  a  public  body.] 

W/uUeley  and  Mwrphy^  Serj.,  contra.  The  guardians  were  volun- 
teers in  the  prosecution ;  they  were  not  bound  over  to  prosecute.  If 
they  are  entitled  to  costs  on  the  second  ground  relied  upon,  the  con- 
stable or  justice  of  the  peace,  or  any  other  person,  would  be  entitled. 
In  Reg.  V.  The  Earl  of  Waldegrave,  6  Jur.  102,  2  Q.  B.  3'41 ;  1  G. 
&  D.  615,  it  concerned  the  Metropolitan  Commissioners  of  Police 
to  protect  their  officer,  who  had  been  assaulted;  and  the  commis- 
sioners are  justices  of  the  peace,  and  have  the  regulation  of  the 
police  force.  \Erle,  J.  —  Suppose  a  man  is  detected  in  breaking  into 
the  union  workhouse,  and  all  the  property  of  the  union  is  recovered ; 
there  would  be  no  legal  obligation  upon  them  to  prosecute.]  The 
child  was  not  an  inmate  of  the  union  workhouse  when  the  assault 
was  committed,  nor  was  he  chargeable  by  law  to  the  union  after- 
wards, because  the  defendant  applied  to  have  him  delivered  back, 
and  ofiered  to  pay  all  the  expenses.  \Lord  Campbell,  C.  J.  —  The 
goaidians  must  either  have  maintained  the  child  or  delivered  him 
back  to  his  fatlier:  would  it  have  been  proper,  under  the  circum- 
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stances,  to  have  put  the  child  into  his  hands  ?]  Suppose  the  child 
had  been  carried  to  a  hospital,  and  the  governors  of  the  hospital  bad 
prosecuted ;  would  they  have  been  entitled  to  costs  ?  [Lard  Campbellj 
C.  J.  —  They  would  not  stand  in  loco  parentis.]  The  59th  section 
of  stat  7  &  8  Vict  c  101,  directs  what  prosecutions  the  guardians 
are  bound  to  institute,  and  does  not  mention  this.  The  act  for 
which  the  prosecution  is  instituted  must  concern  the  prosecutor  "^  as 
an  officer;"  th^t  is,  he  must  prosecute  ex  officio,  [They  referred  to 
Rez  V.  Sharpness,  2  T.  R*  47 ;  Rex  v.  Edwards^  5  B.  &  Ad.  407, 
note;  Rex  v.  Dewhurst,  Id.  405;  Rex  v.  Taunton  St.  Mary^  3  Mau. 
&  S.  465 ;  and  Rex  v.  Cook,  1  Man.  &  R.  526.] 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  the  rule  ought  to  be 
discharged.  The  question  turns  upon  the  construction  to  be  put  on 
the  3d  section  of  stat  5  &  6  Will.  &  M  c  11,  and  I  will  not  say  that 
it  is  to  receive  either  a  strict  or  a  liberal  construction.  I  will  adopt 
the  canon  of  construction  suggested  by  my  brother  Murphy,  and  look 
to  the  words,  and  gather  from  them  the  meaning  of  the  Legislature, 
to  the  best  of  my  ability,  according  to  their  fair  and  ordinary  sense. 
The  words  are,  "  The  Court  shall  give  reasonable  costs  to  the  prose- 
cutor, if  he  be  the  party  grieved,  or  any  other  civil  officer  who  shall 
prosecute  upon  the  account  of  any  fact  committed  or  done  that  con- 
cerned him  or  them,  as  officer  or  officers,  to  prosecute."  Now,  the 
prosecutors  in  this  case  were  the  guardians  of  the  union ;  and  the 
question  is,  whether  it  concenied  them,  as  such  officers,  to  institute 
the  prosecution.  If  it  does  not  concern  them,  unless  the  law  casts 
upon  them  the  duty  of  prosecuting,  either  by  virtue  of  their  office  or 
by  statute,  this  case  does  not  come  within  the  enactment,  because 
tncy  would  not  be  indictable  if  they  had  omitted  to  prosecute.  But 
that  is  not,  in  my  opinion,  the  just  construction  of  the  act  Does  it 
not  concern  the  guardians  as  such  to  prosecute,  if  to  prosecute  is  a 
duty  of  imperfect  obligation  ?  In  Re^^.  v.  The  Earl  of  Waldegrave, 
6  Jur.  102,  2  Q.  B.  341 ;  1  G.  &  D.  615,  there  was  no  duty  of  abso- 
lute obligation  to  prosecute,  and  no  indictment  would  have  laiii 
against  the  Commissioners,  if  they  had  neglected  to  prosecute ;  but 
the  Court  held,  and  I  think  properly  held,  that  it  concerned  them  to 

Erosecute.  Indeed,  it  is  admitted  that  the  enactment  cannot  be  con- 
ned to  cases  in  which  there  is  a  legal  obligation  to  prosecute,  because 
the  case  would  come  within  the  section  if  the  flagellation  had  been 
infficted  while  the  child  was  in  the  workhouse.  Then  we  are  to  con- 
sider whether,  under  the  circumstances,  it  was  the  moral  duty  of  the 
guardians  to  prosecute.  What  was  their  situation  at  the  time  when 
thev  instituted  the  prosecution  ?  They  were  in  loco  parentis  to  the 
child  found  cast  away  upon  the  world  within  then:  union,  and  it  was 
their  duty  to  do  all  that  was  necessary  to  call  to  account  the  person 
who  had  been  guilty  of  the  cruelty  wnich  appeared  to  )iSLve  been  ex- 
ercised towards  him ;  and  when  the  peroon  was  ascertained,  it  was 
their,  duty  to  prosecute.  No  pecuniary  advantage  was  to  flow  to 
them  from  the  prosecution  ;  but  it  was  for  the  good  of  the  public  that 
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such  an  offence  should  be  investigated,  and  the  offender  punished  I 
will  further  say,  that  sect  3  of  stat  5  &  6  Will.  &  M.  c.  11,  is,  in  my 
opinion,  a  very  salutary  enactment,  and  ought  not  to  be  frittered  away. 
If  a  party  charged  with  an  offence  insists  upon  the  indictment  being 
brought  mto  this  Court,  and  is  convicted,  we  must  take  care  that  he 
pays  the  expense  to  which  the  prosecutors  are  thereby  put. 

Coleridge,  J.  The  question  is,  whether  the  prosecution  was  insti- 
tuted on  account  of  a  fact  done,  which  it  concerned  the  guardians, 
as  officers,  to  prosecute.  It  was  argued  for  the  defendant  as  if  the 
words  were  synonymous  with  the  term  "  prosecution  ex  officio  ;  "  and 
if  that  could  be  made  out,  the  correlative  to  it  would  be  established, 
that  the  guardians  would  be  liable  to  an  indictment,  or  at  least  to 
moral  censure,  if  they  omitted  to  prosecute.  I  agree  that  the  statute 
is  not  to  be  restrained ;  but,  on  the  other  hand,  it  is  not  to  be  con- 
strued liberally,  if  by  that  it  is  meant  that  an  interpretation  should  be 
given  to  the  words  beyond  that  which  they  will  fairly  bear.  We  ought 
to  give  them  their  full  meaning,  considering  the  state  of  the  law  at  the 
time  of  the  passing  of  the  statute,  and  even  now,  as  to  the  costs  of 
prosecutions ;  and  that  this  is  a  wholesome  statute.  Now,  the  words 
"  any  fact  that  concerned  them,  as  officers,  to  prosecute,"  are  of  a  gen- 
eral nature,  and  include  any  thing  in  which  their  office  gives  them  an 
interest,  or  which  has  relation  to  it  Then,  were  not  the  guardians 
placed  in  a  different  situation  from  that  of  any  benevolent  person  in 
the  street  who  happened  to  meet  with  the  child?  The  circumstance 
of  their  being  guardians  in  charge  of  the  union,  and  bound  to  take 
care  of  the  poor  within  it,  varied  their  situation ;  and  the  duty  to 
prosecute  would  arise  out  of  their  bearing  that  relation  to  the  child 
brought  into  their  custody.  The  strongest  case  cited  for  the  defend- 
ant {Rex  V.  Sharpness^  2  T.  R.  47)  admits  of  a  satisfactory  explana- 
tion ;  it  was  the  case  of  a  justice  of  the  peace,  who  took  upon  him- 
self to  prosecute  a  jailer  who,  in  his  opinion,  had  neglected  his  duty ; 
and  it  was  held,  that  the  offence  did  not  concern  him,  as  a  justice  of 
the  peace,  to  prosecute,  for  it  is  not  the  duty  of  a  justice  of  the  peace 
to  institute  a  prosecution,  unless  a  statute  directs  him  to  do  so ;  his 
duty  lies  rather  the  other  way,  for  he  is  either  a  judge,  or  he  is  to 
stand  between  the  party  charged  and  the  Crown.  Reg*  v.  The  Earl 
of  Waldegrave,  6  Jur.  102,  2  Q.  B.  341 ;  1  G.  &  D.  615,  is  directly  in 
point.  In  that  case  there  was  no  legal  duty  to  prosecute,  and  the 
prosecution  would  not  directly  benefit  the  police  constables,  but  the 
probable  effect  of  it  was  to  protect  them  in  the  discharge  of  their 
duties  in  future. 

Erle,  J.  We  are  called  upon  to  decide  whether  this  prosecution, 
carried  on  by  civil  officers,  falls  within  the  words  of  sect  3  of  stat 
5  &  6  Will.  &  M.  c  11.  In  construing  the  statute,  we  ought  to  look 
at  the  words  of  the  enactment,  and  the  mischief  intended  to  be 
guarded  against  The  statute  recites,  that  divers  evil-disposed  per^ 
sons,  fearing  to  be  deservedly  punished  where  they  and  their  offences 
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are  well  known,  have  obtained  writs  of  certiorari  to  remove  indict- 
ments, and  the  prosecutors,  attending  with  their  counsel  and  wit- 
nesses, have  been  put  to  great  delay  and  expense ;  and,  for  the  pur- 
pose of  remedying  these  evils  inflicted  by  defendants,  enacts,  that  the 
defendant  who  removes  an  intiictment  by  certiorari,  shall  enter  into  a 
recognizance  to  pay  the  costs,  if  he  is  convicted.  I  think  that  we 
ought  to  give  full  effect  to  the  words  of  the  statute,  so  as  to  carry  out 
its  provision  ;  and  I  am  of  opinion  that  it  extends  to  the  case  before 
us.  It  is  clear  that  it  goes  beyond  the  cases  in  which  an  officer  is 
bound  ex  officio  to  prosecute,  and  would  be  liable  to  punishment  if 
he  did  not  prosecute ;  and  if  that  be  so,  it  must  extend  to  the  case  in 
which  a  public  officer,  instituting  a  prosecution,  acts  with  a  bona  fide 
belief  that  he  is  fulfilling  a  duty  of  imperfect  obligation.  The  father 
of  a  child  who  had  been  so  maltreated  by  another  person  would  have 
been  a  party  grieved  within  the  statute ;  and  in  the  case  of  a  lost 
child,  without  any  parents,  the  guardians  of  the  Union  on  whom  the 
child  is  thrown  for  support,  are  concerned,  as  civil  officers,  to  prose- 
cute. There  is  no  way  of  exactly  defining  the  duty  of  imperfect  ob- 
ligation, which  would  bring  the  case  within  the  statute ;  but  I  should  be 
inclined  to  give  the  costs,  unless  I  was  able  to  say  negatively  that 
the  prosecutor  had  no  concern  with  the  matter,  and  was  a  mere  vol- 
unteer. I  am  therefore  of  opinion  that  the  defendant  in  this  case  is 
liable  to  those  costs  which  he  has  occasioned  to  the  prosecutors,  by 
resorting  to  the  certiorari.  —  Rule  discharged^  vnthoui  costs. 


Taylor  v.  Backhouse.^ 

Qaeen^s  Bench  Bail  Court,  January  SO  and  21,  1851. 

An  umpire  may  be  appointed  by  lot,  if  the  parties  to  the  reference  assent  to  sudi  a  mode 
of  election. 

A  RULE  nisi  to  set  aside  an  award  had  been  obtained,  on  the  ground 
of  the  improper  appointment  of  an  umpire.  The  matter  had  been  re- 
ferred to  two  arbitrators,  with  power  to  appoint  an  umpire  if  they 
disagreed.  Each  had  proposed  an  umpire,  who  was  objected  to  by 
the  other,  and  they  then  agreed  that  the  names  of  their  nominees 
should  be  written  on  separate  pieces  of  paper,  placed  in  a  hat,  and  the 
person  whose  name  >^^s  first  drawn  should  be  the  umpire.  This  was 
accordingly  done,  one  of  the  parties  to  the  reference  (Taylor)  being 
present  in  person,  and  the  other  party  (Backhouse)  being  represented 
by  two  agents,  who  attended  for  the  purpose  of  giving  evidence  and 
watching  the  case  on  behalf  of  their  principal.  The  umpire  thus 
chosen  made  his  award,  which  it  was  now  sought  to  set  aside. 


1  15  Jar.  86w 
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X,  C.  Heath  showed  cause.  If  there  was  any  inregalarity  in  the 
appointment  of  the  umpire  by  lot,  it  had  been  waived  by  the  parties 
consenting  to  such  appointment.  The  case  of  Tumio  v.  Birdy  5  B.  & 
Ad.  488,  would  be  relied  upon  by  the  other  side,  who  admitted,  that 
if  Backhouse  himself  had  been  present,  he  would  have  waived  the 
irregularity ;  but  that,  as  he  was  absent,  he  had  not  done  so.  There 
was,  however,  authority  for  holding  the  consent  of  an  attorney  or 
agent  to  be  equivalent  to  the  consent  of  the  client  or  principal.  Re 
Jamieson^  4  Ad.  &  El.  945^  In  this  case  the  principal  was  present  by 
his  agents.  Re  Hodgson^  7  Dowl.  569,  was  a  case  in  which  the  clerks 
of  the  attorney  assented  to  the  appointment  of  the  umpire  by  lot ;  but 
that  was  decided  on  the  ground,  that  delegatus  non  potest  delegare, 
and  was  therefore  distinguishable  from  the  present  case.  Evea  if 
there  were  any  force  in  the  objection.  Backhouse  could  not  raise 
it,  inasmuch  as  he  did  not  show  when  he  first  became  aware  of  it 
In  Bignall  v.  Gaiej  5  Jur.  701,  2  Man.  &  G.  830,  an  objection  to 
the  award,  on  the  ground  of  irregular  and  improper  conduct  on  the 
part  of  the  arbitrators,  was  held  to  be  waived,  as  the  party  had  pro- 
ceeded in  the  reference  after  he  had  knowledge  of  the  defects. 
When  a  party  to  a  reference  comes  to  set  aside  an  award,  he  must  be 
very  particular  in  his  affidavit,  and  ought  to  show  when  he  first  be* 
came  aware  of  any  irregularity,  and  that  it  was  after  the  award 
was  made. 

Ogle,  in  support  of  the  rule.  The  parties  who  were  present  whilst 
the  arbitrators  were  deliberating  upon  the  appointment  of  an  umpire 
were  merely  sub-agents  of  the  defendant,  ana  never  informed  his  attor- 
ney of  the  circumstances.  The  ontis  of  proving  that  Backhouse  was 
aware  of  the  irregularity  lay  on  the^  other  side.  This  case  was  pre- 
cisely within  the  terms  of  £bs  parte  Cassell,  9  B.  &  Cr.  624.  [-Brte,  J. 
—  Backhouse,  instead  of  attending  himself,  was  present  by  his  agents, 
and  they  knew  of  the  irregularity,  and  acted  until  the  termination  of 
the  proceedings.]  If  I  appoint  an  agent  to  do  a  thing  legally  and  ac- 
cording to  law,  and  he  deviates  from  that  authority,  1  am  not  bound 
by  his  act  Backhouse  had  also  an  attorney,  and  it  did  not  appear 
that  he  assented  to  the  irregularity.  The  parties  present  were  not 
agents  for  the  purpose  of  waiving  an  irregularity  in  the  mode  of  con- 
ducting  the  reference. 

January  21, 1851.  Erle,  J.,  now  delivered  judgment  The  general 
principle,  as  laid  down  in  Russell  on  Awards,  p.  220,  is,  that  the  ap- 
pointment of  an  umpire  must  not  be  dependent  on  chance,  but  must 
be  a  matter  of  choice.  This  case,  however,  falls  within  the  exception 
mentioned  at  p.  221  of  the  same  work,  viz.,  "  that  the  appointment  by 
lot  of  an  umpire  will  be  maintained  if  the  parties,  either  previously  or 
subsequently,  give  a  clear  assent  to  such  a  mode  of  election."  Now, 
this  election  of  the  umpire  took  place  in  the  presence  of  one  of  the 
parties,  and  the  agents  appointed  by  the  other  to  represent  him  in  the 
course  of  the  reference,  and  they  had  full  authority  either  to  waive 

16  •  X 
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anch  objection,  or  stand  upon  it  at  the  time.  They  thought  proper 
to  waive  it;  and  therefore  this  role  must  be  diacbargJedy  with  costs.— 
Hule  discharged^  wUk  costs^ 


Man  v.   BuCKERFtELD.* 
Queen^  Bench  BaU  Cooit,  January  20, 1851. 

A  bailiff  of  a  county  Coort,  who  is  saed  for  taking  goods  under  an  execution  of  that 
Court,  is  within  the  exception  of  the  1 28th  section  of  the  9  &  10  Vict  c.  95 ;  and  the 
plaintiff  in  such  action,  unless  he  recover  more  than  20/^  or  the  judge  certify,  is  depriTcd 
of  costs  by  sect.  139 :  and  in  such  case,  even  though  the  action  were  commenced  Wore 
the  13  &  U  Vict  c  61,  if  the  master  reluse  to  tax  the  plaintiff  his  costs,  the  Court  will 
not  interfere. 

SemhU^  howerer,  the  strictly  proper  course  for  the  defendant  to  adopt,  in  actions  commenced 
before  the  passing  of  the  13  &  14  Vict  c.  61,  is  to  apply  for  leave  to  enter  a  suggestion  to 
deprive  the  plaintiff  of  costs. 

This  was  an  action  of  trespass  for  breaking  and  entering  the  plain- 
tiff's dwelling-house,  and  seizing  his  goods  and  chattels.  The  defend- 
ant pleaded,  first,  not  guilty ;  and,  secondly,  that  before  the  said  time 
when,  &c.,  and  after  the  passing  of  the  9  &  10  Vict  c  95,  viz.,  on  the 
13th  JDecember,  1849,  a  plaint  was  levied  in  the  county  court,  and  judg- 
ment recovered;  that  thereupon  a  writ  of  JLfa.  was  issued,  and  di- 
rected to  the  high  bailiff  of  the  said  court,  (the  now  defendant,)  and 
that  he,  by  virtue  of  the  said  writ,  broke  and  entered  the  said  dwelling- 
house  ;  and  the  replication  to  this  second  plea  admitted  the  proceed- 
ings in  the  county  court,  but  allcj^ed  that  the  defendant,  of  his  own 
wrong,  and  without  the  residue  of  the  cause  mentioned  in  the  plea, 
committed  the  trespasses.  At  the  trial,  befcnre  Pollock,  C.  B.,  at  the 
last  Assizes  for  Surrey,  a  verdict  was  given  for  the  plaintiff,  with  \0L 
dama£;es ;  and  the  learned  judge  did  not  certify  for  costs.  The  Mas- 
ter remsed  to  tax  the  costs,  on  the  ground  that  the  defendant  was  an 
officer  of  the  county  court,  and  within  the  139th  sect  of  the  9  &  10 

1  In  Ne(£lt  v.  Ltdgtr^  IG  East,  51,  Lord  Bank  &  Ad.  248,  the  Coart  disregarded 

Ellenborough  held  an  appointment  good,  the  exception  in  this  rule,  and  held  an 

where  two  arbitrators,  beinff  unable   to  appointment  made  by  chance  invalid,  al- 

agree  upon  a  third,  which  Qiey  were  to  though  made  by  the  consent  of  the  parties, 

appoint,  hod  each  nominated  one  person,  But  the  Court  afterwards  affirmed  the  rule 

and  then  choose  by  lot  one  of  the  two  so  and  Uh/t  ezoenfion,  and  both  now  seem  to  be 

nominated.    But  in  JSr  parte  Cbnell,  cited  equally  well    established.      Tunno   and 

in  the  case  above,  the  Court  overruled  that  Birdj  m  re,  5  Bam.  &  Ad.  488.    Jamit  v. 

ease,  and  laid  down  the  rule,  ^  that  the  JJtwood,  7  Scott,  841.    But  an  acqnies- 

appointment  of  the  third  person  must  be  cence  in  such  appointment  will  not  bind  a 

the  act  of  the  will  and  judc^ment  of  the  partv,  unless  roaae  with  a  full  knowledge 

two ;  must  be  a  matter  of  choice,  not  of  of  all  the  facts.     IPidU  v.  Cook,  9  BanL 

chance,  unless  the  parties  consent  to  or  &  Aid.  218.    Jbmieson  and  Binns,  m  re, 

acquiesce  in  some  other  mode."    Subse-  4  Ad.  &  EUlis,  945.    Cheenwood  and  Jbi»* 

quently,  in  the  case  of  Ibrd  v.  Jones,  3  oAon,  tn  re,  9  Ad.  &  Ellis,  699. 

s  15  Jur.  57. 
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Yiot  c.  95.^  A  rule  had  been  obtained  by  Pearson,  calling  upon  the 
d^endant  to  show  cause  why  the  Master  should  not  proceed  with  the 
taxation  of  costs,  and  allow  them  to  the  plaintiff  in  the  action. 

M.  Qiambers  now  showed  cause.  The  application  was  made  for 
the  purpose  of  obtaining  a  judicial  interpretation  of  certain  clauses 
in  the  County  Court  Act  There  was  nothing  in  the  affidavits  to 
enable  the  Court  to  say  it  had  any  power  to  correct  the  course 
adopted  by  the  Master  in  refusing  to  tax  the  costs.  The  objection 
urged  to  the  taxation  of  the  cos^  was,  that  the  learned  judge  who 
tried  the  cause  had  not  certified  for  costs  on  the  back  of  the  record. 
It  was  admitted  that  the  defendant  was  acting,  at  the  time  he  exe- 
cuted the  writ,  as  high  bailiff  of  the  county  court :  he  was,  therefore, 
within  the  expressions  of  the  139th  section,  acting  "  under  color  or 
pretence  of  the  process  of  the  Court"  The  other  side  relied  on  the 
128th  and  129th  sections.  But,  looking  even  at  the  128th  section, 
the  action  was  brought  within  the  exception,  as  being  "  in  respect  of 
t,  claim  to  goods  and  chattels  taken  in  execution  oi  the  process  of 
the  Court"  The  question  was,  whether  the  clauses  were  or  were  not 
consistent  If  they  were  inconsistent,  then,  on  the  principle  that  a 
subsequent  act  of  Parliament  always  overrides  a  prior  one,  the  latter 
clause  in  this  case  must  prevail.  It  was  not  necessary  to  move  to 
enter  a  suggestion  on  the  record  to  deprive  the  plaintin  of  costs,  be- 
cause the  Master  had  no  power  to  proceed  with  the  taxation. 

Pearson^  in  support  of  the  rule.     The  exception  in  the  128th  sec- 

^ ^ ,  .,      ■ 

1  The  following  are  the  tections  in  the  9  &  10  Vict  c  95,  referred  to  in  this 
case:  — 

Sect  118,  which  is  safficiftntly  set  oat  in  the  arrament 

Sect.  128.  **  All  actions  and  proceedings  which  oefore  the  passing  of  this  act  mi^ht 
have  been  brought  in  any  of  her  Majesty's  superior  Courts  or  record,  where  the  plain- 
tiff dwells  more  than  twenty  miles  from  the  defendant,  or  where  the  cause  of  action 
did  not  arise  wholly  or  in  some  material  point  within  the  jurisdiction  of  the  Court 
within  which  the  defendant  dwells  or  carries  on  his  business  at  the  time  of  the  action 
bronght,  or  tuftere  any  qficer  of  tht  county  Cowi  ghaff  he  a  parly^  (except  in  respect  of  any 
dam  to  any  goods  and  thatteU  taken  in  execution  qf^  the  process  of  the  Court,  or  (he  pnh- 
ceais  or  value  thereof)  may  be  brought  and  determined  in  any  such  superior  Court,  at 
the  election  of  the  party  suing  or  proceeding,  as  if  this  act  had  not  been  passed.** 

Sect.  129.  **If  any  action  shall  he  commenced  after  the  passing  of  this  act,  in  any 
of  her  Majesty's  superior  Courts  of  record,  for  any  cause  Mer  than  those  lastly  herein^ 
heforc  speeifiedy  for  which  a  plaint  might  have  been  entered  in  any  Court  holden  under 
this  act,  and  a  verdict  shall  be  found  for  the  plaintiff  for  a  sum  less  than  20/.  if  the 
■aid  action  is  founded  on  contract,  or  less  than  51,  if  it  be  founded  on  tort,  the  said 
plaintiff  shall  have  iudgment  to  recover  such  sum  onlv,  and  no  costs ;  and  if  a  verdict 
■haJl  not  be  found  for  the  plaintiflj  the  defendant  shall  be  entitled  to  his  costs  as  be- 
tween attorney  and  client,  unless,  in  either  case,  the  judge  who  shall  try  the  cause 
>  shall  certify  on  the  back  of  the  record  that  the  action  was  fit  to  be  brought  in  such 
•nperior  court" 

Sect  139.  ^  If  any  person  shall  bring  any  suit  in  any  of  her  Majesty's  superior 
Courts  of  record  in  respect  of  any  grievance  committed  by  any  clerk,  bailiff,  or  offi- 
cer of  any  Court  holden  under  this  act,  under  color  or  pretence  of  the  process  of  the 
mdd  Court,  and  the  jury,  upon  the  trial  of  the  action,  shall  not  find  greater  damages 
^  the  plaintiff  than  the  sum  of  20L,  no  costs  shall  be  awarded  to  the  plaintiff  in  such 
action,  unless  the  judge  shall  certify  in  Court,  upon  the  back  of  the  record,  that  the 
action  was  fit  to  be  brought  in  such  superior  Conrt" 
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tion  was  applicable  to  the  llStJi  section,  which  says,  *'  If  any  claim 
is  made  to  or  in  respect  of  any  goods  or  chattels  taken  in  execution 
under  the  process  of  any  court  holden  under  this  act,  or  in  respect  of 
the  proceeds  or  value  thereof,  by  any  landlord  for  rent,  or  any  person 
not  being  the  party  against  whom  the  process  issued,"  then  the 
County  Court  shall  have  the  power  of  determining  the  question  by 
interpleader.  If  the  question  rested  only  on  the  lS9th  section,  then 
the  plaintiff  would  not  be  entitled  to  costs ;  but  there  is  the  128th, 
which  appears  to  be  altogether  inconsistent  with  the  139th.  The 
Legislature  had  felt  that  a  person  was  not  likely  to  get  justice  in  the 
County  Court,  where  the  other  party  was  an  officer  of  the  Court, 
but  that  the  judge  would  lean  to  the  act  of  his  own  officer,  and 
therefore  the  128th  section  was  enacted.  The  129th  section  was  not 
applicable  to  this  case.  In  Meeten  v.  Nicholls,  12  Jur.  420,  it  was 
held,  that  the  defendant,  in  order  to  obtain  a  suggestion  to  deprive  a 
plaintiff  of  costs,  must  negative  the  fact  of  the  party  being  an  officer 
of  the  court  It  was  not  shown  that  the  defendant  was  the  high 
bailiff  of  the  court  [Erie,  X —  I  thought  it  was  alleged  on  the  rec- 
ord that  he  was ;  the  replication  admits  that  the  ft.  fa.  was  delivered 
to  the  defendant  as  high  bailiff  of  the  County  Court]  If  he  was,  it 
would  be  a  very  easy  thing  for  them  to  produce  an  affidavit  stating 
that  fact  The  jury  have  negatived  that  the  act  of  the  defendant 
was  committed  "  under  color  or  pretence  of  the  process  of  the  Court," 
by  finding  the  second  plea  against  him.  He  lastly  contended,  that 
the  fact  of  whether  the  defenSant  was  high  bailiff  of  the  County 
Court  ought  to  be  tried  by  a  jury,  and  the  only  proper  mode  would 
have  been  by  moving  to  enter  a  suggestion  on  the  record.  Bower  v. 
Cooke,  4  Dowl.  &  L.  816.  [Erie,  J.  —  Have  not  the  proceedings  with 
regard  to  entering  suggestions  under  the  9  &  10  Vict  been  altered  ?  ]^ 
The  Extension  Act,  13  &  14  Vict  c.  61,  applies  only  to  actions  which 
are  brought  since  the  passing  of  the  statute.  This  action  was  com- 
menced before  that  period. 

Erle,  J.  With  respect  to  the  entry  of  a  suggestion,  that  may  be 
a  matter  for  future  consideration.  The  point  before  me  is,  whether 
the  Master  was  mistaken  in  his  construction  of  the  139th  section  of 
the  9  &  10  Vict  c  95.  The  defendant  was  high  bailiff  of  the  County 
Court ;  a  writ  of  fi.  fa,  was  delivered  to  him ;  he  entered  into  the 
house  and  took  the  goods  and  chattels  of  the  plaintiff.  The  truth 
of  these  facts  being  assumed,  the  plaintiff  says,  that  though  the  de- 
fendant is  within  the  terms  of  the  139th  section  of  the  statute,  yet 
he,  the  plaintiff,  comes  within  the  protection  of  the  128th  and  129th 
sections.  The  fact  of  the  jury  having  found  that  the  writ  did  not. 
protect  him,  docs  not  take  him  out  of  the  purview  of  the  139th  sec- ' 
tion,  which  was  enacted  for  the  protection  of  officers  intending  to 
execute  a  writ,  but  guilty  of  some  indiscretion.  If  they  act  under 
color  and  pretence  of  the  process  of  the  Court,  bona  fide  intending 


1  It  18  not  necessary  to  enter  a  sug^gestion  to  deprive  a  plaintiff*  of  costs.    (13  &>  14 
Vict  c.  61,  fl.  11.) 
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to  do  their  duty,  but  mistaking  that  duty,  they  are  protected.  Then, 
unless  the  jury  give  more  than  20L  damages,  the  plaintiff  is  not  en- 
titled to  costs.  I  do  not  find  any  inconsistency  in  the  other  sections. 
By  the  118th  section,  where  an  officer  has  seized  goods  under  the 
{HTOcess  of  the  Court,  and  a  claim  is  made  to  them  by  a  third  partyi 
such  officer  may  apply  for  and  obtain  a  process  in  the  nature  of  an 
interpleader  summons.  The  statute  gives  him  the  option  of  adopt- 
ing that  course,  but  does  not  make  it  compulsory,  and  does  not  pro- 
hibit an  action  if  he  do  not  make  the  application  under  the  section. 
The  128th  section  gives  concurrent  jurisdiction  to  the  superior  Courts 
if  an  officer  of  a  Court  is  a  defendant,  as  the  judge,  in  such  a  case, 
might  be  suspected  of  partiality ;  and  therefore  the  plaintiff  may  sue 
in  the  superior  Court  Then  comes  the  exception,  "  except  in  respect 
of  any  claim  to  any  goods  and  chattels  taken  in  execution  of  the 
imxsess  of  the  Court,  or  the  proceeds  or  value  thereof,"  which  takes 
away  the  plaintiff's  right. to  costs  in  such  a  case,  if  he  sue  in  the  su- 
perior Courts ;  and  the  present  is  clearly  an  action  founded  on  goods 
and  chattels  taken  in  execution,  or  the  proceeds  or  value  thereof. 
The  129th  section  says,  that  in  all  those  cases  in  which  the  concu> 
rent  jurisdiction  is  given  by  the  128th  section,  the  plaintiff  may  have 
his  costs.  The  139th  section  stands  quite  clear  of  these,  and  I  think 
the  Master  was  right  in  his  view  of  the  law.  But  there  are  some 
minor  points.  It  does  not  actually  appear,  by  affidavit,  that  the  de« 
fiendant  was  the  high  bailiff  of  the  County  Court  I  think,  however, 
this  was  not  disputed  before  the  Master.  The  jury  did  not  negative 
the  defendant's  being  the  high  bailiff,  for,  as  they  negatived  one  ma« 
terial  fact,  the  entire  plea  would  be  found  against  the  defendant; 
and  it  is  perfecily  consiistent  with  the  verdict  that  the  other  facts  did 
exist  Ar  to  the  last  point,  that  the  defendant  ought  to  proceed  by 
way  of  suggestion,  I  think  that  would  have  been  the  proper  course ; 
but  this  objection  was  not  taken  before  the  Master,  and  it  is  conse* 
quently  not  before  me.  I  think  that  the  Master  was  right,  and  the 
rale  must  be  discharged. —  Rule  discharged. 
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Lisolvent — Fifial  Protection  —  Sums  payable  at  a  future  Time  — 
lAabilUp  of  Surety  far  Grantor  of  Annuity — 7  4*  8  '^t  c.  96,  $.  25. 

A  surety  for  the  grantor  of  an  annnity  who  has  become  insoWent,  and  has  obtained  a  final 
order  for  protection  under  the  5  &  6  Vict  c.  116,  s.  10,  is  not  protected  ftom  bein^  sued 
on  the  default  of  the  mntor  for  instalments  accruing  due  subsequently  to  the  filing  of 
the  petition,  by  7  &'8  Yict.  c.  96,  s.  25,  his  liability  to  pay  not  being  a  debt  within  tho 
meaning  of  that  section. 

Covenant  upon  a  deed  granting  a  life  annuity  payable  quarterly, 
granted  by  one  G.  B.  to  the  plaintiffs'  testator  by  deed,  dated  the  14th 
of  November,  1837,  by  which  the  defendant  covenanted,  that  if  default 
should  be  made  by  B.,  the  grantor  of  the  annuity,  in  the  performance 
6f  his  covenant  to  pay,  he,  the  defendant,  would  from  time  to  time, 
after  such  default,  pay  such  annuity.  The  defendant  pleaded,  that, 
after  the  accruing  of  the  causes  of  action,  he  obtained  a  final  order 
for  protection  under  the  stats.  5  &  6  Vict  c.  116,  and  7  &  8  Vict 
c.  96,  and  10  &  11  Vict  c.  102 ;  and  that  the  said  deed  was  made, 
and  that  the  said  debts  and  causes  of  action  in  the  declaration  men- 
tioned accrued  and  were  contracted,  before  the  date  of  the  filing  of 
the  defendant's  petition  to  the  court  The  plaintiffs  replied,  that  such 
debts  and  causes  of  action  accrued  not  before,  but  aiter  the  date  of 
the  filing  of  such  petition,  and  thereupon  issue  was  joined.  The  par* 
ties,  in  pursuance  of  leave  given  by  an  order  of  Lord  Denman,  dated 
the  24th  of  December,  1849,  agreed  to  abide  by  the  opinion  of  the 
court  upon  the  following  case :  — 

The  annuity  deed,  petition,  extract  from  schedule,  final  order  and 
pleadings  were  to  be  taken  as  part  of  this  case.  The  date  of  the  filing 
of  the  petition  set  out  in  the  plea  is  the  31st  of  January,  1849,  and 
that  of  the  final  order  is  the  20th  of  April,  1849.  The  grantor  of  the 
annuity,  G.  B.,  is  still  living,  and  he  made  default  in  payment  of  the 
annuity  for  the  quarters  ending  the  14th  of  May  and  the  14th  of 
August,  1849 ;  whereupon  the  present  action  was  brought  to  recover 
those  arrears. 

The  question  for  the  opinion  of  the  court  was,  whether  the  defend- 
ant was  discharged  from  his  covenant  by  the  above  petition  and  order. 
If  he  was  not,  judgment  was  to  be  entered  for  the  plaintiffs  by  con- 
fession for  11 Z.     If  be  was,  a  nolle  prosequi  was  to  be  entered. 

BarstoWy  for  the  plaintiffs.*  The  question  is,  whether  the  defendant 
is  discharged  from  this  covenant,  which  he  entered  into  as  a  surety, 
by  the  final  order  for  protection  obtained  under  the  6  &  6  Vict  c.  116, 
the  grantor  having  made  default  after  the  filing  of  the  petition.     The 

1  20  liaw  J.  Rep.  (ir.  s.)  Q.  B.  86. 

9  November  15,  before  Lord  Campbell,  C«  J.,  CoujiiDes,  Wiohtmak,  and 
Erls,  JJ. 
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defendant  relies  on  the  7  &  8  Vict  c.  96,  s^  25,  which  provides,  that 
"  every  sum  of  money  which  shall  be  payable  by  way  of  annuity  or 
otherwise,  at  any  future  time  or  times,  by  virtue  of  any  bond,  cov- 
enant, &c.,  shall  be  deemed  and  taken  to  be  debts  "  within  the  mean- 
ing of  the  recited  act,  and  from  actions  in  respect  of  which  the 
insolvent  is  to  be  protected  by  the  5  &  6  Vict  c.  116,  s.  10.  But  it 
is  plain  that  the  sole  object  there  was  to  provide  for  the  insolvency 
of  the  ^ntor,  not  of  the  surety.  By  sect  73,  this  act  is  to  be  con- 
strued m  analogy  to  the  law  of  bankruptcy,  and  under  the  6  Geo.  4, 
c.  16,  8.  54,  the  mstalments  of  an  annuity,  for  the  payment  of  which 
a  bankrupt  is  surety  only,  and  which  he  covenants  to  pay  in  case  of 
default  by  the  grantor,  are  not,  where  they  became  due  after  the  bank- 
ruptcy, provable  under  a  fiat  against  the  surety.  Thompson  v.  TAomp- 
soBy  2  Bing.  N.  C.  168 ;  s.  c.  4  Law  J.  Rep.  (n.  s.)  C.  P.  311.  There 
are  here  no  data  for  calculating  the  value  of  the  liability  of  the  insol- 
vent, as  it  depends  upon  circumstances  incapable  of  being  estimated, 
and  therefore  it  would  not  be  provable  even  as  a  debt  payable  upon 
a  oontingency  if  those  words  had  been  inserted  in  the  act  now  in 
question.  In  re  Foster^  19  Law  J.  Rep.  (n.  s.)  C.  P.  274.  The  surety, 
after  he  had  paid,  would  have  a  remedy  over  and  against  the  grantory 
hia  principal  Ex  parte  Marks^  3  Mont  &  Ayr.  521 ;  2  Jur.  348. 
Hbcken  v.  Brottm^  4  Bing.  N.  C.  400 ;  s.  c.  7  liaw  J.  Rep.  (n.  s.)  C.  P. 
197.    Abbott  v.  Bruerrcj  5  Ibid.  598 ;  s.  c.  9  Law  J.  Rep.  (n.  s.)  C.  P.  81. 

Macnamarai  contra.  The  7  &  8  Vict.  c.  96,  s.  25,  applies  to  this 
case.  This  is,  no  doubt,  not  strictly  speaking,  a  debt  due  at  the  time 
of  filing  the  petition,  but  the  relation  of  debtor  and  creditor  between 
the  grantee  and  the  insolvent  is  constituted  by  the  statute ;  for  money 
is  payable,  that  is,  liable  to  be  paid  by  the  latter  at  a  future  time ;  it 
contemplates  a  debt  in  its  popular,  not  its  legal  sense.  The  words 
of  the  6  Geo.  4,  c.  16,  s,  56,  "  payable  on  a  contingency,"  cannot  apply 
to  debts  strictly  so  called ;  for  while  there  is  a  contingency  there  can 
be  no  debt  in  its  legal  sense.  But  that  section  includes  money  due 
from  a  bankrupt  on  a  guaranty,  although  the  principal  debtor  does 
not  make  default  until  after  the  fiat  Ex  parte  Miners,  1  Mont  &  B. 
229.  In  re  Willis,  4  Exch.  Rep.  530 ;  s.  c.  19  Law  R.  Rep.  (n.  s.) 
Exch.  30.  Ex  parte  Lewis,  1  Mont  &  M*  Ar.  426 ;  s.  c.  8  Law  J.  Rep. 
Chanc  56.  Ex  parte  Grundy,  Ibid.  293 ;  s.  c.  8  Tiaw  J.  Rep.  Chanc. 
54.  Therefore,  the  fact  of  the  insolvent  being  a  surety  does  not  pre- 
vent the  act  from  applying,  and  the  suretyship  arising  out  of  an  an- 
nuity deed  will  constitute  a  debt  as  much  as  a  guaranty.  If  so,  it  is 
immaterial  whether  the  liability  of  the  insolvent  be  primary  or  collat- 
eraL  It  is  objected  that  the  contingency  of  the  grantor  making  default 
is  not  calculable ;  but  the  calculation  of  the  value  of  the  debt  is  to  be 
made  merely  with  reference  to  the  price  originally  paid  for  the  annuity, 
with  a  proper  deduction  for  the  lapse  of  time  since  it  has  been  granted. 
The  probability  of  the  surety  becoming  liable  can  be  ne  element  in 
the  calculation. 

[Lord  Campbell,  C.  J.  Then,  you  say  that  the  same  value  is  to  be 
set  on  the  annuity  against  the  grantor  and  against  the  surety  ?] 
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Yes ;  the  same  course  must  be  taken  as  in  bottomry  and  respon- 
dentia bonds,  or  life  assurances  under  the  16  Geo.  4,  c.  16,  s.  53.  The 
claim  should  be  entered  and  the  dividend  reserved.  Grodda/rd  v.  Van^ 
derheydenj  3  Wils.  262,  and  Cox  v.  Liotard,  1  Dougl.  166,  n.  Thamp» 
son  V.  TTiampson  turned  upon  a  different  statute.  This  act  does  not 
limit  the  debts  to  those  due  from  the  party  obtaining  the  final  order, 
and  it  should  be  construed  liberally,  so  as  to  include  persons  who  are 
substantially  debtors. 

BarstoWj  in  reply.  Ex  parte  Myers  and  the  cases  of  gauranty 
were  referred  to  and  distinguished  in  Thompson  v.  Thompson,  Then, 
the  absence  of  any  cla'use  relating  to  sureties  in  the  7  &  8  Vict  c.  98, 
shows  that  they  were  not  meant  to  be  included.  But,  at  all  eventsi 
this  is  not  a  debt,  but  a  mere  contingent  liabilityto  pay  something 
which  may  from  time  to  time  accrue  due.  The  annuity  itself 
cannot  be  tiiat  which  is  to  be  valued,  for  it  is  still  to  go  on  against 
-the  grantor. 

Owr.  adv.  vkiL 

Judgment  was  now  delivered  by 

Lord  Campbell,  C.  J*  In  this  case  the  defendant,  being  surety  foi 
the  grantor  of  an  annuity,  and  having  obtained  a  final  order  for  pro- 
tection, claims  to  be  protected  from  liability  for  instalments  of  tiie 
annuity  accruing  due,  subsequent  to  the  time  of  filing  his  petition, 
which  the  grantor  has  failed  to  pay.  The  defence  was  founded  on 
the  7  &  8  Vict.  c.  96,  s.  25,  whereby  sums  of  money  payable  by  way 
of  annuity  or  otherwise,  at  a  future  time,  are  made  debts  within  the 
statute.  But  it  is  clear  that  the  instalments  in  question  were  not,  at 
the  time  of  filing  the  petition,  payable  by  the  insolvent  at  any  future 
time.  His  liability  did  not  depend  upon  the  lapse  of  time  merely^ 
but  on  the  contingency  of  the  grantor  making  default,  which  might 
not  happen  at  all.  The  cases  relating  to  debts  payable  upon  a  con* 
tingency  are  founded  on  statutes  in  which  that  description  of  debt  is 
specified,  and  have  no  application  to  the  statute  now  under  consider- 
ation, from  which  that  description  of  debt  is  omitted.  The  judgment 
in  Thompson  v.  Tlipmpson  gives  the  reasons  why  the  construction 
contended  for  by  the  defendant  would  be  impracticable  with  reference 
to  the  rights  of  other  creditors ;  and  it  governs  the  present  case. 

Judgment  for  the  plaintiffs. 
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Queen's  Bench  Bail  Court,  November  9  and  21,  1850. 

Affidavit — Jurat  —  Date  -«-  Allegation  of  Commissioner's  AuUiority  — 

Costs  —  Pauper  Plaintiff.  , 

Where  tho  jurat  of  an  affidarit  stated,  that  it  "  was  sworn  bj  A  B,  at  G.,  in  the  coantr  of  X«4 
in  Scotland,  the  fifth  of  Juno,  eighteen  hundred  and  fifty  years,  before  me,  G.  U.  T.,  a 
commissioner  for  Scotland,  for  taking  affidavits  in  tlie  court  of  queen's  bench  at  Westmin- 
ster," it  was  held,  that  the  date  of  swearing  the  affidaWt,  and  the  authority  of  the  commis* 
sioners  to  take  affidavits  for  the  court  of  queen's  bench,  were  sufficiently  set  forth. 

A  plaintiff,  who  applies  to  the  court  to  compel  his  attorney  to  repay  him  the  amoont  of  tho 
costs  of  the  day  which  he  had  been  forced  to  pay,  as  ho  alleged,  oy  reason  of  the  misoon< 
duct  of  the  attorney,  is  not  privileged  by  reason  of  his  suing  in  forma  pauperis^  from  haK*- 
ing  to  pay  the  costs  of  the  motion,  if  the  rule  is  discharged.  '^ 

This  was  a  motion,  on  the  part  of  Archibald  Bell,  the  plaintiff^ 
calling  upon  his  attorney  in  the  action  (in  which  the  plaintiff  sued 
in  forma  pauperis)  to  repay  to  him  the  amount  of  the  costs  of  th6 
flay,  which  the  plaintiff  had  been  obliged  to  pay  in  consequence,  as  he 
alleged,  of  the  misconduct  of  the  attorney.  The  rule  was  not  moved 
with  costs.  The  application  was  founded  on  the  plaintiff's  affidavit ; 
the  jurat  of  which  was  in  the  following  words :  — 

^' Sworn  by  the  deponent,  Archibald  Bell,  at  Glasgow,  in  the 
county  of  Lanark,  in  Scotland,  the  fifth  day  of  June,  eighteen  hdn-* 
died  and  fifty  years." 

^  Before  me,  G.  R.  Tennent,  a  commissioner  for  Scotiand  for  takin]^ 
affidavits  in  the  court  of  queen's  bench  at  Westminster." 

Hawkins  showed  case.  There  are  two  preliminary  objections. 
First,  the  jurat  of  the  affidavit,  on  which  the  motion  is  founded^  is 
insufficient  It  is  an  established  rule  that  the  time  when  the  affidavit 
is  sworn  must  appear  in  the  jurat.  Here  it  is  not  stated  in  What 
year  it  was  sworn.  The  expression  "eighteen  hundred  and  fifty 
years"  has  no  definite  meaning.  There  is  rothing  to  show  from- 
what  event  the  time  is  to  be  computed.  It  is  not  in  the  ordinary- 
form  of  a  jurat,  in  which  the  time  is  presumed  to  count  from  the 
year  of  our  Lord.  It  may  mean  that  the  affidavit  was  sworn 
eighteen  hundred  and  fifty  years  ago.  In  Re  Lloyd^  1  L.  M.  &  P.; 
545;  s.  c.  19  Law  J.  Rep.  (n.  s.)  Q.  B.  457,  where  the  jurat  was 
"  sworn  by  A  B  and  C  D,  the  above-named  deponents,  at  my  chafai- 
bers.  Rolls  Grarden,  Chancery  Lane,  dated  this  24th  of  April,  1850^''* 
the  court  held  it  insufficient.  So  the  omission  of  the  day  of  the 
month  was  pronounced  a  fatal  defect  in  The  Duke  of  Brunsundt  v. 
Sdrmer,  1  L.  M.  &  P.  405 ;  s.  c.  19  Law  J.  Rep.  (n.  s.)  Q.  B.  456. 

[Pattesonj  J.  The  question  is,  whether  there  can  really  be  any 
doubt  that  it  means  in  the  year  of  our  Lord  If  the  word' "  years  " 
had  been  omitted,  the  jurat  would  clearly  have  been  sufficient  The 
case  of  Re  Uoyd  is  far  from  being  in  point.    There  the  insertion  pf 

1  90  Law  J.  Rep.  (n.  s.)  Q.  B.  80. 
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the  word  "  dated  "  c^reated  an  ambiguity  as  to  when  the  affidavit  was 
sworn.  There  is  no  real  ambiguity  here.«  I  do  not  think  that  objec> 
tion  can  prevail] 

There  is  a  second  objection  to  the  jurat.  It  does  not  purport  that 
the  affidavit  was  sworn  before  a  duly  authorized  commissioner. 
There  is  nothing  to  show  that  the  person  alleging  himself  to  be  ^  a 
commissioner  for  Scotland "  was  a  commissioner  appointed  by  the 
court  of  queen's  bench  under  the  3  &  4  Will.  4.  c.  42.  He  may 
have  been  appointed  by  some  court  in  Scotland.  The  usual  fonn 
is  not  followed.  It  does  not  say  that  he  is  a  commissioner  of  the 
court  of  queen's  bench. 

Binriej  in  support  of  the  rule,  (November  9.)  The  jurat  sufficiently 
states  the  authority  of  the  commissioner.  It  is  more  explicit  than  the 
usual  recognized  form,  which  is  ^  a  commissioner,  &c."  It  is  not  pos^ 
aible  to  misunderstand  this.  A  commissioner  for  taking  affidavits  is 
^ever  appointed  for  the  whole  of  England,  but  for  a  few  counties  only, 
and  yet  it  is  always  presumed  that  he  has  authcMity  to  take  affidavits 
in  the  county  in  which  he  acts  until  the  contrary  be  shown.  It  wiQ, 
therefore,  if  necessary,  be  presumed  that  he  had  authority  here. 

Hawkins^  in  reply.  Though  the  expression  ^  sworn  before  me,  a 
commissioner,  &:;c.,"  has  been  held  sufficient,  yet  when  the  ^  &c."  has 
beeii  left  out,  it  has  been  held  insufficient.  ESU  v.  RaysUm^  7  Jur. 
930.  If  an  issue  be  made  up  in  an  action  without  adding  the  nmUi' 
ieff  it  is  clearly  defective,  yet  if  an  <'  &c."  be  added  after  the  words 
'<  and  of  this  the  defendant  puts  himself  upon  the  country,"  the  courts 
have  after  verdict  treated  the  '*  &c."  as  equivalent  to  a  similiUr. 
There  is  no  ^  &c."  here  on  which  any  construction  can  be  put. 

[Paitesoitj  J.  I  do  not  find  that  any  particular  form  of  jurat  is 
required  by  the  statute.  If  the  expression  had  been  ^  a  commissioner 
in  Scotland  for  taking  affidavits  in  the  court  of  queen's  bench  at 
Westminster,"  I  should  have  had  no  doubt  of  its  sufficiency.  I  can 
hardly  read  the  words  "a  commissioner  for  Scotland  u>r  taking 
affidavits  in  the  court  of  queen's  bench "  as  importing  that  he  was 
appointed  by  any  Scotch  authority.  I  think  the  fair  meaning  of  the 
words  isy  that  he  was  a  commissioner  appointed  by  the  court  of 
queen's  bench  at  Westmuister  for  taking  affidavits  in  Scotland. 
This  objection,  therefore,  must  be  overruled.] 

The  facts  of  the  case  were  then  gone  into,  and  the  rule  was  dis- 
charged on  the  merits,  with-  costs. 

Bimie^  on  a  subsequent  day,  (November  17,)  made  application, 
on  the  part  of  the  plaintiff,  to  have  the  rule  discharged  without  costs, 
Qn  the  ground  that  a  pauper  plaintiff  was  not  liable  to  pay  costs, 
and  he  cited  Pratt  v.  Dularue^  10  Mee.  &  W.  509 ;  s.  c  12  Law  i, 
Bep.  (n.  8.)  Exch.  25. 

[PaUeson^  J.  That  case  is  a  decision  that  a  pauper  plaintiff  is 
not  liable  to  pay  interlocutory  costs.  It  is  surely  a  very  different 
thing  when  the  motion  is  not  made  in  the  cause.     When  a  pauper 
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QMikee  an  af^ification  against  his  own  attorney,  it  is  not  a  step  in 
the  cause.] 

Cur.  adv.  vuU. 

■ 

VxTTBaoSj  J.,  now  gave  judgment  I  have  considered  the  applica- 
tion to  have  this  rale  discharged  without  costs.  The  ground  of  the 
application  was,  that  by  reason  of  the  misconduct  of  his  attorney, 
the  plaintiff  had  been  made  liable  to  pay  the  costs  of  the  day.  Now. 
as  a  pauper  plaintiff  is  liable  by  the  rule  of  court  to  pay  the  costs  of 
Uie  day,  the  foundation  of  this  motion  is  a  matter  in  respect  of  which 
the  plaintiff  is  not  exempted  from  costs  as  a  pauper.  I,  therefore,  am 
of  opinion  that  this  is  not  a  case  in  which  the  plaintiff  is  entitled  to 
have  his  privilege  as  a  pauper.  The  privilege  of  the  plaintiff  being 
then  pat  out  of  question,  I  think  that  I  must  give  the  costs  of  the 
motion  to  the  attorn^,  who  has  made  a  full  answer  on  the  f^cts. 

Rule  dischargedLi  with  costs. 


Bullock  v.  Jenkins,  sued  as  Henry  Bentinck.^ 

Qneen'fl  Bench  Bail  Conrt,  November  14,  1850. 

Arrest — Judg€?s  Order  to  hold  Defendant  to  Bail — Affidavit  — 
Averment  of  Damage  above  20^  —  Of  issue  of  Writ  of  Summons  — 
Rescmding  Order  —  Applying  for  Defendanjps  Discharge  —  Using 
Affidmrits  of  coUaterat  Facts  —  Defendant  no  Intention  of  leaving. 
tie  CknMry. 

On  a  motion  to  rescind  a  jadgc^s  order  to  hold  a  defendant  to  bail  in  an  action,  tlie 
«cNirl  will  not  reeeive  affidavits  of  collateral  foots  not  submitted  to  tibe  notice  of  the 
judge. 

It  is  not  alMOlately  necessary  that  the  plaintiff's  affidavit,  in  support  of  the  application  to  the 
jodj^  to  hold  the  defendant  to  bail  in  an  action  for  criminal  conversatioB,  should  hava 
averred  that  the  plaintiff  had  sustained  damages  to  the  amount  of  20/^  if  the  court,  on  the 
motkm  to  rescind  the  order,  can  see  that  Uie  judge  was  justified  in  holding  that  the 
•SidavH  shoived  snffleientiy  that  the  plaintiff  had  sustained  damage  to  that  amount. 

The  afldavit  need  not  state  that  tlie  writ  of  summons  has  been  sued  out.  It  is  enough 
if  the  judge,  at  the  time  of  the  application  for  the  order,  was  satisfied  that  it  had 
Lisued. 

It  is  competent  for  the  defendant  to  apply  to  the  conrt  to  be  discharged  out  of  custody, 
a]thou{;h  he  has  already  applied  for  that  purpose,  but  in  vain,  to  the  same  judge  who  made 
the  order  warranting  his  arrest.  On  such  a  motion  to  the  court,  the  derendant  may  use 
additional  affidavits  to  those  used  before  the  judge,  and  may  show  as  grounds  of  discharge 
that  the  plaintiff  has  no  cause  of  action,  and  also  that  he,  the  defendant,  has  no  intention 
of  leaving  the  countxy. 

This  was  an  application  on  the  part  of  the  defendant  to  resdnd 
an  order  of  Piatt,  B.,  to  hold  the  defendant  to  bail,  and  also  to  dis- 
charge the  defendant  out  of  custody. 

The  order  had  been  obtained,  on  the  28th  of  October,  on  the  fol- 
lowing affida^t  of  the  plaintiff  :  — 

— ■ — -* —  —  ■..,,.- 

1  90  Law  J,  Rep.  (5.  s.)  Q.  B.  00. 
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,  ^  Richard  Bullock,"  &c.,  ^  saith  that  be,  deponent,  has  a  legitimate' 
and  proper  cause  of  action  against  the  above-named  defendant,* 
Henry  Bentinck,  for  criminal  conversation  with  the  wife  of  deponent. 
That  he,  deponent,  is  the  husband  of  Mary  Bullock,  formerly  Mary 
Jewell,  of  Rotherham,  in  the  county  of  York.  That  the  said  Mary 
Bullock,  deponent's  said  wife,  has  for  more  than  two  years  past  been 
stolen  away  from  the  protection  of  deponent  and  from  his  young 
children.  That  deponent  has  sought  her  many  thousand  milen 
around  the  kingdom,  and  has  expended  in  the  search  of  her  from 
500/.  to  600/. ;  that  deponent  has  only  recently  discovered  that  she 
has  for  more  than  two  years  past  been  under  the  protection  of  and 
in  adultery  with  the  above-named  defendant,  and  that  she  is  still 
living  in  adultery  with  the  said  Henry  Bentinck.  That  on  or  about 
the  18th  of  September  last,  having  heard  that  ^  Bentinck '  was  not  the 
real  name  of  the  said  defendant,  he,  deponent,  wrote  a  note  to  him, 
requesting  his  name  and  addition,  &c.,  and  afterwards  called  at  a 
tavern  in  the  neighborhood  of  the  said  defendant's  residence,  and 
while  there  the  waiter  informed  deponent  that  a  gentleman  wished 
to  speak  with  deponent  at  the  door ;  that  deponent  went  out  to  the 
door  and  there  saw  the  said  defendant,  who,  standing  with  a  lighted 
cigar  in  his  hand,  said  to  deponent, '  What  the  devil  is  it  you  want, 
sir?'  The  deponent  replied,  Hhat  he  wanted  a  little  gentlemanly 
conduct  and  common  courtesy ;  and  that  as  he,  the  said  defendant, 
already  knew  deponent's  name,  and  who  he  was,  he,  deponent,  woul<f 
thank  the  said  defendant  for  his  name  and  addition,  which,  in  point 
of  honor,  deponent  said  he  was  bound  to  give  him.'  '  The  said  de« 
fendant  replied, '  that  he  would  see  the  deponent  damned  first ;  and 
if  deponent  pelted  him  with  any  of  his  law,  or  commenced  any 
action  against  him,  he  would  immediately  leave  the  kingdom  and 
take  deponent's  wife  with  him ;  that  he  had  lived  many  years 
abroad,  and  would  go  and  live  there  again.'  That  his  children 
have  several  times  informed  deponent  that  the  said  defendant  has 
several  times  threatened  them,  and  said  to  them,  *that  if  depo- 
nent then  further  commenced  any  action  at  law,  or  took  any  pro- 
ceedings against  him,  he,  the  defendant,  would  immediately  go  away 
and  leave  the  kingdom,  and  take  their  mother  (deponent's  said  wife) 
beyond  the  seas  and  abroad,  and  live  there ;  and  that  neither  they 
nor  the  deponent  should  ever  see  her  again ;  that  he  had  lived  many 

! rears  abroad,  and  would  go  and  live  there  again.'  Believes  that,  un- 
ess  he  be  restricted  or  forthwith  apprehended,  he  will  immediately 
quit  and  leave  the  kingdom,  and  take  with  him  said  deponent's  wife 
and  the  mother  of  his  children.  That  the  said  Mary  Bullock,  depo- 
nent's said  wife,  is  a  lady  of  a  highly  respectable  family,  and  of  con* 
siderable  personal  appearance  and  accomplishments,  and  the  daughter 
of  a  gentleman  of  considerable  property  and  respectability  in  York- 
shire. That  deponent  has  sustained  great  damage  and  injury,  not 
alone  in  the  loss  of  the  comfort,  solace,  and  society  of  his  said  wife, 
and  his  young  children  in  the  loss  of  the  maternal,  parental,  and  per* 
sonal  duties  and  comfort  and  protection  of  their  mother  for  the  last 
two  years  past,  (the  performance  of  all  which  personal  duties  have  for 
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more  than  the  last  two  years  past  been  imposed  on  deponent,)  btit 
abo  in  the  gieat  expense  which  deponent  has  inoonred  and  been  ne^* 
cesaanly  put  to,  with  his  three  young  children,  in  search  of  her  during 
the  last  two  years  past,  and  being  kept  out  of  and  taken  away  from' 
all  professional  and  other  duties  and  business  during  that  period,  audi 
to  the  manifest  great  damage  and  injury  of  deponent,  his  prospects 
and  professional  business,  and  his  prospects  forever  hereafter  through 
life.  That  the  said  Henry  Bentinck  is  a  private  gentleman,  ap»* 
parently  out  of  all  business,  and  living  on  his  own  resources,  and 
resides  in  Milton  Street,  Dorset  Square." 

The  defendant  having  been  arrested  under  a  writ  of  capias^  issued' 
on  the  above-mentioned  order  of  Piatt,  B.,  of  the  28th  of  October,' 
afterwards  applied  to  the  same  learned  judge  to  rescind  his  older,  on> 
affidavits,  alleging  that  he  had  no  intention  of  leaving  the  country ; 
but  his  lordship  dismissed  the  application,  and  merely  ordered  the 
amount  of  bail  to  be  reduced.  On  the  present  application  to  tho 
court,  various  additional  affidavits  were  used  by  the  defendant,  for 
the  purpose  of  convincing  the  court  that  he  had  no  intention  of  going 
abroad.  The  defendant  also  swore  that  he  had  a  good  defence  to 
the  actk>n. 

The  plaintiff,  in  answer,  produced  affidavits  contradicting  the  d^ 
fendant's  allegations  in  manv  material  particulars. 

[On  the  motion  for  the  rule  nisi^  among  other  objections  to  the  affi* 
davit  on  which  the  order  was  founded,  it  was  urged  that  the  affidavit 
did  not  show  that  any  writ  of  summons  had  been  sued  out  in- 
tbe  action. 

PattesoHj  J.  refused  the  rule  as  to  that  objection,  observing  that' the 
judges  did  not  consider  an  affidavit  of  that  fact  necessary;  and 
though  it  was  requisite  that  a  writ  of  summons  should  be  sued  out> 
before  applying  to  a  judge  for  the  order  to  hold  a  defendant  to  bail,  it 
was  qoite  sufficient  if  the  summons  were  shown  to  the  judge  at  the 
time  of  the  application.] 

WUkms^  Serj.,  and  Lush  showed  eaose,  (November  6.)  The  de* 
fendant  having  applied  to  Piatt,  B.,  for  his  discharge,  is  not  entitled  to 
come  before  this  court,  by  way  of  appeal  from  his  decision.  At  any 
rate,  this  court  cannot  receive  any  other  affidavit  than  that  which 
waa  used  before  Piatt,  B.,  who  made  the  order,  either  for  the  purpose 
of  rescinding  the  order,  or  for  discharging  the  defendant  out  of  custody. 
The  only  jurisdiction  which  this  court  has  is  derived  from  sect  6  of 
the  statute  1  &  2  Vict  c  110.  The  affidavit  on  which  the  order  waa 
made  is  quite  sufficient  in  every  particular.  It  b  not  necessary  that 
the  plaintiff  should  swear  that  he  has  sustained  damage  to  the 
amount  of  20L  It  is  sufficient  if  the  affidavit  shows  to  the  satisfeo* 
tion  of  the  jn^e  that  the  plaintiff  has  sustained  damage  to  that 
amount  An  allegation  by  the  plaintiff,  that  he  had  sustained 
damage  to  the  amount  of  1000/.,  would  not  have  influenced  the  mind 
of  the  judge,  who  had  to  decide  upon  the  sufficiency  of  the  affidavit 
The  plaintiff  has  sworsi  to  certain  facts,  from  which  the  judge  may 
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see  that  the  plaintiif  has  received  an  injury  and  damage,  not,  indeed^ 
to  be  exactly  computed  in  money,  but  far  exceeding  20L  The  Btat« 
ntc  does  not  require,  either  in  terms  cur  by  imptication,  that  the  plain* 
ttif  should  pledge  his  oath  to  the  amount  of  damage  sustained.  In 
the  form  of  an  affidavit  to  hold  to  bail  in  an  action  of  trespass  for  an 
assault,  in  Tidd's  Pract  p.  105,  4th  edit,  the  amount  of  the  damages 
is  not  stated.  It  is  true,  that  in  a  later  edition  of  the  same  work,  8th 
edit  p.  76,  an  allegation  as  to  the  amount  of  damage  is  inserted ;  but 
there  is  no  authority  for  the  allegation.  In  Haddenpeek  v.  Cblmicr, 
Barnes,  61,  it  is  not  stated  that  any  amount  of  damages  was  alleged  in 
Hie  affidavit  On  the  conflicting  allegations  in  the  affidavits,  it  is  sub* 
^litted,  that  the  court  will  come  to  the  conclusion,  that  if  the  defendr 
ant  had  not  been  arrested,  he  would  have  gone  abroad. 

BoviU  and  Oarth^  in  support  of  the  rule.  With  regard  to  that  part 
of  the  application  that  seeks  to  rescind  the  order  of  Piatt,  B.,  it  is 
conceded  that  only  the  affidavit  which  was  used  before  Piatt,  B.,  can 
be  looked  to.  But  new  and  additional  affidavits  may  be  used  for  the 
purpose  of  inducing  the  oourt  to  discharge  the  defendant  out  of  cus- 
tody. The  defendant  is  not  precluded  from  questioning  the 'decision 
of  Piatt  B.  Archb.  Pract  698,  8th  edit  Oibbons  v.  Spalding,  11 
Mee.  &  W.  173 ;  s.  c  12  Law.  J.  Bep.  (n.  s.)  Exch.  185.  Pegler 
V.  Hislop^  J  Exch.  Bep.  437 ;  s.  c  17  lAw  J.  Rep.  (n.  s.)  Exch.  53. 
Tlwmas  v.  Evans^  9  Mee.  &.  W.  829 ;  s.  c.  12  Law  J.  Rep.  (n.  s.)  Exch. 
41.  It  is  submitted,  that  the  order  must  be  rescinded,  because  the 
original  affidavit  of  the  plaintiff  on  which  it  is  founded  is  insufficient 
Hopkins  v.  Salembier^  5  Ibid.  423;  s.  c.  8  Law  J.  Rep.  (n.  s.) 
Exch.  255.  The  main  objection  to  it  is,  that  it  does  not  state  that 
the  plauitiff  has  sustained  damage  io  the  amount  of  20^  There 
ought  to  be  a  certain  precise  statement  to  that  effect,  or  there  is 
nothing  to  guide  the  judge  in  the  exercise  of  his  discretion  in  fixing 
the  amount  in  which  the  bail  are  to  be  bound.  Positive  averments 
are  as  necessary  in  an  affidavit  to  hold  to  bail  as  in  a  declaration,  and 
as  much  certainty  is  requisite.  BalmannoY.  May^  6  Dowl.  P.  C.  306. 
Hodgson  V.  Doweil,  Ibid.  344 ;  s.  c.  7  Law  J.  Rep.  (n.  s.)  Exch.  96 ; 
Lush's  Pract  592.  The  affidavit  is  also  defective,  because  it  does 
not  positively  aver  that  Mrs.  Bullock  was  the  plaintiff's  wife  when 
she  was  taken  away.  It  does  not  even  statis  clearly  that  she  was 
living  in  adultery  with  the  defendant,  but  merely  that  the  plaintiff 
had  discovered  that  she  was  so  living.  With  regard  to  the  second 
part  of  the  application,  the  case  of  the  plaintiff  is  completely  an- 
swered. He  does  not  even  now  venture  to  allege  that  he  has  a 
cause  of  action  to  the  amount  of  SOL  The  defendant  has,  it  is  ap- 
prehended, shown  the  court  satisfactorily  that  he  has  had  no  intention 
of  leaving  the  country.  I 

Our.  adv.  vulL 

Judgment  was  now  delivered  by 

Patteson,  J.    This  was  a  rule  calling  upon  tiie  plaintiff  to  show 
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cause  why  an  order  of  Piatt,  B.,  to  hold  the  defendant  to  bail  shonld 
not  be  rescinded,  or  why  the  defendant  should  not  be  discharged  out 
of  custody.  The  application  is  divided  into  two  parts.  The  gra'ht- 
ing  or  refusing  the  first  part  must  depend  upon  whether  the  order  was 
rightly  made  in  the  first  instance,  and  that  again  will  depend  upon 
whether  the  affidavit  on  which  it  was  founded  was  sufficient  to  jus- 
tify the  learned  judge  in  making  the  order.  I  take  it  to  be  quite  clear 
that,  on  a  motion  to  set  aside  an  order  of  a  judge  warranting  the  ar- 
rest of  a  party,  it  is  not  competent  for  the  pjirty  making  the  applica* 
tion  to  produce  affidavits  as  to  collateral  facts  not  submitted  to  the 
notice  of  the  judge.  I  do  not  say  that  no  affidavit  can  possibly  in 
any  case  be  produced  before  the  court  which  was  not  before  the  judge, 
for  I  can  conceive  some  circumstances  having  taken  place  before  the 
judge  which  may  have  been  disputed,  and  which  may  bear  upon  the 
ease,  although  as  the  obtaining  such  an  order  is  an  ex  parte  proceed- 
ing, it  is  not  probable  that  any  such  affidavit  could  be  made.  There* 
fore,  though  1  will  not  go  the  length  of  saying  that  in  no  possible 
case  an  affidavit  could  be  received,  I  am  yet  quite  clear  that,  on  a 
motion  to  set  aside  the  order,  no  affidavit  can  be  received  as  to  any 
doUateral  facts  such,  as  to  show  liiat  there  was  no  cause  of  action,  or 
that  the  defendant  had  no  intention  of  leaving  the  country,  though 
proof  of  these  facts  may  well  be  received  on  a  motion  to  discharge  the 
defendant  out  of  custody.  In  considering,  then,  whether  the  order 
of  Piatt,  B.,  ought  to  be  set  aside,  I  must  confine  myself  to  looking 
at  the  affidavit  on  which  the  order  was  made.  On  the  motion  for  the 
rale  niri^  an  objection  was  taken  that  it  did  not  appear  in  that  affida- 
vit that  any  writ  of  summons  had  been  sued  out,  without  which  the 
judge  could  not  have  been  justified  in  making  the  order;  but  I  then 
held,  that  it  was  not  necessary  that  the  affidavit  should  state  that  fact, 
as  the  judge  would  not  have  made  the  order  unless  he  had  been  sat- 
isfied that  the  writ  had  issued,  and  I  refused  to  grant  the  rule  on  that 
ground.  The  principal  objection  made  to  this  affidavit  was,  that  the 
deponent  did  not  state  that  he  had  sustained  damages  to  any  specified 
amount,  but  merely  that  he  had  received  damage.  Previous  to  the 
recent  statute,  in  an  action  such  as  this,  a  party  could  not  have  been 
arrested  without  a  judge's  order,  as  this  was  a  claim  for  unliquidated 
damages.  Very  few  cases  are  to  be  found  in  which  such  an  order 
has  been  granted  in  actions  for  unliquidated  damages,  except  where 
the  defendant  was  about  to  leave  the  country.  In  the  4th  ed.  of 
Tidd's  Prac  p.  105,  the  form  of  an  affidavit  to  hold  to  bail  in  an  ac- 
tion of  trespass  for  an  assault  does  not  state  the  amount  of  damages. 
In  a  later  edition  I  find  the  amount  is  ad4ed,  whether  pro  majore  cath 
UkLy  or  because  the  learned  author  of  that  work  thought  it  necessary, 
I  know  not  There  can,  however,  be  no  doubt,  that  in  affidavits  of 
this  sort  it  would  be  better  that  some  sum  should  be  mentioned.  Had 
the  point  been  called  to  the  attention  of  Piatt,  B.,  he  probably  would 
have  told  the  applicant  to  amend  the  affidavit  in  this  respect,  before 
he  granted  the  order.  I  have  considered  the  matter  a  good  deal,  and 
looked  at  the  affidavit.  The  act  of  Parliament  says,  that  the  judge 
is  to  be  satisfied  that  the  cause  of  action  is  above  20^,  but  it  does  not 
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say  th^t  it  inast  be  sworn  in  the  affidavit  that  it  exceeds  that  amount 
I  think  that  the  omission  of  any  allegation  as  to  a  specified  amount 
of  damage  does  not,  in  this  case,  justify  me  in  holding  that  the  affi- 
davit is  insufficient  The  affidavit  states  that  the  plamtiff  had  lost 
his  wife  for  two  years ;  had  expended  from  500L  to  600/.  in  search  of 
her,  and  had  recently  discovered  that  she  was  living  in  adultery  with 
the  defendant  —  [His  lordship  here  read  the  affidavit]  —  The  question 
is,  whether  this, affidavit  sufficiently  shows  to  the  learned  judge,  or 
whether  he  could  gather  from  it,  that  the  plaintiff'  had  received  dam- 
ages  to  the  amount  of  201.  It  is  not  sworn  that  the  plaintiff  had 
any  reason  to  believe  that  the  defendant  had  taken  his  wife  away. 
If  it  had  been  so  sworn,  perhaps  the  500/.  or  600L  which  he  expended 
in  search  of  her  might  have  been  recoverable  as  special  damages* 
But  I  think,  upon  the  whole,  that  I  cannot  say  that  the  learned  judge 
was  wrong  in  coming  to  the  conclusion  that  the  affidavit  showed  that 
the  plaintiff  had  sustained  damage  above  20L:  consequently,  the 
learned  judge  was  at  liberty  on  thb  affidavit  to  make  the  order, 
directing  the  defendant  should  be  held  to  baiL  Other  objections 
were  taken  that  the  affidavit  did  not  state  that  Mrs.  Bullock  was  the 
plaintiff's  wife  when  she  was  taken  from  him  two  years  ago,  or  posi- 
tively affirm  that  she  was  living  in  adultery  with*  the  defendant,  as  it 
only  alleged  that  the  plaintiff  had  discovered  that  she  was  living  in 
adultery  with  him ;  but  I  think  the  affidavit  quite  sufficient  in  these 
respects.     The  first  part  of  this  rule  must,  therefore,  be  discharged. 

Then,  as  to  the  second  part  of  the  application,  which  is  lor  the 
discharge  of  the  defendant  out  of  custody,  it  appears  that  an  appli- 
cation to  discharge  the  defendant  had  been  made  to  the  learned 
judge,  but  that  the  latter  had  refused  it  It  is  competent,  neverthe- 
less, for  the  defendant  to  come  to  this  court  and  ask  lor  his  discharge. 
The  application  is  not  by  way  of  appeal  from  the  decision  of  the 
learned  judge,  but  is  a  substantive  application,  and  therefore  new 
facts  may  be  introduced.  Several  cases  are  to  this  effect  Indeed,  in 
the  late  case,  Peg-ler  v.  Hislopy  in  the  exchequer,  it  was  held,  that  it 
was  competent  for  the  defendant  to  show  that  there  was  no  cause  of 
action,  but  that  he  meant  to  do  that  quite  to  the  satisfaction  of  the 
courts  It  is  clearly  competent  for  the  defendant  to  show  that  he  had 
no  intention  of  leaving  the  country.  Both  of  these  things  the 
defendant  attempts  to  do.  —  [His  lord!ship  here  referred  to  the  affida- 
vits.] —  It  seems  to  me,  from  these  affidavits,  that  the  defendant  has 
not  brought  himself  within  the  rule,  laid  down  by  the  court  of  ex- 
chequer, of  satisfying  the  court  that  the  plaintifi  had  no  cause  of 
action,  neither  has  he  convinced  me  that  he  had  no  intention  of  going 
abroad  The  rule,  therefore,  must  be  discharged  altogether,  and  with 
costs. 

BmUc  discharged  accordinglff. 
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NoDEN  V.  Johnson  &  another,^ 

December  7, 1850. 

Trespass  —  Plea  of  Justification  —  Material  Averment  —  Matter  of 

Description — Distinct  Trespasses. 

TreapaBS,  for  that  the  defendant  "  assaalted  the  plaintiflT,  and  beat,  bmised,  pushed,  dragged, 
and  palkd  about,  kicked>  wounded,  and  ill  treated  Iiim,  and  then  knocked  down  and  pros- 
trated him  on  the  deck  of  a  certain  vessel,  and  tlien  lilt  and  struck  him  numerous  blows.'* 
Plea,  **  as  to  the  assaulting^,  beating,  and  ill  treating  ^  the  plaintiff',  a  justification  by  the 
defendant  as  captain  of  a  vessel  on  board  of  which  the  plaintiff  and  others  wore  passen- 
gers, and  alleging  that  the  plaintiff  made  a  great  noise,  disturbance,  and  aflfmy  on  board 
the  said  vessel,  and  wm  then  fighting  with  another  person,  '*  then  also  being  a  pasiienger 
in  and  on  board  of  the  said  vessel,  and  whose  name  was  to  the  defendant  miknown,"  and 
was  striving  to  beat  and  wound  the  said  person ;  wherefore  the  defendant,  as  such  captain, 
to  preserve  peace  and  order,  and  prevent  the  beating  and  wounding  of  such  person,  gently 
laid  his  hands  npon  the  plaintiff,  which  was  the  trespass  complained  of:  — 

UMifirtty  that  the  plea  would  have  been  good,  without  the  statement  that  the  person  with 
whom  the  plaintiff  was  fighting  was  a  passenger  on  board  the  vessel,  whose  name  was 
nnknown  to  the  defendant.  Stamdly^  that  such  statement  did  not  necessarily  contain 
matter  of  description,  and,  conseauently,  that  a  failure  of  proof  of  that  part  of  tlie  plea 
was  not  material.  JTiirdlify  that  tne  knocking  down  and  prostrating  of  the  plaintiff  was 
alleged  as  a  distinct  trespass,  and  was  not  covered  by  the  justification  in  the  plea. 

Trespass.  The  declaration  in  substance  alleged  that  the  defend- 
ants <<  assaulted  the  plaintiff,  and  beat,  bruised,  pushed,  dragged,  and 
pulled  about,  kicked,  wounded,  and  ill  treated  him,  and  then  knocked 
down  and  prostrated  him  on  the  deck  of  a  certain  vessel,  and  then  hit 
and  struck  him  numerous  blows.'' 

The  defendant  Johnson,  by  his  third  plea,  as  to  ''the  assaulting,  beat- 
ing, and  ill  treating  "  the  plaintiff,  justined  as  captain  of  a  vessel  having 
the  plaintiff  and  other  persons  as  passengers  on  board,  alleging  that  the 
plaintiff  made  a  great  noise,  disturbance,  and  affray  on  board  the  said 
vessel,  and  was  then  fighting  with  a  certain  other  person, ''  then  also 
being  a  passenger  in  and  on  board  of  the  said  vessel,  and  whose  name 
was  to  the  defendant  unknown,"  and  was  striving  to  beat  and  wound 
the  said  person,  wherefore  the  defendant  Johnson,  for  the  preservation 
of  (he  peace,  and  to  preserve  due  order  and  discipline  in  the  vessel,  and 
to  separate  and  part  the  plaintifT  and  the  other  person  so  fighting 
together,  and  to  prevent  the  plaintiff  from  beating,  wounding,  and  ill 
treating  the  said  other  person  as  he  would  have  done,  then,  as  such 
captain,  gently  laid  his  hands  upon  him,  which  was  the  trespass  men- 
tioned in  the  declaration.  The  other  pleas  were,  not  guilty,  and  son 
assavU  demesne,' 

At  the  trial,  before  Parke,  B.,  at  the  last  Lincoln  spring  assizes,  the 
jury  expressly  found  that  the  plea  of  justification  by  the  defendant 
Johnson  was  fully  proved,  with  the  exception  of  that  part  which 
alleged  that  the  plaintiff  was  at  the  time  fighting  with  another  person, 
^  then  also  being  a  passenger  in  and  on  board  of  the  said  vessel,  and 
whose  name  was  to  the  defendant  unknown,"  the  fact  as  shown  by 
the  evidence  and  further  found,  being,  that  the  plaintiff  was  at  the  time 
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attempting  to  assanlt  a  person  named  Shore,  the  mate  of  the  vessel, 
who  was  the  other  defendant  in  the  action,  and  well  known  to  the 
defendant  Johnson.  Thereupon,  under  the  direction  of  the  learned 
judge,  who  thought  that  the  part  of  the  plea  not  proved  was  material, 
a  verdict  was  entered  for  the  plaintiff,  with  7L  damages ;  leave  being 
reserved  to  the  defendant  Johnson  to  move  to  set  that  verdict  aside, 
and  to  reduce  the  damages  to  5^.,  that  being  the  amount  found  by  the 
jury  in  respect  of  the  alleged  knocking  down  and  prostrating  of  the 

Klaintiff  on  the  deck  of  the  vessel,  which  was  proved,  and  which  the 
earned  judge  ruled  was- alleged  as  a  distinct  trespass  not  covered  by 
the  plea.  There  was  no  evidence  of  any  joint  trespass  having  been 
committed,  and  a  verdict  was  found  for  the  other  defendant,  Shore. 

In  Easter  term  last  a  rule  nisi,  pursuant  to  the  leave  reserved, 
and  also  for  a  new  trial,  on  the  ground  of  misdirection  as  to  the  tres- 
pass in  respect  to  which  the  5s.  damages  had  been  assessed,  was  ob* 
tained,  against  which 

Ha^es  (November  28)  showed  cause.  The  allegation  in  the  plea, 
that  the  plaintiff  was  fighting  with  another  person,  then  being  ^'a  pas«- 
senger  in  and  on  board  of  the  said  vessel,  and  whose  name  was  to 
the  defendant  unknown,"  is  a  material  part  of  the  plea ;  and  the  whole 
not  having  been  proved  as  alleged,  the  justification  is  not  made  out. 
This  falls  within  the  well-estabGshed  rule  as  to  certainty  in  pleading. 
The  particulars  of  the  alleged  aflray  were  necessary  to  be  stated  in 
the  plea.  Terror  caused  to  persons  may  constitute  an  "  affray  ;*'  but 
then  it  must  be  by  others  fighting.  Then,  words  will  not  be  enough. 
1  Russ.  on  Cr.  271 ;  1  Hawk.  P.  C.  63.  The  plea,  therefore,  could  not 
have  rested  merely  on  the  allegation  of  an  affray,  any  more  than  it 
would  be  sufficient  to  plead  simply  a  burglary,  and  justify  because  of 
it  The  necessary  circumstances  must  be  stated  in  the  plea  —  SBire 
V.  Ka^e^  4  Taunt  34,  and  proved  as  laid  —  Stephen  on  Pleading,  378. 
The  Kinff  v.  Walker^  3  Camp.  264.  The  plaintiff  here  never  could 
have  supposed  that  the  defendant  intendea  to  set  up  under  the  plea, 
that  he  had  assaulted  the  mate  of  the  vessel,  whose  name  wad 
not  unknown,  nor  was  he,  properly  speaking,  a  passenger  on  board 
the  vessel.  Then,  as  to  the  point  of  misdirection.  The  third  plea  is 
a  plea  of  molliter  mawus  imposuU  simply,  and  more  cannot  be  justified 
under  that  than  a  legal  battery,  not  violence.  Here,  it  is  pleaded  to 
a  part  only  of  the  trespasses.  The  knocking  down  on  the  deck  is  not 
covered  by  it,  and  therefore  the  plaintiff  is  entitled  to  retain  the  ver- 
dict for  the  5s.  found  as  to  that  By  pleading  in  this  form  the  plaintiff 
was  prevented  from  replying  the  excess,  which  he  otherwise  could 
have  done. 

Wilmore,  contra.  An  "affray,"  as  defined  by  Lord  Coke,  3  Inst  168, 
"  is  a  public  offence  to  the  terror  of  the  king's  subjects,  and  so  called  be- 
cause it  affrighteth  and  maketh  men  afraid : "  and  to  the  same  effect  is 
the  definition  given  in  Tomlin's  Law  Die.  •*  Affray,"  and  Hawk.  P.  C. 
b.  1,  c  63.  Here,  the  only  material  part  of  the  plea  is  the  statement  of 
an  affray,  and  it  would  have  been  good  without  the  further  allegatioa 
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83  to  the  person  unknown,  as  there  might  be  an  affray  without  refer- 
ence to  what  was  done  with  that  particular  person.  Then,  if  so,  and 
an  "'  affray ''  does  not  necessarily  include  an  assault,  the  plea  c<mld 
not  particularize  the  affray  any  more  than  it  does. 

[Coleridge^  J.  An  affray  admits  of  some  particular  definition,  and 
the  circumstances  necessary  to  constitute  that  might  be  stated.] 

The  plea,  as  proved,  shows  sufficient  for  that  purpose.  But,  further, 
the  plea  sets  up  a  justification  by  virtue  of  the  defendant's  authority 
as  captain,  which  seems  to  have  escaped  the  notice  of  the  learned 
judge  at  the  trial,  and  on  that  ground  the  defendant  is  entitled  to  a 
new  trial.  Abbott  on  Shipping,  6th  ed.  188.  Bopce  v.  Bayliffe.,  1 
Camp.  58.  Then,  as  to  the  other  point  The  plea  justifies  the  whole 
trespass.  The  prostrating  on  the  deck  is  onlv  the  consequence  of 
the  assault  and  beating.  In  Bush  v.  Parker^  1  Bing.  N.  C.  72 ;  8.0. 
3  Law  J.  Rep.  (n.  s.)  C.  P.  242,  there  appeared  to  be  a  distinct,  fresh 
trespass  not  justified.  Here,  the  words  in  the  declaration,  ^  and  then 
knocked  down,"  &c.,  show  that  it  ^as  all  one  and  the  same  occur- 
rence. Taylor  v.  Cole^  3  Term  Bep.  292.  Bbmt  v.  Beaumont^  2  Cr.  M. 
ic  R.  412.    Kavanoffh  v.  Ottdge,  7  Man.  &  G.  316 ;  a,c.  13  Law  J.  Rep. 

|X»  S.I   O.  A  .  vu»  r^  ■»  iM 

^       '  Oar.  adv.  vuU. 

The  judgment  of  the  court  *  was  now  delivered  by 

Patteson,  J.  There  were  two  questions  in  this  case:  the  first, 
whether  the  third  plea  was  proved ;  and  the  second,  whether,  if  proved, 
it  covered  all  the  trespasses  of  which  the  plaintiff  gave  evidence.  [His 
lordship  here  stated  the  dedamtion  and  the  third  plea  as  above  set 
forth,  and  then  proceeded.]  The  evidence  was  conflicting,  but  the 
jury  found  the  plea  proved,  except  that  the  person  with  whom  the 

}>Iaintiff  was  fighting  was  not  a  passenger  and  unknown  to  the  de- 
eadant  Johnson,  but  that  he  was  the  other  defendant,  (Shore,)  the 
mate  of  the  vessel ;  and  the  question  is,  whether,  notwithstanding  the 
failure  of  the  defendant's  proof  in  that  respect,  he  is  entitied  to  have 
the  verdict  entered  for  him  upon  that  plea.  It  may  be  that  the  allega- 
tion, that  the  plaintiff  was  making  a  noise,  disturbance,  and  afiray, 
would  not  without  more  justify  a  battery,  without,  at  least,  averrhig 
a  previous  request  to  desist,  and  even  though  it  was  said  that  the  de- 
fendant interfered  to  preserve  discipline  on  board  the  vessel  of  vrhich 
he  was  captain,  the  plaintiff  being  a  passenger  only.  But  the  defend- 
ant alleges  further,  that  the  plaintiff  was  actually  fighting  with  another 
person  on  board,  and  that  he  interfered  to  preserve  the  peace  and 
prevent  the  plaintiff  beating  and  ill  treating  such  person.  -  This  was 
proved,  and  if  the  statement  that  such  third  person  was  a  passenger,  atid 
nis  name  unknown  to  the  defendant  Johnson,  can  be  rejected  as  an 
immaterial  aUegation,  and  is  not  matter  of  description,  the  defendant 
would  be  entitled  to  the  verdict  upon  the  third  plea.  It  was  quite 
immaterial  who  the  person  was  with  whom  the  plaintiff  was  fighting. 

If  be  was  fighting  with  any  one,  whoever  he  might  be,  the  defendant 
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might  justify.  It  wus  unimportant  whether  his  name  was  known  or 
unknown,  and  we  think  the  plea  would  have  been  good  if  it  had 
merely  stated  that  the  plaintiff  was  fighting  with  another  person, 
without  stating  such  person's  name,  or  that  it  was  unknown  to  the 
defendant.  The  offence  of  larceny  consisting  in  taking  and  cairying 
away  goods  and  chattels,  with  intent  to  deprive  the  right  owner  of 
his  property,  the  indictment  must  state  the  owner  by  name,  if  known, 
or  the  omission  must  be  excused  by  stating  that  it  is  not  known.  The 
offence  depending  mainly  upon  the  ownership,  it  is  necessary  that  it 
should  be  stated  if  it  can  be ;  but  in  such  a  case  as  the  present,  where 
nothing  can  turn  upon  the  identity  of  the  person  with  whom  the  plain- 
tiff was  fighting,  the  fact  of  fighting  being  all  that  is  material,  there 
can  be  no  reason  for  requiring  the  name  to  be  stated  or  the  omission 
excused. 

If,  then,  it  was  unnecessary  to  have  described  the  person  with  whom 
the  plaintiff  was  fighting,  either  by  name  or  otherwise,  the  plea  would 
have  been  good,  and  the  defendant  entitled  to  the  verdict  for  him,  if 
the  words  ^  then  also  being  a  passenger  in  and  on  board  of  the  said 
vessel,  and  whose,  name  is  to  the  defendant  Johnson  unknown,"  had 
been  omitted.  That  statement  may  be  divided  into  two  parts ;  first, 
so  much  as  contains  the  words  "  then  also  being  a  passenger  Jn  and 
on  board  the  same  vessel;"  and,  secondly,  so  much  as  contains  the 
words  "  and  whose  name  is  to  the  defendant  Johnson  unknown."  The 
first  part  does  not  contain  matter  of  description  of  the  person,  chamc- 
ter,  or  condition  of  the  individual,  nor  are  the  Words  "  then  also  being  " 
so  much  words  of  description  as  of  allegation  and  averment ;  and  if 
not  necessarily  words  of  description,  that  part  may  be  rejected  as  sur- 
plusage, it  being  quite  immaterial  whether  the  person  was  a  passenger 
or  not  The  word  "  being  "  was  considered  to  be  an  averment  in  ne 
Kififf  V.  Boyall^  2  Burr.  832.  In  Draper  v.  Garrat,  2  B.  &  C,  2 ;  s.  c. 
1  Law  J.  Rep.  K.  B.  219,  a  variance  between  the  statement  of  tha 
suitors  before  whom  a  judgment  in  the  county  court  had  been  recov- 
ered and  the  proof  was  holden  immaterial,  because  enough  remained, 
Tejecting  the  part  in  respect  of  which  the  variance  arose,  to  support 
the  pleading.  So,  in  Lewis  v.  Walter^  3  B.  &  C.  138,  n, ;  s.  c.  2  Law  J. 
Rep.  K.  B.  219,  where  it  was  alleged  that  the  plaintiff  was  an  attorney, 
and  that  certain  libellous  matter  was  published  of  and  concerning  the 
plaintiff*,  and  of  and  concerning  him  in  his  profession,  it  was  held  to  be 
no  variance  that  the  plaintifi'  failed  to  show  that  it  was  of  and  con- 
cerning him  as  attorney,  the  rest  of  the  allegation  being  proved,  which 
was  enough  to  maintain  the  action.  The  second  part  of  the  state- 
ment does  not  contain  matter  of  description,  but  rather  assigns  a  rea- 
son for  not  stating  the  name  of  the  person,  that  it  wft  unknown.  This 
would  have  been  a  material  allegation  if  it  had  been  necessary,  as  in 
an  indictment  for  larceny,  to  state  the  name  or  to  aver  that  it  was  un- 
known, and  a  failure  of  the  proof  in  that  case  might  defeat  the  plea; 
but,  as  already  stated,  we  do  not  think  that  it  was  material  either  that 
the  name  should  be  stated  or  the  omission  excused ;  and,  consequently, 
we  are  of  opinion,  that  the. variance  in  the  proof  as  to  the  name  being 
unknown  was  immaterial.    Our  judgment,  therefore,  is,  that  the  ver- 
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ahovld  be  eateied  for  the  defendant  on  the  third  plea.  We  are^ 
however,  of  opinion,  that  that  plea  does  not  cover  all  the  trespasaea 
pioved,  and  that  the  knocking  down  and  prostrating  the  plaintiff  are 
charged  distinctly  from  the  assaulting,  beating  and  ill  treating  justified 
in  the  plea ;  and  that  the  plaintiff  is  entitied  to  retain  his  verdict  for 
&•  for  knocking  him  down,  as  distinctiy  chaiged  in  the  decUratioa 
and  proved,  and  not  justified  by  the  plea. 

Rule  absobUe  to  reduce  the  damagee. 

Ride  far  a  new  trial  discharged. 


Daniel  v.  Morton.^ 

Noyembcr  (^  1850. 

Eeeksiastical  Law  —  Clergi/  —  UwUm  of  Benches  —  NofHreridenee 
^»  1  4*  2  Vict.  c.  106 —  Sequestration — Jurisdiction  of  Bishop. 

Tht  noion  of  two  or  moro  benefices  cannot  be  effected  withont  the  Msent  of  the  fwtionf. 

Qicrei  ivlietlier  a  nnion  of  two  benefice*  daring  the  life  of  the  incnmbent  is  valid. 

Aj  btrng  perpetnal  curate  of  W.  S.,  a  benefice  with  cnre  of  sonls,  was  subseqaentlj  iirasenlied, 
iostitated,  and  inducted  to  a  rectorj,  C,  also  with  euro  of  sonla ;  both  benefices  being  in 
the  diocese  of  N^  and  fifty  miles  iwart  from  each  other.  Concarrentlj  with  his  presentation 
and  institntion  to  the  latter  beneiioe,  the  bishop  of  N.,  by  an  instmment  nnder  his  episcopal 
seal,  addressed  to  A,  as  perpetual  cnrate  of  W.  S.  and  rector  of  C,  which  recited  that  good 
causes  had  been  alleged  and  allowed,  united,  annexed  and  incorporated  the  rectory  with 
the  perpetual  curacy  daring  the  Incumbency  of  A,  in  the  latter,  and  so  long  as  he  should 
be  perpetual  cnrate  there,  and  no  longer,  by  the  bi8hop*s  ordinary  authority,  prorided  thai 
A  should  keep  a  sufficient  curate  to  instruct  and  teach  the  people  of  the  pairisn  in  which  bo 
should  not  reside :  — 

MMy  tiiat  the  legal  effect  of  this  instrument  was  not  to  create  a  nnion  of  the  two  beneficea 
in  the  proper^ense  of  the  term,  so  that  residence  in  the  one  produced  a  non-residence  in 
tlie  odwr  of  the  two  benefices ;  and  that  the  bishop  had  jurisdiction,  under  the  1  &  S  Vict 
c  lOtt,  to  appoint  a  cnrate  for  the  parish  in  which  A  did  not  de  /ado  reside,  and  to  enforoa 
payment  of  the  stipend  assigned  to  him,  nnder  sect  83  of  that  act 

A  monition  was  issued  by  the  bishop,  which  recited  that  a  complaint  had  bten  made  by  the 
citrale  that  arrears  of  stipend  were  due  to  him,  which  A  had  wilfully  neglected  and  re- 
ftesed  to  pay,  and  that  A  and  the  curate  having  appeared  before  him,  the  bishop  heard 
anmmaiilT  toie  said  differences,  and  that  the  said  complaint  was  duly  proved  before  him, 
and  tiiat  be  adjudged  the  same  to  be  true:  it  then  admonished  and  required  A  to  wy  the 
aaid  arrears.  Default  being  made  in  payment,  a  sequestration  issued,  under  which  tho 
frnits  of  the  benefice  were  seized  to  satisfy  the  arrears  of  the  stipend :  — 

Mdd,  ttiat  A  could  no^  after  the  sequestration  issued,  object  that  he  had  not  been  guilty  of  a 
fcAisal  to  pay  the  stipend,  or  that  he  had  no  notice  of  the  cumte  being  appointed  by  the 
biabopu 

Assumpsit  for  money  had  and  received  by  the  defendant  to  the  plain* 
tifT's  Qse. 

Plea  —  JVbfi  assumpsit. 

At  the  trial,  before  Parke,  B.,  at  the  Norfolk  summer  assizes,  1848| 

■^— ^^-^"^^— ^~^— ^— — ^-^^— ^^—      --  -  -■  ■ 
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a  verdict  pasaed  for  the  plaintiff  for  25/.  Us.  9d^  subject  to  the  fcHloW' 
iiigcase:  — 

The  plaintiff  was,  on  the  26th  of  January,  1835,  duly  appointed  and 
licensed  to  the  perpetual  curacy  of  West  Somerton,  in  the  county  of 
Norfolk,  the  said  perpetual  curacy  being  a  beuefidb  with  cure  of  souls  ; 
and  was,  on  the  15th  of  March,  1836,  duly  presented  and  instituted 
and  inducted  in  the  rectory  of  Ck>mbs,  in  the  county  of  Suffolk,  the 
said  rectory  being  also  a  benefice  with  cure  of  souls.  In  the  lastpmen- 
tioned  year,  and  before  the  plaintiff  was  instituted  or  inducted  as  last 
aforesaid,  the  late  lord  bishop  of  Norwich,  in  whose  diooese  the  par- , 
ishes  of  West  Somerton  and  Combs  were  both  situated,  did  give  and 
grant  unto  the  plaintiff  by  an  instrument  in  writing,  sealed  with  the  epis- 
oopal  seal  of  the  said  bishop,  and  bearing  date  the  15th  of  March,  lo36, 
and  which  ins^ment  is  in  the  following  words :  "  Henry,  by  divine 
penuission,  bishop  of  Norwich,  &c.,  to  Richard  Daniel,  derk,  perpetual 
curate  of  the  perpetual  curacy  and  parish  church  of  West  Somerton, 
in  the  county  of  Norfolk,  and  also  to  be  rector  of  the  rectory  and  par- 
ish church  oi  Combs,  in  the  county  of  Suffolk,  and  respectively  within 
our  diocese  of  Norwich  and  jurisdiction,  &c.  Whereas  divers  good 
causes  have  been  before  us  alleged,  and  upon  previous  and  due  exam- 
ination of  the  same  have  by  us  been  allowed  and  approved,  we  do 
by  these  presents  unite,  annex  and  incorporate  the  aforesaid  reciory  of 
Combs,  with  all  its  rights,  &c.,  to  and  with  the  aforesaid  perpetual 
curacy  of  West  Somerton  during  your  incumbency  on  the  same  and 
so  long  as  yon  shall  be  perpetual  curate  there  and  no  longer,  by  our 
ordinary  authority,  and  as  much  as  in  us  lies,  and  the  laws  and  statutes 
of  this  realm  do  permit,  and  not  otherwise,  so  that  you  the  aforesaid  rec- 
tory of  Combs,  with  the  aforesaid  perpetual  curacy  of  West  Somer- 
ton, may  as  one  benefice,  so  long  as  you  are  perpetual  curate  of  the 
said  perpetual  curacy  of  West  Somerton,  retain,  and  the  fruits,  &c., 
of  both  the  said  benefices,  (the  burdens  and  charges  due  on  the  same 
being  by  you  sustained,)  receive,  convert,  and  apply  to  your  own  use, 
freely  and  lawfully,  any  ecclesiastical  ordinances  to  the  contrary  not- 
withstanding ;  provided,  nevertheless,  that  you  have  and  keep  a  suffi- 
cient curate,«licen8ed  and  approved  by  our  ordinary  authority,  to  instruct 
and  teach  the  people  of  the  parish  in  which  you  shall  not  reside,"  &c. 

On  the  9th  of  August,  1836,  the  defendant,  then  being  a  clerk  in 
holy  orders,  was  duly  licensed  and  approved  by  the  said  late  bishop  to 
the  curacy  of  West  Somerton,  being  that  one  of  the  parishes  afore- 
said in  which  the  plaintiff  did  not  reside,  on  the  nomination  of  the 
plaintiff,  at  a  salary  of  50/.  per  annum.  And  the  defendant,  having 
first  taken  the  oaths  and  subscribed  the  articles  as  by  law  required, 
from  thence  until  the  month  of  March,  1847,  performed  the  duties  of 
curate  of  and  instructed  the  people  of  the  said  parish.  The  plaintiff  has 
always  continued  to  hold  both  preferments,  has  not  been  collated  or 
instituted  to  any  other  benefice,  and  has  always  resided  since  he  be- 
came rector  of  Combs  as  aforesaid,  and  still  resides  in  the  said  parish 
of  Combs,  which  parish  is  distant  fifty  miles  from  West  Somerton, 
and  has  not  at  any  time  during  that  period  actually  resided  at  West 
Somerton.     On  the  17th  of  April,  1848,  the  defendant,  claiming  to  be 
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sequestrator  of  the  said  perpetual  curacy  of  West  Somerton,  under 
the  authority  of  the  acts  and  proceedings  hereinafter  mentioned,  de- 
manded and  received  from  the  cashier  of  Queen  Anne's  bounty  a  sum 
of  25L  Us.  9(Lj  which  was  then  in  the  hands  of  such  cashier  for  the 
use  of  the  perpetual  curate  of  West  Somerton  aforesaid,  and  consti* 
tuted  part  of  the  income  of  the  said  curacy ;  and  it  is  admitted,  for 
th«  purposes  of  this  action  only,  that  the  plaintiff  is  entitled  to  hold  his 
verdict  for  the  said  last-mentioned  sum,  unless  the  court  shall  be  of 
opinion,  under  the  circumstances  of  this  case,  that  the  defendant  had 
a  right  to  receive  the  same  as  sequestrator  of  the  said  perpetual  curacy. 

On  the  4th  of  March,  1846,  and  while  the  defendant  still  continued 
to  be  and  to  perform  the  duties  of  curate  of  West  Somerton,  under 
the  license  of  the  said  Edward,  late  bishop,  hereinbefore  mentioned, 
the  present  bishop  of  Norwich  gave  and  delivered  to  the  defendant, 
with  the  intention  that  it  should  operate  as  a  valid  license,  a  license, 
under  his  hand  and  seal,  of  which  the  following  is  a  copy :  *'  Edward, 
by  divine  Providence,  bishop  of  Norwich,  &c.,  to  John  Morton,  clerk, 
greeting.  We  do  by  these  presents  give  and  grant  unto  you,  in  whose 
fidelity,  &c.,  we  do  confide,  our  license  and  faculty  (to  continue  only 
during  our  pleasure,  and  revocable  summarily  without  process)  to  per- 
form the  office  of  stipendiary  curate  in  the  parish  church  of  West  Som- 
erton,*&c.,  on  which  T#e  find  you  actually  employed  by  the  Rev.  Richard 
Daniel,  clerk,  the  incumbent  of  the  said  church,  under  ou^  license, 
dated  the  9th  of  August,  1836,  and  which  license,  so  far  only  as  relates 
to  the  stipend  thereby  assigned  to  you,  we  do  hereby  revoke,  &c.  And 
we  do  hereby  assign  and  appoint  unto  you,  for  your  maintenance  in 
the  said  cure,  the  yearly  stipend  of  80/.,  to  be  paid  you  half  yearly  by 
the  said  incumbent  of  the  said  church,"  &c. 

On  the  11th  of  January,  1848,  the  said  late  Edward,  bishop  of 
NcM*wich,  issued  under  his  hand  and  seal  a  summons  to  the  plaintiff, 
of  which  the  following  is  a  copy:  [The  summons,  after  reciting  the 
license  of  the-  9th  of  August,  1836,  and  of  the  4th  of  March,  1846, 
proceeded,]  "  And  whereas,  the  said  John  Morton  duly  performed  the 
duties  of  the  said  curacy*  from  the  said  month  of  August,  1836,  until 
the  21st  day  of  December  last,  on  which  day  the  said  John  Morton 
gave  up  the  said  curacy,  in  pursuance  ol  notice  in  that  behalf 
duly  given  to  us  and  the  said  Richard  Daniel,  but  hath  complained 
to  us  that  there  is  now  due  to  him  from  you,  the  said  Richard  Daniel, 
for  the  cure  of  the  said  church  up  to  the  said  21st  of  December  now 
last  past,  the  sum  of  80/.,  less  the  income  tax ;  and  that  you,  the  said 
Richard  Daniel,  have  wilfully  neglected  and  refused  to  pay,  and  still 
do  wilfully  neglect  and  refuse  to  pay  the  said  sum  of  80/.,  less  the 
income  tax,  to  the  said  John  Morton.  Now  we,  the  said  Edward, 
lord  bishop  of  Norwich,  do  hereby  summon  and  require  you,  the  said 
Richard  Daniel,  to  appear  before  us,  at  our  palace  in  Norwich,  on 
Friday,  the  2l8t  day  of  January  instant,  at  the  hour  of  11  o'clock  in 
the  forenoon  of  the  same  day,  to  answer  the  said  complaint,  when  and 
where  we  shall  proceed  summarily  to  hear  and  determine  the  same, 
ptursuant  to  the  provisions  of  the  statute,"  &c. 

Previously  to  the  issuing  of  the  said  summons,  a  certain  document, 
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signed  by  the  defendant,  and  purporting  to  be  an  affidavit  of  the  de* 
fendant,  and  to  have  been  sworn  by  him  before  a  surrogate  at  Great 
Yarmouth,  in  the  diocese  of  Norwich,  was  exhibited  to  the  said  bishop 
at  his  palace,  but  not  at  any  court  This  document,  after  stating  that 
the  defendant  was  licensed  to  the  curacy  of  West  Somerton,  upon 
the  nomination  of  the  plaintiff,  as  before  mentioned,  and  reciting  the 
license  of  the  4th  of  March,  1846,  and  that  the  defendant  performed* 
the  duties  of  the  curacy  from  August,  1836,  until  the  2l8t  of  Decem- 
ber, 1847)  declared  that  there  was  due  to  him  from  the  plaintiff,  for 
the  cure  of  the  said  church,  up  to  the  said  21st  of  December,  the  sum 
of  80^  It  then  stated  the  plaintifTs  refusal  to  pay  the  same,  and 
requested  the  lord  bishop  to  hear  and  determine  the  defendant's  com- 
plaint  respecting  the  non-payment  of  the  said  stipend.  On  the  13th 
of  January,  1848,  the  aforesaid  summons  was  duly  served  on  the 
plaintifT,  and  on  the  21st  of  January,  1848,  the  plaintifT  appeared  in 
pursuance  thereof  before  the  said  Edward,  late  bishop,  and  the  de- 
fendant also  appeared,  and  the  aforesaid  document,  purporting  to  be 
an  affidavit  of  the  defendant,  was  then  exhibited  to  the  said  bishop, 
and  the  defendant  was  then  in  the  presence  of  Edward,  late  bishop, 
sworn  to  the  truth  of  the  contents  of  the  said  document,  and  the  said 
late  bishop  then  heard  the  matters  in  dispute  between  the  plaintiff 
and  the  defendant,  and  verbally  decided  that  thef  sum  of  51/.  15s,  Gd. 
was  due  from  the  plaintiff  to  the  defendant,  and  thereupon  the  said 
bishop,  on  the  said  21st  day  of  January,  1848,  issued  a  certain  instru« 
ment  in  writing  under  his  hand  and  seal,  purporting  to  be  a  monition, 
of  which  the  following  is  a  copy :  [The  monition,  after  stating  that 
the  defendant  was  duly  licensed  to  the  curacy  of  West  Somerton,  on 
the  nomination  of  the  plaintiff,  proceeded,]  "  And  whereas,  we,  the 
rifht  reverend  Edward,  lord  bishop  of  Norwich,  on  the  4th  of  March, 
1§I6,  you,  the  said  Richard  Daniel,  being  then  a  non-resident  incum- 
bent, within  the  intent  and  meaning  of  the  act  1  &  2  Vict  c.  106, 
that  is  to  say,  not  having  resided  on  your  aforesaid  benefice  nine 
months  in  the  years  1843, 1844,  and  1845,  or  any  of  them,  but  having, 
for  a  period  exceeding  three  months,  in  the  course  of  every  of  the 
years  aforesaid,  and  also  from  the  31st  of  December,  1845,  until  and 
on  the  said  4th  of  March,  1846,  absented  yourself  from  your  aforesaid 
benefice,  and  not  having  during  the  times  aforesaid  performed  the 
ecclesiastical  duties  of  the  same,  and  the  said  John  Morton  then  being 
the  curate  of  and  employed  by  you,  the  said  Richard  Daniel,  and  per- 
forming the  ecclesiastical  duties  of  the  said  benefice,  and  serving  the 
said  parish  church,  did,  by  a  license  under  our  hand  and  seal,  bearing 
date  the  4th  of  March,  1846,  assign  and  appoint  unto  the  said  John 
Morton  the  yearly  stipend  of  80/.,  for  his  maintenance  in  the  said 
cure,  to  be  paid  to  him  by  you,  the  said  Richard  Daniel,  half  yearly. 
And  whereas,  differences  having  arisen  between  you,  the  said  Richard 
Daniel,  as  such  perpetual  cumte  and  incumbent  as  aforesaid,  and  the 
said  John  Morton,  your  said  curate  as  aforesaid,  touching  the  pay- 
ment of  the  said  stipend  and  the  arrears  thereof;  and  the  said  John 
Bforton  having  complained  to  us  that  there  was  due  to  him  from  yon, 
the  said  Richard  Daniel,  as  such  perpetual  curate  and  incumbent  as 
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aforesaid,  in  respect  of  the  said  stipend,  and  for  the  arrears  thereof,  up. 
to  the  4th  of  September,  now  last  past,  the  sum  of  olL  15s,  6^/.,  after 
deducting  the  sum  of  IL  Us.  2d.  income  tax ;  and  that  you,  the  said 
Richard  Daniel,  had  wilfully  neglected  and  refused,  and  still  did  wil- 
fuUy  neglect  and  refuse,  to  pay  the  said  sum  of  51L  15s,  6^.,  although 
payment  thereof  had  been  duly  demanded  of  you  by  the  said  John 
Morton ;  and  you,  the  said  Richard  Daniel,  having  been  duly  sum- 
moned and  required  to  appear  and  answer  the  said  complaint  of  the 
said  John  Morton,  and  having  appeared  before  us  pursuant  to  the 
said  summons,. we,  the  said  Edward,  lord  bishop  of  Norwich,  did 
proceed  summarily  to  hear  and  determine  the  said  differences  and 
complaint ;  and  the  said  complaint  was  duly  proved  before  us,  and 
we  have  adjudged  the  same  to  be  true.  Now,  therefore,  it  manifestly 
appearing  to  and  having  been  adjudged  by  us  that  the  said  sum  of 
51L  15s.  6d.  is  due  to  the  said  John  Morton  from  you,  the  said 
Richard  Daniel,  as  such  perpetual  curate  and  incumbent  as  aforesaid, 
in  respect  of  the  said  stipend  so  assigned  to  the  said  John  Morton  by 
us  as  aforesaid ;  and  that  you,  the  said  Richard  Daniel,  have  wilfully 
neglected  and  refused,  and  do  still  wilfully  neglect  and  refuse,  to  pay 
the  said  sum  of  51^  155.  6d.  to  the  said  John  Morton,  we  do  hereby 
admonish  and  require  you,  the  said  Richard  Daniel,  to  pay  to  the  said 
John  Morton,  on  or  before  the  21st  of  February  now  next  ensuing, 
the  said  sum  of  51^  15^.  6(L,  or,  in  default  thereof,  that  you  do,  on  the 
22d  of  February,  now  next  ensuing,  at  the  hour  of  11  o'clock  in  the 
forenoon  of  the  same  day,  at  our  palace  in  Norwich,  show  cause  to 
us,  by  affidavits  or  otherwise,  as  the  case  may  require,  why  sequestra- 
tion should  not  issue  to  enforce  the  payment  of  the  same,"  &c. 

The  aforesaid  monition  or  instrument,  in  writing,  was,  on  the  6th 
of  February,  1848,  personally  served  upon  the  plaintilT,  and  was  im- 
mediately after  such  service  returned  into  the  consistorial  court  of  the 
said  bishop,  and  filed  in  the  said  court,  together  with  an  affidavit  of  the 
time  and  manner  of  the  service  thereof.  And  on  the  29th  of  February, 
1848,  a  writ  of  sequestration  issued  under  the  seal  of  the  consistorial 
coiut  of  the  said  bishop,  which  recited,  as  in  the  monition  last  set  out, 
^  that  the  said  R.  Daniel  hath  made  default  in  such  payment,  and  hath 
not  shown  any  sufficient  cause  by  affidavit  or  otherwise  why  a  seques- 
tration should  not  issue  according  to  the  tenor  of  the  said  monition. 
We  have,  therefore,  thought  fit  to  sequester,  and  by  these  presents  do, 
by  virtue  of  the  authority  to  us  committed  and  granted  in  this  behalf, 
so  far  as  by  law  we  may  or  can,  sequester  all  and  singular  the  fruits, 
&c.,  of  and  belonging  to  the  perpetual  curacy  and  parish  church  of 
West  Sornerton  aforesaid,  and  to  the  said  R.  Daniel,  as  perpetual  cu- 
rate thereof,  and  appoint  you,  the  said  J.  Morton,  sequestrator  thereof, 
during  our  will  and  pleasure  only,  giving  and  granting  unto  you  full 
power  and  authority  to  publish  or  cause  to  be  published  this  our  se- 
questration, by  affixing  a  true  copy  thereof  on  the  door  of  the  parish 
church  of  West  Somcrton  aforesaid,  or  in  such  other  proper  and  con- 
venient place  or  places  as  to  you  shall  seem  meet^  and  by  virtue 
thereof  to  levy,  ask,  sue  for,  recover,  and  receive  into  your  hands  all 
and  singular  the  said  fruits,  &c.,  and  by  and  out  thereof  to  satisfy  and 
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discliaige  the  aforesaid  debt  of  51L  !£$»  6(Lf  due  for  the  serving  of  the 
care  of  the  said  church  as  aforesaid,"  &c 

The  said  writ  of  sequestratioo  was  personally  served  upon  tiie 
plaintiff,  and  was  afterwards  returned  into  the  registry  office  of  the 
consistorial  court  of  the  diocese  of  Norwich,  apd  there  filed,  together 
with  an  affidavit  of  the  time  and  manner  of  the  service  thereof,  cuid 
thereupon  the  defendant  took  upon  himself  the  office  of  sequestrator, 
and  as  such  claimed  and  received  the  above-mentioned  sum  of  25L 
111.  d(L  The  arrears  in  respect  of  which  the  proceedings  took  place 
before  the  bishop  and  the  sequestrators  were  wholly  in  respect  of  the 
difference  between  the  sum  of  80/.  and  50L  a  year,  the  latter  amount 
being  fully  paid  and  satisfied. 

The  question  for  the  opinion  of  the  court  was,  whether  the  defend- 
ant had  a  right  to  receive  the  said  sum  of  252.  lis.  9^  and  hold  the 
same  against  the  plaintiff.  If  the  court  should  be  of  opinion  he  had 
not  a  right  to  do  so,  the  verdict  for  the  plaintiff  was  to  stand ;  other- 
wise, a  verdict  was  to  be  entered  for  the  defendant,  or  a  nonsuit,  as 
the  court  should  decide. 

(yMallepj  (Byles^  Serj.,  with  him,)  for  the  plaintiff.^  The  question 
in  this  case  is  of  considerable  importance  in  the  diocese  of  Norwich, 
in  which  a  practice  of  uniting  small  livings  has  prevailed.  The 
sequestration  issued  under  the  provisions  of  the  1  &  2  Vict  c  106, 
8.  83,  which  requires  the  bishop  to  assign  to  every  cumte  of  a  ncHi- 
resident  incumbent  (such  curate  being  appointed  under  sect.  75) 
a  specified  stipend  proportioned  to  the  value  of  the  living ;  and  in 
case  any  difference  shall  arise  between  the  incumbent  and  the  curate 
touching  such  stipend,  the  bishop  is  enabled  to  hear  and  determine 
the  same ;  and  in  case  of  wiUul  neglect  or  refusal  to  pay  such  stipend, 
he  may  enforce  payment  by  monition  and  sequestration  of  the  profits 
of  the  benefice.  The  validity,  therefore,  of  this  sequestration  depends 
upon  the  question  whether  the  plaintiff  was  a  non-resident  incumbent 
at  the  time  when  the  defendant  was  licensed  as  curate;  and  this 
again  turns  upon  whether  the  instrument  of  March  15, 1836,  operated 
as  a  union  of  the  benefices  of  West  Somerion  and  Ck>mbs,  or  merely 
as  a  dispensation  permitting  the  plaintiff  to  hold  the  two  livings.  Ii 
it  amounts  to  a  union  of  the  benefices,  the  residence  of  the  plain- 
tiff upon  Combs  would  be  in  point  of  law  a  residence  upon  West 
Somerton,  and,  therefore,  the  bishop  would  have  no  jurisdiction  to 
license  a  curate  and  appoint  a  stipend  under  the  act  as  in  case  of  a 
non-resident  incumbent,  and  the  sequestration  would  be  consequently 
void.  Such  a  union  the  plaintiff  contends  took  place.  The  instru- 
ment cannot  operate  as  a  dispensation,  because  that  is  not  an  act 
within  the  power  of  the  bishop.  The  pope^or  archbishop  of  Canter- 
bury, exercising  legatine  authority,  were  the  only  persons  who  ever 
dispensed  with  pluralities,  and  dispensations  were  also  granted  to 
particular  persons,  such  as  chaplains  to  peers,  and  other  great  officers. 

1  November  12,  before  Lord  Campbeli.,  C.  J.,  CoLsanMB,  WitfRniAir,  sod 

V4I. 
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Cribaon's  Codex,  p.  966,  and  Watson's  Clergyman's  Law,  p.  31.  If 
there  is  no  anion  here,  the  living  of  West  Somerton  would  be  avoided 
by  the  acceptance  of  the  bene6ce  of  Combs ;  and  if  so,  as  the  pj^ntiff 
could  not  be  incumbent  of  West  Somerton,  the  sequestration  ooqld 
not  issue,  and  so  the  defendant  would  have  no  right  to  the  money. 
HoUanfPs  Case^  4  Rep.  75,  b,  and  AlsUm  v.  Allay,  7  Ad.  &  K  289 ; 
s.  c.  7  Law  J.  Rep.  (iv.  s.)  Exch.  392.  The  language  of  this  document 
is  expressly  that  of  a  union,  not  of  mere  license  or  dispensation. 
And  a  union  of  benefices  was  within  the  ordinary  jurisdiction  of  the 
bishop  of  the  diocese.  Gibson's  Codex,  p.  918.  Unions  may  be 
either  perpetual  or  temporary  during  the  incumbency.  An  instance 
is  given  in  the  appendix  to  Gibson's  Codex,  sect  12,  form  1,  p.  1531, 
of  a  perpetual  union  by  the  commissary  of  the  bishop ;  and  another, 
sect  12,  form  4,  of  a  temporary  union  by  the  archbishop  of  Canter- 
bury, as  ordinary  within  his  own  diocese. 

[Lord  Campbettj  C  J.  In  what  respect  does  a  temporary  union 
differ  from  a  dispensation  ?] 

The  dispensation  is  personal,  and  authorizes  the  parson  to  hold  two 
livings  any  where ;  the  temporary  union  is  confined  to  the  specified 
livings,  which  must  both  be  within  the  diocese  of  the  bishop  incor- 
porating them.  Barbosa  CoUectcmea  Doctoram,  tom.  5,  p.  225,  in  De* 
creti  Gratianij  part  2,  cans.  10,  qusBst  3,  c.  3. 

[Lord  Campbell,  C.  J.  Can  the  bishop  unite  prqprio  vigwe  without 
the  consent  of  the  patron  ?] 

The  precedent  in  Gibson's  Codex  seems  to  show  that  no  such  con- 
sent is  necessary ;  at  all  events,  where  the  union  is  only  temporary,  it 
is  not,  for  in  that  case  the  patron's  interest  is  not  affected.  But  even 
if  such  consent  be  needed,  according  to  Austin  v.  Tiayne,  Cro.  Eliz. 
500,  it  need  not  be  given  at  the  same  time  with,  or  incorporated  into, 
the  act  of  union ;  and  there  being  in  this  case  no  statement  that  the 
patron  dissented,  the  presumption  is,  that  every  thing  necessary  to 
make  a  valid  union  took  place.  The  21  Hen.  8,  c.  13,  s.  9,  prohibiting 
anions,  applies  only  where  the  first  living  is  above  SL  value  in  the  king's 
books,  and  the  37  Hen.  8,  c.  21,  which  requires  the  assent  of  the  patron, 
applies  only  where  one  of  the  livings  is  not  above  6/.  It  is  not  shown 
that  the  value  of  West  Somerton  is  not  above  6/.  and  less  than  8^ 
If  it  be  so,  the  union  is  not  prohibited. 

[Ocfleridffe,  J.     Surely  it  lies  on  you  to  establish  a  valid  union.} 

The  Qtieen  v.  Page,  Ibid.  719,  may  be  relied  on  for  the  defenaant^ 
to  show  that  such  an  instrument  as  this  may  be  treated  as  a  dispen- 
sation so  as  to  effectuate  the  intention  of  the  party  granting  it  But 
there,  the  person  to  whom  it  was  given  was  one  of  those  who,  by  the 
21  Hen.  8,  c.  13,  are  authorized  to  purchase  dispensations ;  and  it 
could  not  operate  as  a  union,  because  it  did  not  come  from  the  bishop^ 
but  from  the  archbishop.  The  existence  of  temporary  unions  is  there 
glanced  at  in  the  course  of  the  argument,  as  being  those  which  are 
meant  by  the  word  "unions"  in  the  21  Hen.  8,  c.  13,  s.  10,  11.  But, 
at  all  events,  the  bishop  had  no  power  to  issue  the  sequestration  until 
the  plaintiff  had  been  guilty  ot  a  wilful  refusal  to  pay  the  stipend, 
and  no  such  fact  is  here  found  by  the  case.     There  was  no  notice 
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given  to  the  plaintiff  that  the  defendant  was  perfonning  the  duties 
of  curate  at  an  increased  salary,  nor  that  the  bishop  had  intervened, 
and  tijisated  the  plaintiff  as  non-resident  Every  one  of  the  acts  set 
out  were  done  behind  the  plaintifTs  back. 

[  Coleridge^  J.  These  are  merits,  which  we  must  assume  that  the 
bishop  decided,  and  as  to  which  the  plaintiff  might  have  been  heard 
when  he  was  summoned.] 

Sir  A,  Cockburfij  Solicitor  General^  ( Ckmch  with  him,j  contra. 

\Lord  Campbell^  C.  J.  You  need  not  trouble  yourself  upon  the  last 
point] 

If  this  cannot  be  supported  as  a  union  of  the  benefices,  the  plaintiff 
must  fail,  because  a  mere  dispensation  to  hold  two  livings  will  not 
make  residence  on  one  residence  on  both ;  and  moreover,  since  the 
21  Hen.  8,  c.  13,  no  license  or  dispensation  for  pluralities  can  be 
granted,  except  by  the  archbishop.  It  is  plain  that  no  union  was  here 
intended  by  the  bishop  of  Norwich.  A  union  must  be  permanent; 
whereas  the  privilege  here  granted  is  limited  to  the  incumbency  of  the 
plaintiff.  What  is  called  a  teniporary  union  cannot  exist  except  as  a 
dispensation,  as  in  the  case  of  The  Queen  v.  Page.  Com.  Dig.  "  Ad- 
vowson,"  F,  speaks  of  a  union  as  consolidating  the  churches  and 
making  them  one,  and  assumes  that  the  consent  of  the  patron  is 
necessary ;  although,  according  to  Aust^  v.  Twyne^  the  consent  need 
not  be  concurrent  with,  but  may  follow  the  act  of  union.  The  instru- 
ment of  dispensation  provides  that  the  plaintiff  shall  keep  a  curate 
for  that  parish  in  which  he  shall  not  reside ;  and  the  license  granted 
to  the  defendant  is  as  curate  of  West  Somerton,  not  of  West  Som- 
erton-cum-Combs,  as  would  be  the  case  if  the  benefices  were»united. 
That  shows  what  was  intended  to  be  done. 

[Lord  Campbell^  C.  J.  We  must  look  to  the  legal  effect  of  the 
document,  not  to  the  bishop's  intention.] 

The  sequestration  alleges  non-residence  of  the  plaintiff.  If  he 
seeks  to  dispute  that  fact,  the  onus  of  doing  so  lies  upon  him.  The 
object  of  all  the  statutes  on  this  subject,  since  the  21  Hen.  8,  c  13, 
has  been  to  restrain  pluralities.  If  a  union  is  relied  upon,  a  valid 
union  to  which  the  patron  has  consented  must  be  positively  proved. 
The  37  Hen.  8,  c.  21,  applies  only  to  churches  within  a  mile  of  each 
other;  whereas  these  two  benefices  are  found  to  be  fifty  miles  apart 
Therefo/e  that  act  cannot  affect  the  present  question. 

OMaUey^  in  reply.  There  is  no  authority  that  a  union  must 
necessarily  be  permanent;  and  the  precedent  in  Gibson's  Codex  is  in 
favor  of  the  legality  of  a  temporary  union ;  at  all  events,  if  this  is 
void  as  an  act  of  union,  the  plaintiff  had  no  incumbency  upon  which 
the  sequestrator  could  act  BeAfigj^  v.  Gr^gg^  10  Bing.  352 ;  s.  c.  & 
Law  J.  Rep.  (n.  s.)  C.  P.  121.  r     i 

\Lord  Campbell^  C.  J.  ^^^^■^iPi  ir  ad^ftlly  in  possession  of  the 
livmg,  it  does  not  lie  in  the  plaintiff's  mouth  to  say  he  is  not 
incumbent] 

Cur,  adv.  vuU. 
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Judgment  was  now  delivered  by 

Lord  Campbell,  C.  J.  This  was  a  special  case,  which  raised  for 
oor  determination  a  question  on  the  validity  of  a  sequestration  issued 
by  the  late  bishop  of  Norwich,  under  which  the  defendant  had  been  ap- 
pointed sequestrator,  and  received  the  sum  of  251,  lis.  9cL  If  the  writ 
of  sequestration  had  duly  issued,  it  was  not  denied  that  the  money 
had  been  duly  received,  and  that  the  plaintiff's  action  would  fail 
Upon  consideration,  we  are  of  opinion  that  the  writ  of  sequestration 
had  duly  issued.  The  plaintiff,  in  1835,  became  perpetual  curate  of 
West  Somerton,  a  benefice  with  cure  of  souls,  and  in  1836  was  duly 
presented,  instituted,  and  inducted  to  the  rectory  of  Combs,  also  a 
benefice  with  cure  of  souls ;  both  benefices  are  in  the  diocese  of  Nor- 
wich, and  fifty  miles  apart  from  each  other.  Concurrently  with  his 
presentation  and  institution  to  the  latter  benefice,  the  then  bishop  of 
Norwich,  by  an  instrument  under  his  episcopal  seal,  which  was  ad- 
dressed  to  the  plaintiff  as  perpetual  curate  of  the  former  and  rector  of 
the  latter  benence,  and  which  recited  that  good  causes  had  been  alleged, 
and  on  previous  and  due  consideration  allowed,  united,  annexed  and 
incorporated  the  rectory  with  the  perpetual  curacy,  during  the  plain- 
tiff's incumbency  on  the  latter,  and  so  long  as  he  should  be  perpetual 
curate  there,  and  no  longer,  by  the  bishop's  ordinary  authority.  To 
this  the  bishop  annexed  a  condition,  that  the  plaintiff  should  keep  a 
sufficient  curate^  licensed  and  approved  by  his  ordinary  authority^  to  in* 
struct  and  teach  the  people  of  the  parish  in  which  he  should  not  reside. 
The  defendant,  in  August,  1836,  had  been  nominated  by  the  plaintiff 
and  duly  licensed  and  approved  of  by  the  bishop,  as  curate  of  West 
Somerton,  being  that  one  of  the  two  parishes  in  which  the  plaintiff 
did  not  de  facto  reside ;  and  his  salary  was  fixed  at  50/.  per  annum. 
The  late  bishop  of  Norwich,  in  184o,  revoked  the  license  so  far  as 
regarded  the  salary,  which  he  raised  to  80/.  per  annum.  In  so  doing 
he  proceeded  under  the  1  &  2  Vict  c.  106,  s.  83,  and  treated  the 
plaintiff  as  a  non-resident  incumbent  on  the  perpetual  curacy. 
Differences  arose  between  the  plaintiff  and  the  defendant  torching 
the  stipend,  which  the  bishop  summarily  heard  and  determined,  and 
ultimately,  on  refusal  to  pay  the  arrears  which  he  adjudged  to  be  due, 
issued  the  sequestration  in  question. 

If  the  plaintiff  can  be  considered  resident  on  West  Somerton,  it  is 
admitted  that  the  bishop  had  no  jurisdiction ;  but  if  he  be  non-resi- 
dent, no  valid  objection  has  been  urged  either  against  the  authority 
or  the  regularity  of  the  bishop's  proceedings.  The  plaintiff  contends, 
that  the  instrument  mentioned  iti  the  commencement  of  this  judgment 
operated  as  an  entire  and  absolute,  though  temporary,  union  of  the 
two  benefices,  so  as  to  make  them  during  its  continuance  one;  inso- 
much that,  having  constantly  resided  on  the  rectory  of  Combs,  he 
h^  thereby  been  resident  also  on  the  {)erpetual  curacy  of  West 
Somerton. 

K  the  instrument  in  question  be  considered  as  an  instrument  of 
union,  and  tried  by  the  rules,  either  of  the  general  canon  law,  or  of 
the  canon  law  which  prevails  in  England,  modified  by  our  statutes, 
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canons,  and  decisions,  it  would  be  open  to  many  objections.  The 
general  law  would  condemn  it  as  temporary  and  personal.  Such 
unions  were  condemned  by  the  council  of  Trent,  sess.  7,  c.  4,  "de  ref- 
ormatione^^  as  cloaks  for  pluralities ;  perpetual  unions,  however,  made 
for  just  causes  it  allowed.*  Ayliffe,  on  the  other  hand,  doubts  whether 
by  our  law  any  perpetual  union  is  permitted,  but  states  that  they 
maybe  made,  "only  so  long  as  the  bishop  sees  canse,  havinff  the 
patrofCs  consent  hereunto^  Parergon,  518.  (Of  the  union  or  con- 
solidation of  benefices.)  In  all  the  authorities,  indeed,  and  cases,  it  is 
either  assumed,  or  laid  down,  that  to  the  perfection  of  a  union  the 
consent  of  the  patron  is  necessary ;  in  some  cases,  the  consent  of  the 
chapter  to  the  act  of  the  ordinary  is  stated  as  a  requisite ;  in  others, 
that  of  the  crown  also.  It  would,  probably,  not  be  difficult,  if  these 
cases  were  examined  into,  to  reconcile  these  seeming  differences,  by 
attention  to  the  different  circumstances  in  each,  of  value,  distance,  or 
patronage.  But  we  do  not  think  it  necessary  for  the  decision  of  the 
present  case  to  pursue  that  inquiry,  for  it  appears  to  have  been  usual 
in  the  diocese  oi  Norwich  to  grant  instruments  of  this  kind,  and  it  is 
not  desirable  to  pronounce  any  opinion  affecting  their  validity  gen- 
erally, without  a  more  precise  sUitement  of  all  the  circumstances  thsm 
is  furnished  us  in  the  present  instance.  Upon  the  general  question, 
therefore,  we  pronounce  no  opinion  whatever. 

On  examination  of  the  instrument  on  which  the  plaintiff  relies, 
it  does  not  appear  to  us  that  its  effect  is  or  was  intended  to  create  a 
union  of  the  benefices  in  the  proper  sense  of  the  term ;  it  is  true  that 
it  uses  the  terms  "unite,  annex,  and  incorporate,"  which  are  the 
proper  words  for  that  purpose,  and  that  it  authorizes  the  holding  the 
rectory  with  the  perpetual  curacy  as  one  benefice ;  but  we  are  to  look 
to  the  legal  effect  of  the  whole  instrument  In  the  case  of  The 
Queen  v.  Page  there  were  the  same  words  of  union,  annexation,  and 
incorporation,  and  there  were  not  the  words  of  dispensation,  and  yet 
the  court.,  looking  to  the  whole  instrument,  gave  effect  to  it,  not  as  a 
union,  but  as  a  dispensation.  Now,  we  here  find  that  the  benefices 
were  not  intended  to  be  so  entirely  one  that  any  third  benefice  of  any 
value,  however  small  or  however  near,  or  under  any  circumstances 
whatever,  could  be  held  at  the  same  time ;  and  what  is  more  impor- 
tant,  that  it  was  a  condition  precedent  to  the  continuing  operation  of 
the  instrument,  that  a  curate  \jo  be  licensed  by  the  ordinary  should  be 
kept  in  that  parish  of  the  two  in  which  the  incumbent  should  not 
reside.  By  its  very  provisions,  therefore,  residence  on  the  one  was 
considered  to  produce  non-residence  on  the  other ;  so  that,  though  for 
certain  purposes  the  two  were  to  be  held  as  one,  that  is,  that  the  in- 
cumbent might  retain  the  fruits,  income,  and  increase  of  both  without 
impeachment  by  any  ecclesiastical  ordinances,  yet  this  was  so  quali- 
fied, especially  as  to  the  matter  of  residence,  that  it  would  be  doin^ 
violence  to  the  language  as  well  as  spirit  of  the  instrument  to  hold 
that  by  virtue  of  it  the  plaintiff  was  otherwise  than  a  non-resident  on 
that  benefice  of  the  two  from  which  he  was  de  facto  absent.     We  are 

1  See  PauFs  History  of  the  Coancil  of  Trent,  p.  235. 
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of  opinion,  therefore,  that  the  plaintiff  was  a  non-resident  incumbent, 
and  further,  that  he  was  so  within  the  meaning  of  the  1  &c2  Vict  c. 
106,  to  the  provisions  of  which  we  are  bound  to  give  the  fullest 
effect,  framed  as  they  are  in  the  wholesome  policy  of  discounte- 
nancing pluralities,  and  remedying  the  inconveniences  flowing  from 
them,  so  far  as  may  be,  by  giving  to  the  ordinary  ample  powers  for 
providing  curates  in  such  cases  with  adequate  salaries,  and  enforcing 
summarily  the  payment  of  them.  It  follows  that  the  bishop  had 
jurisdiction,  and  that  our  judgment  must  be  for  the  defendant. 

JudgmerUfor  the  defendant. 


Doe  d.  Evers  &  Wife  v,  Challis  &  another.^ 

l>ecember  6,  1850. 

Devise  —  Remoteness  —  Contia/^eni  Remainder  —  Executory  Devise 

— Construction. 

Although  where  a  fee  is  given  by  a  rested  limitation,  a  remainder  npon  it  mast  be  an  exec- 
atovy  devise,  and  if  it  be  too  remote,  this  and  all  subsequent  remainders  are  void ;  yet  if  a 
fee  be  limited  in  contingency,  and  the  estate  is  given  over  upon  a  contingency  divesting 
the  fee,  if  the  fee  so  hmitcd  never  vests,  the  gift  over  takes  effect  as  a  contingent  re- 
mainder. 

A  testator  gave  real  property  to  his  daughter  Elizabeth  for  life,  and  after  her  decease  to  such 
of  her  children,  if  a  son  or  sons,  who  should  live  to  attain  the  age  of  twenty-three  years, 
and  if  a  daughter  or  daughters  who  should  live  to  the  age  of  twenty-one  years,  their  re* 
spective  heirs  and  assigns,  as  tenants  in  common ;  and  in  case  all  the  children  of  his  said 
daughter  Elizabeth  should  die,  if  a  son  or  sons  under  the  age  of  twenty-three  years,  or  if  a 
daughter  under  the  age  of  twenty-one  vears^or  if  she  had  none,  then  the  testator  gave  the 
aaid  premises  unto  his  son  John  and  his  daughters  Sarah  and  Anne,  for  their  respective 

.  lives ;  and  upon  the  decease  of  his  said  son  and  two  last-named  daughters,  he  gave  the 
share  of  sucn  of  them  so  dyiiig  unto  his  or  her  children,  if  a  son  or  sons  living  to  attain 
the  age  of  twenty-three  years,  and  if  a  daughter  or  daughters  living  to  attain  the  age  of 

.  twenty-one  years,  his,  her,  and  their  heirs  ^nd  assigns.  And  in  case  of  the  death  of  his 
said  son  or  of  either  of  his  said  two  las^mentioned  daughters  without  leaving  a  child,  if  a 
son  that  should  live  to  attain  the  age  of  twenty-three  years,  or  if  a  daughter  who  should 
live  to  attain  the  age  of  twenty-one  years,  he  ^avc  the  part  and  parts  such  children  or  child 
would  be  entitled  to,  as  aforesaid,  unto  the  child  or  children  of  his  said  son  and  two  last- 
mentioned  daughters  having  issue,  if  a  son  or  sons  living  to  the  age  of  twenty-three 
years,  and  if  a  daughter  or  daughtera  living  to  attain  the  age  of  twenty-one  years ;  if  two 
of  his  said  last-named  children  had  such  children,  to  them,  his  or  her  heirs  and  assigns, 
as  taking  in  equal  shares  from  his  or  her  father  or  mother,  his,  her,  and  their  heirs  and 
assigns,  and  if  only  one  of  them,  his  said  son  and  two  last-mentioned  daughters  should 
leave  issue  that  lived,  if  a  son  or  sons  to  the  age  of  twenty-three  years,  or  if  a  daughter  or 
daughters  to  attain  the  age  of  twenty-one  years,  then  he  gave  the  whole  of  such  premises 
unto  such  issue,  if  more  than  one  in  equal  shares,  their  respective  heirs  and  assigns,  and 
if  only  one,  to  such  one,  his  or  her  heirs  and  assigns,  at  the  ages  aforesaid. 

An  the  children  of  the  testator  named  in  the  will  survived  him.  Elizabeth  died,  never  havinc 
bad  a  child ;  Anne  survived  Elizabeth,  and  died,  never  having  had  a  child ;  Sarah  died, 
leaving  seven  children,  all  of  whom  attained  the  prescribed  ages ;  John  had  two  children, 
who  attained  the  prescribed  ages  in  his  lifetime :  — 

Hddy  that  in  the  events  which  happened,  the  limitation  subsequent  to  the  death  of  Elizabeth 
without  issue  took  effect  by  way  of  contingent '  remainder,  supported  by  her  life  estate 
and  vesting  immediately  on  its  determination,  and  that  upon  the  death  of  Anne  without 
issue,  each  of  the  children  of  John  took  one  twelfth  of  the  proper^  originally  devised  to 
Elizabeth:  — 

I  20  Law  J.  Rep.  {jh.  s.)  Q.  B.  113. 
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XTeUf  also,  Chat  the  gift  orcr  took  effect  upon  the  death  of  Anne  without  ever  haying  had 
any  issue,  equally  as  upon  her  having  children  who  did  not  live  to  attain  &e  prescribed  i 


Ejectment. 

Plea  —  Not  guiUy. 

At  the  trial,  before  Coleridge,  J.,  at  the  sittings  for  London,  afl^ 
Michaelmas  term,  1849,  the  jury  fonnd  a  special  verdict,  which  stated 
that  Thomas  Dolley,  being  seized  of  certain  freehold  premises,  duly 
made  and  published  his  will,  bearing  date  the  12th  of  June,  1819,  the 
parts  of  which  affecting  the  present  question  are  as  follows :  "  I  give 
to  the  said  Thomas  Challis  and  John  Brogden  all  those  my  two  free- 
hold houses,  &X3.,  to  hold  all  the  said  last-mentioned  premises,  &X3.,  unto 
the  said  T.  Challis  and  J.  Brogden,  their  heirs,  &c.,  according  to  the 
tenure  thereof,  during  the  natural  life  of  my  daughter  Anne  Dolley, 
upon  trust  that  they  the  said  T.  Challis  and  J.  Brogden,  and  the  sur- 
vivor of  them,  do  pay  or  permit  my  said  daughter  Anne,  from  the 
quarter  day  next  after  my  decease,  to  receive  and  take  the  rents  and 
profits  of  the  said  last-mentioned  freehold  and  leasehold  premises,  &c, 
for  and  during  the  term  of  her  natural  life,  to  and  for  her  own  sole  and 
separate  use  and  benefit  only,  independent  of  the  debts,  control,  or 
engagements  of  any  husband  or  husbands  with  whom  she  may  marry. 
And  I  do  declare  that  her  receipts  alone  shall  only  be  good  discharges 
for  such  rents,  &c.,  she,  my  said  daughter  Anne,  paying  all  ground 
rent  and  keeping  all  the  said  premises  in  good  repair,  and  also  the  build- 
ings insured  from  loss  or  damage  by  fire.  And  from  and  immediately 
after  the  decease  of  my  said  daughter  Anne,  I  give  the  said  last^men- 
tioned  premises  unto  such  child  or  children  as  she  may  have,  if  a  son 
or  sons  who  shall  live  to  attain  the  age  of  twenty-thi'ee  years,  and  if  a 
daughter  or  daughters  who  shall  live  to  the  age  of  twenty-one  years, 
their  respective  heirs  and  assigns,  as  tenants  in  common ;  and  in  the 
case  of  the  death  of  any  child  or  children  of  her  my  said  daughter 
Anne,  if  a  son  or  sons  under  the  age  of  twenty-three  years,  and  if  a 
daughter  or  daughters  under  the  age  of  twenty-one  years,  the  share  or 
shares  of  each  child  or  children  dying  under  such  ages  to  go  to  the  sur- 
vivors and  survivor  of  such  child  and  children  attaining  the  said  age 
or  ages,  their  heirs  and  assigns,  in  equal  shares,  as  tenants  in  common. 
And  in  case  my  said  daughter  Anne  has  only  one  child,  if  a  son  that 
shall  live  to  attain  the  age  of  twenty-three  years,  or  if  a  daughter  that 
shall  live  to  the  age  of  twenty-one  years,  I  give  all  the  saidlast-men- 
tioned  premises  unto  such  only  child,  if  a  son  at  his  age  of  twenty- 
three  years,  or  if  a  daughter  at  her  age  of  twenty-one  years,  his  or  her 
heirs  and  assigns.  And  further,  in  case  my  saia  daughter  Anne  shall 
die  without  issue,  or  in  case  all  the  children  which  my  said  daughter 
may  have  shall  die,  if  a  son  or  sons  under  the  age  of  twenty-three 
years,  or  if  a  daughter  or  daughters  under  the  age  of  twenty-one  years, 
then  I  give  all  the  said  last-mentioned  premises  unto  the  said  T.  Chal- 
lis and  J.  Brogden,  their  heirs,  &c.,  during  the  respective  lives  of  my 
said  son  John  Dolley  and  daughters  Sarah  Ward  and  Elizabeth  Maria 
Dolley,  upon  trust  to  pay  or  permit  my  said  son  and  my  two  last-named 
daughters  to  receive  and  take  the  rents,  profits,  and  annual  income 
thereof,  for  and  during  their  respective  natural  lives,  in  equal  shares; 
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the  share  of  my  said  two  daughters  to  be  for  their  separate  uses  only, 
independent  of  any  husband  or  husbands.  And  upon  the  decease  of 
my  aaid  son  and  two  last-named  daughters,  I  give  the  share  of  such 
of  them  so  dying  unto  his  or  her  children,  if  a  son  or  sons  at  his  ov 
•their  age  of  twenty-three  years,  and  if  a  daughter  or  daughters  at  the 
age  of  twenty-one  years,  his,  her,  and  their  heirs  and  assigns,  if  more 
than  one,  in  equal  shares,  as  tenants  in  common,  and  if  only  one  childi 
to  such  only  child  if  a  son,  at  the  age  of  twenty-three  years,  and  if 
a  daughter  at  the  age  of  twenty-one  years,  his  or  her  heirs  and  assigns. 
And  mrther,  in  case  of  the  death  of  my  said  son,  or  either  of  my  said 
two  daughters,  without  leaving  a  child  who  shall  live  to  attain  the 
ages  aforesaid,  I  give  the  part  and  parts  such  children  or  child  would 
have  had  and  been  entitled  unto  as  aforesaid  unto  the  child  or  children 
of  my  said  son  and  two  daughters  having  issue  living,  if  a  son  to 
attain  the  age  of  twenty-three  years,  or  a  daughter  or  daughters  living 
to  the  age  of  twenty-one  years ;  if  two  of  my  said  last-named  children 
have  such  children  or  child,  to  them,  her,  or  him,  their,  his,  or  her  heirs 
and  assigns,  as  taking  equal  shares  from  his  or  her  father  or  mother, 
his,  her,  and  their  heirs  and  assigns,  and  if  only  one  of  them  my  said 
son  and  two  daughters  leaves  issue,  if  a  son  that  lives  to  the  age 
of  twenty-three  years,  or  if  a  daughter  that  lives  to  attain  the  age  of 
twenty-one  years,  then  I  give  the  whole  of  such  last-mentioned  estate 
and  premises  unto  such  issue,  if  more  than  one,  in  equal  shares,  their 
respective  heirs  and  assigns,  as  tenants  in  common,  and  if  only  one, 
his  or  her  heirs  and  assigns. 

"  I  likewise  give  to  the  said  T.  Challis  and  J.  Brogden  all  those  my 
four  other  freehold  houses,  &c.,  to  hold  all  the  said  last-mentioned 
houses,  &c.,  unto  the  said  T.  Challis  and  J.  Brogden,  their  heirs,  &c., 
during  the  natural  life  of  my  daughter  Elizabeth  Maria  Dolley,  upon 
trust  that  they  the  said  T.  (Jhallisand  J.  Brogden,  and  the  survivor  of 
them,  and  his  heirs,  &c.,  do  pay  or  permit  my  daughter  the  said  Eliz- 
abeth Maria  from  the  quarter  day  next  after  my  decease  to  receive  and 
take  the  rents  and  profits  of  the  said  last-mentioned  premises,  &c.,  for 
and  during  the  term  of  her  natural  life,  to  and  for  her  own  sole  and 
sepamte  use  only,  independent  of  the  debts,  control,  or  engagements 
of  any  husband  or  husbands  with  whom  she  may  marry.  And  I  declare 
that  her  receipt  alone  shall  only  be  good  discharges  for  all  such  rents, 
profits,  and  proceeds,  she,  my  last-named  daughter,  keeping  all  the 
said  premises  in  good  repair  and  all  the  buildings  insured  from  loss  or 
damage  by  fire.  And  from  and  immediately  after  the  decease  of  my 
said  daughter  Elizabeth  Maria,  I  give  all  the  said  last-mentioned  prem- 
ises, &c.,  unto  such  of  her  children  as  she  may  have,  if  a  son  or  sons 
who  shall  live  to  the  age  of  twenty-three  years,  and  if  a  daughter  or 
daughters  who  shall  live  to  the  age  of  twenty-one  years,  their  respec- 
tive heirs  and  assigns,  as  tenants  in  common  ;  and  in  case  of  the  death 
of  any  child  or  children  which  my  said  daughter  Elizabeth  Maria  may 
have,  if  a  son  or  sons  under  the  age  or  ages  of  twenty-three  years,  or 
if  a  daughter  or  daughters  under  the  age  of  twenty-one  years,  the  share 
or  shares  of  such  child  or  children  so  dying  to  go  to  the  survivors  or 
survivor  of  such  child  and  children  attaining  such  ages,  if  more  than 
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one,  their  heirs  and  assigns,  in  equal  shares,  as  tenants  in  common. 
And  in  case  my  said  daughter  Elizabeth  Maria  has  only  one  child,  it 
a  son  that  shall  live  to  the  age  of  twenty-three  years,  or  if  a  daugh- 
ter that  shall  live  to  the  age  of  twentv-one  years,  I  give  all  the  said 
last-mentioned  premises  unto  such  only  child  so  attaining  snob  age,* 
his  or  her  heirs  and  assigns.  And  also  in  case  all  the  children  of  my 
said  daughter  Elizabeth  Maria  shall  die,  if  a  son  or  sons  under  the 
age  of  twenty-three  years,  or  if  a  daughter  under  the  age  of  twenty- 
one  years,  or  if  she  has  none,  I  give  aU  the  said  last-mentioned  prem- 
ises unto  the  said  T.  Cballis  and  J.  Brogden,  their  heirs,  &c^  during 
the  respective  lives  of  my  said  son  John  DoUey  and  daughters  Sarah 
Ward  and  Anne  DoUey,  upon  trust  to  pay  or  permit  my  said  son  and 
two  last-named  daughters  to  receive  and  take  the  rents,  profits,  and 
annual  income  thereof  for  and  during  their  respective  natural  lives, 
in  equal  shares,  the  share  of  my  said  two  daughters  to  be  for  their 
separate  uses  only,  and  independent  of  any  husband  or  husbands.  And 
upon  the  decease  of  my  said  son  and  two  last-named  daughters,  I  give 
the  share  of  such  of  them  so  dying  unto  his  or  her  children,  if  a  son 
or  sons  living  to  attain  the  age  of  twenty-three  years,  and  if  a  daugh- 
ter or  daughters  living  to  attain  the  age  of  twenty-one  years,  his,  her, 
and  their  heirs  and  assigns,  if  more  than  one,  in  equal  shares  as  ten- 
ants in  common,  and  if  only  one  child,  to  such  only  child,  his  or  her 
heirs  and  assigns.  And  further,  in  case  of  the  death  of  my  said  son 
or  of  either  of  my  said  two  daughters  without  leaving  a  child,  if  a  son, 
that  shall  live  to  attain  the  age  of  twenty-three  yestrs,  or  if  a  daughter 
who  shall  live  to  attain  the  age  of  twenty-one  years,  I  give  the  part 
and  parts  such  children  or  child  would  be  entitled  to  as  aforesaid  unto 
the  child  or  children  of  my  said  son  and  two  daughters  having  issue, 
if  a  son  or  sons,  living  to  the  age  of  twenty-three  years,  and  if  a  daugh- 
ter or  daughters,  living  to  attain  the  age  of  twenty-one  years ;  if  two 
of  my  said  last-named  children  have  such  children  or  child,  to  them, 
his,  or  her  heirs  and  assigns,  as  taking  in  equal  shares  from  his  or  her 
father  or  mother,  his,  her,  and  their  heirs  and  assigns ;  and  if  only  one 
of  them  my  said  son  and  two  daughters  leaves  issue  that  lives,  if  a 
bon  or  sons  to  the  age  of  twenty-three  years,  if  a  daughter  or  daugh- 
ters to  attain  the  age  of  twenty-one  years,  then  I  give  the  whole  of 
such  last-mentioned  estate  and  premises  unto  such  issue,  if  more  than 
one,  in  equal  shares,  their  respective  heirs  and  assigns,  and  if  only  one, 
to  such  one,  his  or  her  heirs  and  assigns,  at  the  ages  aforesaid.^' 

The  said  Thomas  DoUey  died,  seized  of  the  premises  in  the  will 
and  in  the  declaration  mentioned,  on  the  26th  ot  March,  1821,  with- 
out altering  or  revoking  the  said  will.  At  the  time  of  tiie  execution 
of  his  will,  and  at  the  time  of  his  death,  the  said  T.  Dolley  had  one 
son,  John  Dolley,  (mentioned  in  the  will,)  and  a  daughter,  the  said 
Anne  Dolley,  (mentioned  in  the  will,)  and  another  daughter,  the 
said  Elizabeth  Maria,  (mentioned  in  the  will,)  and  another  daughter, 
the  said  Samh  Ward,  (mentioned  in  the  will,)  and  a  daughter  named 
Margaret  Cresswell,  Who  was  married  to  -^—  White,  and  died  in 
the  year  1834.  There  had  been  another  son  besides  the  said  John 
Dollev ;  but  such  other  son,  whose  name  was  Thomas,  was  dead  be^ 
fore  the  date  of  the  will.    He  died  unmarried. 
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On  the  25th  of  June,  1806,  the  said  John  Dolley  intermarried  with 
Mary  Ann  Carr.  On  the  18th  of  August,  1838,  the  said  Elizabeth 
Maria  Dolley,  having  married  Joseph  Doxsey,  died,  never  having  had 
a  child  On  the  31st  of  March,  lb47,  the  said  Anoe  Dolley,  having 
'  intermarried  with  one  Isaac  Aikerman,  died,  never  having  had  a  child.' 
On  the  27th  of  February,  1830,  the  said  Sarah  Ward  died,  leaving 
seven  children,  namely,  three  sons  and  four  daughters,  all  bom  be* 
fore  the  death  of  the  testator,  that  is  to  say,  William  Ward,  who  was 
bom  in  1804 ;  Sarah  Ann,  who  was  born  in  1806 ;  Mary,  who  was 
bom  in  1808 ;  Thomas,  who  was  born  in  1810 ;  Ellen  Jane,  who  was 
bom  in  1812;  James,  who  was  born  in  1814;  and  Elizabeth,  who 
was  bom  in  January,  1821. 

On  the  31st  of  January,  1809,  Mary  Ann  Dolley,  one  of  the  lessors 
of  the  plaintiff,  the  child  of  the  said  John  Dolley  and  Mary  Ann  his 
wife,  was  bom  and  is  still  living.  The  said  John  Dolley  and  Mary 
Ann  his  wife  had  two  daughters  living  at  the  time  of  the  death  of 
the  testator,  and  who  were  also  alive  at  the  death  of  the  said  Anne 
Dolley,  namely,  Mary  Ann  Dolley,  one  of  the  lessors  of  the  plaintifi^ 
bom  as  aforesaid,  on  the  said  3l8t  of  January,  1809,  and  one  Eliza 
beth  Sarah,  bora  the  2dth  of  December,  1820,  aforesaid,  afterwards 
married  to  one  O.  Huddleston ;  they  (the  said  John  Dolley  and  Mary 
Ann  his  wife)  had  also  a  daughter  named  Clarissa ;  she  was  bora 
after  the  death  of  the  testator,  and  died  an  infant,  that  is  to  say, 
about  a  year  after  her  birth.  On  the  21st  of  December,  1834,  the  said 
Mary  Ann  Dolley,  one  of  the  lessors  of  the  plaintiff,  married  T.  H* 
Evers,  one  of  the  lessors  of  the  plaintiff  The  said  John  Dolley, 
mentioned  in  the  will,  was  and  is  the  eldest  son  of  the  said  testator 
and  his  wife,  and  the  heir  at  law  of  the  said  testator,  and  is  stiU 
living.    But  whether  or  not,  6cc. 

Malms,  for  the  lessors  of  the  plaintiff.^  The  question  in  this  case 
turns  upon  the  validity  of  the  gifts  over  contained  in  the  devises  to 
Anne  DoUcy  and  Elizabeth  Maria  Dolley,  under  each  of  which  the 
lessors  of  the  plaintiff  claim  one  twelfth  part  of  the  property  thereby 
devised.  These  two  devises  are  precisely  the  same  in  substance,  and 
it  will,  therefore,  be  necessary  only  to  direct  the  argument  to  one  of 
them,  viz.,  that  which  gives  the  property  to  trustees  in  trust  for 
Elizabeth  Maria  for  life,  and  after  her  death  gives  it  to  such  of  her 
children,  if  a  son  as  shall  live  to  the  age  of  twenty-three,  and  if  a 
daughter  as  shall  live  to  the  age  of  twenty-one,  their  respective  heirs 
and  assigns,  as  tenants  in  common ;  and  in  case  of  the  death  of  any 
of  the  children,  if  a  son  under  the  age  of  twenty-three,  or  if  a  daughter 
under  the  age  of  twenty-one,  the  shares  of  the  children  so  dying,  to 
go  to  the  survivors  attoining  such  ages,  if  more  than  one,  in  equal 
shares  as  tenants  in  common,  and  if  there  should  be  only  one  child 
who  should  live  to  attain  such  ages,  the  whole  to  go  to  such  child, 
his  or  her  heirs,  and  assigns.     And  ^  in  case  all  the  children  of  my 

^  November  19,  before  Lord  Campbell,  C.  J.,  Coleridge,  WioRTMAif,  and 
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daid  daughter  Elizabeth  Maria  shall  die,  if  a  son,  or  sons  nnder  the 
age  of  twenty-three,  or  if  a  daughter  under  the  age  of  twenty-one 
years,  or  if  she  has  none,"  the  testator  gave  the  property  in  trust  for 
his  son  John  Dolley,  and  his  daughters  Sarah  and  Anne  DoDey,  ^ 
during  their  respective  lives ;  and  upon  the  decease  of  either  of  his 
said  son  and  daughters  he  gave  the  share  of  such  of  them  so  dying  to 
his  or  her  children,  if  a  son  or  sons,  living  to  attain  the  age  of  twenty- 
three,  and  if  a  daughter  or  daughters,  living  to  attain  the  age  of 
twenty-one,  his,  her,  or  their  heirs  and  assigns  as  tenants  in  common ; 
and  in  case  of  the  death  of  his  said  son,  or  either  of  his  said  daughters, 
•*  without  leaving  a  child,  if  a  son  that  shall  live  to  attain  the  age  of 
twenty-three  years,  or  if  a  daughter  who  shall  live  to  attain  the  age 
of  twenty-one  years,"  he  gave  the  part  or  parts  such  children  or  child 
would  be  entitled  to  as  aforesaid,  to  the  child  or  children  of  his  said 
eon  and  two  daughters  having  issue,  if  a  son  living  to  the  age  of 
twenty-three  years,  and  if  a  daughter  living  to  attain  the  age  of 
twenty-one  years ;  and  if  only  one  of  his  said  son  or  two  daughters 
had  issue,  living  to  attain  these  respective  ages,  he  gave  the  whole  to 
such  issue,  if  more  than  one,  in  equal  shares,  and  if  only  one  to  such 
one  child  in  fee.  Under  the  events  which  happened,  the  gift  over 
took  effect  in  favor  of  the  children  of  John  Dolley  and  Sarah  Dolley. 
Elizabeth  Maria  died  in  August,  1838,  without  ever  having  had  any 
issue;  therefore,  the  gift  over  then  took  effect  as  to  one  third  in 
favor  of  the  children  of  Sarah,  who  attained  the  prescribed  ages,  and 
as  to  one  third  in  favor  of  Anne  for  life,  and  as  to  the  remaining  one 
third  in  favor  of  the  said  John  Dolley  for  life,  with  remainder  to  his 
children  who  should  attain  the  prescribed  ages  in  equal  shares.  At 
the  death  of  Anne,  without  issue,  her  share  went  over  among  the 
children  of  her  brother  and  sister  who  lived  to  attain  the  required 
ages,  per  stirpes,  and  as  representing  their  parent  Therefore,  Anne's 
third  would  go  in  moieties  to  the  children  of  John  and  Sarah  ;  and 
John  having  two  daughters  who  lived  to  attain  twenty-one,  each  of 
them  took  one  twelfth  of  the  property  originally  devised  to  Elizabeth 
Maria,  and  to  such  a  share  Mrs.  Evers,  one  of  the  lessors  of  the 
plaintiff,  is  now  entitled  to  succeed.  In  Doe  d.  DoUey  v.  Ward^ 
9  Ad.  &  E.  582 ;  s.  c.  8  Law  J.  Rep.  (n.  s.)  Q.  B.  164,  this  court  has 
already  decided  upon  another  portion  of  this  will,  where  the  words 
of  the  limitation  are  materially  different  from  the  present.  The 
present  claim  rests  solely  on  the  gift  over  of  Anne's  share.  The 
effect  of  the  whole  devise  is,  in  the  events  which  have  happened,  to 
give  a  contingent  remainder  with  a  treble  aspect  Elizabeth  Maria 
takes  an  estate  for  life,  (whether  legal  or  equitable  is  now  immaterial,) 
with  a  contingent  remainder  to  such  of  her  children  as  shall  attain  a 
specific  age,  if  she  has  any ;  if  there  are  no  such  children,  then  to  the 
son  and  two  other  daughters  of  the  testator  for  life,  with  a  like  con- 
tingent remainder  to  their  children  attaining  the  specified  ages,  and 
if  any  of  them  die  without  such  issue,  then  it  is  a  contingent  re- 
mainder to  such  of  the  children  of  the  other  two  families  as  may 
fulfil  the  condition.  Doe  d.  Herbert  v.  &%,  2  B.  &  C.  926,  is  very 
like  this  case ;  there  the  devise  was  to  6.  for  life,  and  after  hb 
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decease  to  all  and  eveiy  his  children  and  their  heirs  forever  as  tenants 
in  common ;  but  if  G.  should  die  without  issue,  or  leaving  issue,  and 
such  child  or  children  should  die  before  attaining  the  age  of  twenty- 
one  years,  or  without  lyvful  issue,  then  over  to  three  persons  in  fee; 
and  it  was  held  that,  on  the  death  of  6.  without  issue,  the  devise  ovet 
took  effect  as  a  contingent  remaindev.  Bayley,  J.,  there  says,  ^<  If  a  fee 
be  given  by  way  of  vested  limitation,  but  determinable,  a  remainder 
after  that  must  be  an  executory  devise ;  but  if  a  fee  is  limited  in  contin- 
gency, and  upon  failure  of  that  the  estate  is  given  over,  that  is  a  con* 
tingency  with  a  double  aspect ;  and  if  the  estate  vests  in  the  one  it 
cannot  in  the  other.  Loddington  v.  Kime^  3  Lev.  431.  But  it  may  hap* 
pen  that  an  estate  may  be  devised  over  in  either  of  two  events ;  and  that 
m  one  event  the  devise  may  operate  as  a  contingent  remainder,  and 
in  the  other  as  an  executory  devise."  That  is  exactly  the  case  here ; 
if  ESIizabeth  Maria  had  left  any  child,  such  child  would  have  taken  a 
fee,  and  the  gift  over  to  John,  Sarah,  and  Anne  could  have  taken 
effect  only  by  ws^y  of  executory  devise ;  but,  according  to  the  eventi 
John,  Sarah,  and  Anne  took  a  contingent  remainder,  supp<»rted  by  the 
previous  life  estate  to  Elizabeth  Maria ;  and  Anne  never  having  any 
issue,  the  remainder  over  as  to  her  share  was  also  contingent.  It  will 
be  argued,  however,  that  as  Anne's  share  was  only  to  go  over  in  case 
she  died  ^  without  leaving  a  child  who  shall  live  to  attain  the  age 
aforesaid,"  the  precise  event  has  never  happened,  and  that  the  event 
of  her  never  having  had  a  child  at  all  is  not  included,  as  it  is  ex* 
pressly  in  the  gift  over  after  the  decease  of  Elizabeth  Maria ;  but  the 
intention  clearly  is,  that  the  share  of  such  of  them  as  die  without 
children,  such  as  could  take  under  the  preceding  devise,  should  go 
over  to  the  children  of  the  others  if  they  attain  the  required  ages. 
Ginger  v.  While,  WiUes,  o48.  Ooodright  v.  Dunham^  Dou^L  264. 
Doe  <L  Herbert  v.  Selby,  and  Malcolm  v.  Taylor,  2  Russ.  &  M.  416« 
According  to  the  recognized  principle  of  construction,  if  a  testator 
provides  for  an  event  happening  in  a  particular  manner,  and  it  does 
not  happen  exactly  in  that  manner,  the  court  will  look  to  the  sub* 
stance  of  the  gift,  and  give  it  effect  accordingly.  2  Jarman  on 
Wills,  p.  702.  Gulliver  v.  Wicket,  1  Wils.  C.  C.  105.  Meadows  v. 
Parry,  1  Ves.  &  B.  124.  Murray  v.  Jones,  2  Ibid  313.  Mackmnon 
V.  Sewell,  5  Sim.  78 ;  s.  c.  2  Myl.  &  K.  202 ;  s.  c.  3  Law  J.  Rep. 
(n.  s.)  Exch.  161.  Wilson  v.  Maimt,  2  Beav.  397 ;  4  Jur.  262. 
Another  objection  may  be  raised  on  the  score  of  remoteness;  but 
Cole  V.  Sewell,  4  Dru.  &  War.  1 ;  s.  c.  2  House  of  Lords'  Cases,  186, 
shows  that  remoteness  applies  only  where  the  gift  takes  effect  as  an 
executory  devise,  and  is  out  of  the  question  where  it  is  a  contingent 
remainder.  Festing'  v.  Allen,  12  Mee.  &  W.  279 ;  s.  c.  13  Law  J. 
Rep.  (n.  s.)  Exch.  74,  is  an  authority  that  the  contingency  continues 
until  the  children  who  are  in  esse  attain  the  prescribed  age;  the 
verdicj^  finds  that  Mrs.  Evers  had  attained  twenty-one  when  Anne 
BoUey  died. 

Peacock,  for  the  defendants.     It  is  agreed  that  there  is  no  substan* 
tial  difference  between  the  limitations  to  Anne  and  to  Elizabeth 
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ia,  and,  therefore,  it  Will  be  only  necesi^Lry  io  direct  the  aigament 
to  one  of  them,  that  to  Blizabeth  Mima.  As  to  the  constroction  of 
the  gift  to  the  children  of  the  testator's  son  and  two  daughters :  first, 
it  is  an  executory  devise,  which  may  be  too^mote  either  as  to  tiie 
event  in  which  the  children  are  to  take,  or  as  to  the  parties  who  aie 
to  take.  The  event  is  the  death  of  the  testator's  son,  or  either  of  his 
daughters,  without  leaving  a  child,  who,  if  a  son,  shall  attain  the  age 
of  twenty-three ;  before  that  event  can  be  decided,  more  than  twenty- 
one  years  from  the  death  of  the  testator's  son  or  daughter  may  have 
elapsed,  as  either  of  them  might  die  leaving  a  son  only  one  year  old. 
That  would  be  too  remote  an  event,  unless  it  be  held  that  the  estate 
vests  in  the  child  immediately  on  its  parent's  death.  But  if  that  were 
so,  then  the  condition  upon  which  the  estate  is  to  be  divested  would 
be  too  remote,  and  so  the  child  would  take  absolutely,  which  is  clearly 
not  the  testator's  intention.  Again,  is  the  meaning  of  the  words  to 
give  the  estate  to  those  of  the  children  who  have  attained  the  pre* 
scribed  ages  at  the  time  of  their  parent's  death,  or  to  all  the  children 
who  shall  attain  those  ages  ?  It  is  clearly  not  the  intention  that  if 
the  son  or  either  of  the  daughters  died  leaving  one  son  aged  twenty- 
three  and  another  only  twenty-two,  the  whole  should  vest  in  the 
former.  The  plaintiff  endeavors  to  obviate  the  objection  of  remote* 
ness  by  referring  to  the  events  which  have  actually  happened ;  but 
that  is  not  a  proper  mode  of  construing  a  devise.  The  limitations 
must  appear  to  be  good  or  bad  on  the  face  of  them,  and  without 
reference  to  what  has,  in  fact,  occurred.  Lewis  on  Perpetuities,  p.  170. 
If  a  possible  case  can  be  put  in  which  the  gift  over  could  not  take  effect 
until  after  the  determination  of  a  life  or  lives  in  being  and  twenty-one 
years,  it  is  void  for  remoteness.  The  death  of  Anne  without  having 
had  a  child  at  all  cannot  fulfil  the  prescribed  condition.  Such  an 
event  is,  no  doubt,  included  in  the  event  which  is  prescribed,  but  it 
cannot  be  distinguished  as  a  separate  event  on  which  the  estate  wiU 

S^o  over.  It  might  as  well  be  said  that  leaving  a  child  under  twenty- 
bur  would  fulfil  a  condition  of  leaving  a  child  under  twenty-one.  No 
case  can  be  cited  in  which  an  event  merely  included  has  been  thus 
separated.  Doe  d.  Herbert  v.  Selbtf^  on  which  reliance  is  placed  for 
the  lessors  of  the  plaintiff,  did  not  depend  at  all  upon  the  doctrine  of 
remoteness.  In  Festing  v.  Allen  it  was  held,  that  when  the  first  con- 
tingent remainder  faUed,  the  second  contingent  remainder  supported 
by  the  same  life  estate  did  not  come  into  operation. 

\Lord  Campbellj  C.  J.  It  was  not  held  that  the  rehiainders  were 
void.] 

The  words  there  were  also  very  different  from  those  of  the  present 
gift  Doe  d.  Dolley  v.  Ward  is  very  distinguishable,  for  the  gift  hare 
is  not  to  children  at  twenty-thtee  or  twenty-one  absolutely,  but  con- 
tingentiy  if  they  shall  attain  those  ages.  BuU  v.  JMtchard^  1  Russ. 
213;  s.  c.  7  Law  J.  Rep.  Chanc.  41.  Di^eld  v.  Duffieid,  1  Dow  & 
CI.  268.  Newman  v.  Netcman,  10  Sim.  51 ;  s.  c  8  Law  J.  Rep.  (n.  s.) 
Chanc.  354.  Blagrove  v.  Hancock^  16  Sim.  371 ;  s.  c.  18  Law  J.  Rep. 
(n.  s.)  Chanc.  20. 

[Lord  Campbellj  C.  J.     You  say  that  it  is  only  by  way  of  executory 


COURT  OF  QUEEN'S  BENCH,  1850-51.     223 

Doe  d.  Even  &  wife  v.  ChaUis  &,  another. 

derbe  that  there  ean  be  a  limitatioii  of  a  fee  upon  a  fee;  and  here,  as 
an  executory  devise,  the  limitation  is  bad  for  remoteness.] 

Yes ;  the  nncertainiy  both  as  to  time  —  Proctor  t.  The  Bishop  of 
Ba&  and  Wells^  2  H.  Bl|ick,  358 — and  the  persons  who  are  to  take, 
makes  the  limitation  too  remote. 

Malinsj  in  reply.  The  principle  as  tiO  remoteness  is  not  disputed* 
The  limitations  here  are  not  by  way  of  executory  devise,  but  are  a 
series  of' contingent  alternative  remainders.  If  Anne  had  had  a  son, 
there  might  have  been  a  doubt  upon  the  ground  of  remoteness ;  but 
in  the  present  case,  that  which  during  Anne's  life  was  a  contingent 
remainder  to  her  children  has  simply  failed,  the  latter  event  'in  the 
limitation  not  being  too  remote.  It  is  enough  if  an  event  not  bad  for 
remoteness  be  included  in  the  limitation,  although  not  specifically 
dbtinguished,  and  that  such  event  has  happened.  Goring  v.  Howard^ 
16  Sim.  395 ;  s.  c.  18  Law  J.  Bep.  (n.  s.)  Chanc.  105.  The  limita- 
tions may  be  decided  by  the  events  and  not  a  priori^  and  in  construing 
the  operation  of  the  will  the*  court  must  look  at  the  event  In  Blor 
grove  V.  Hancock,  the  question  of  contingent  remainder  was  not  once 
mooted,  nor  could  it  have  been.  In  BuU  v.  Pritchardj  the  limitation 
was  held  bad  for  remoteness  as  to  the  personalty,  and  it  would  seem 
to  have  been  assumed  that  as  to  the  realty  it  was  otherwise.  The 
decisions  in  Newman  v.  Netvnumy  referred  to  in  support  of  the  passage 
in  Lewis  on  Perpetuities,  as  well  as  Leake  v.  Robinson^  2  Mer.  363, 
relates  to  personalty,  and  are  not  questioned  here.  Festing  v.  AUen 
has  been  relied  upon ;  but  in  that  case  there  were  children  at  the  death 
of  the  tenant  for  life,  which  distinguishes  it  from  the  present  case,  as 
appears  from  the  judgment  at  p.  301  of  the  report  In  Duffield  v. 
Ihkffield^  as  in  Proctor  v.  The  Bishop  of  BaUi  and  Wells^  there  was  no 
particular  estate  to  allow  of  the  will  being  construed  by  the  event 

Cur,  adv.  vtUt. 

Judgment  was  now  delivered  by 

Loan  Campbell,  C.  J.  On  this  special  verdict  we  are  of  opinion 
that  the  lessors  of  the  plaintiff  are  entitled  to  our  judgment  First, 
we  have  to  examine  their  claim  to  one  twelfth  of  the  freehold  proper- 
ty contained  in  the  devbe  to  Elizabeth  Maria  Dolley.  This  depends 
upon  the  limitation  over  in  catsc  all  the  children  of  Elizabeth  Maria 
]>olley  should  die  under  the  ages  specified,  or  if  she  should  have  none. 
If  valid,  in  the  events  which  have  happened,  this  would  vest  one  third 
in  Anne  Dolley,  and  on  her  death,  the  twelfth  claimed  in  Mrs.  Evers, 
(late  Mary  Anne  Dolley,)  one  of  the  lessors  of  the  plaintiff. 

On  the  part  of  the  defendant,  who  claims  under  the  eldest  son  and 
heir  at  law  of  the  testator,  it  is  first  contended,  that  the  limitation  is  void 
because  it  could  only  take  effect  by  way  of  executory  devise,  and  that 
the  executory  devise  would  be  bad  as  being  too  remote.  If  Elizabeth 
Maria  had  died,  leaving  children,  this  objection  would  have  been  fatal, 
for  upon  her  death  the  property  would  have  vested  in  them  as  tenants 
in  common  in  fee,  according  to  the  decision  of  this  court  upon  this 
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very  will,  in  Doe  d.  DoUey  v.  TFarcfi  The  subsequent  liraitatioo« 
therefore,  could  only  have  taken  effect  by  way  of  executory  devisCi 
and  as  the  gift  over  was  upon  the  death  of  the  children  of  Elizabeth 
Maria,  if  a  son  or  sons  under  the  age  of  twenty-three,  or  if  a  daughter 
or  daughters  under  the  age  of  twenty-one,  this  would  have  been  con- 
trary to  the  rules  against  perpetuities,  and  void.  But  in  the  event 
which  happened,  the  contingent  remainder  to  the  children  of  Elizabeth 
Maria  never  took  effect,  she  never  having  had  a  child ;  and  the  ques- 
tion is,  whether  in  this  event  the  subsequent  limitation  may  not  take 
effect  as  a  contingent  remainder,  supported  by  the  life  estate  of  Eliz- 
abeth Maria,  and  vesting  immediately  on  the  determination  of  that 
life  estate.  Although  where  a  fee  is  given  by  a  vested  limitation,  a 
remainder  upon  it  must  be  an  executory  devise,  and  if  it  be  too  re- 
mote, this  and  all  subsequent  remainders  are  void,  if  a  fee  be  limited 
in  contingency,  and  the  estate  is  given  over  upon  a  contingency  di- 
vesting the  fee,  if  the  fee  so  limited  never  vests,  the  gift  over  takes  effect 
as  a  contingent  remainder.  **An  estate  may  be  devised  over  in  either 
of  two  events ;  and  in  one  event  the  devise  may  operate  as  a  contingent 
remainder,  in  the  other  as  an  executory  devise."  This  is  the  language 
of  Bayley,  J.,  in  Doe  d.  Herbert  v.  Selby^  a  case  which  seems  to  us  to 
govern  the  present  There  the  testator  devised  freehold  property,  **  to 
my  son  George  for  life,  and  after  his  decease  unto  all  and  every  the 
child  and  children  of  my  son  George  and  their  heirs  forever,  as  tenants 
in  common ;  but  if  my  son  George  should  die  without  issue,  or  leaving 
issue,  and  such  child  or  children  should  die  before  attaining  the  age 
of  twenty-one,  or  without  lawful  issue,  then  I  devise  the  same  estates 
to  my  son  Thomas,  my  daughter  Anne,  and  my  son-in-law,  William 
Duke,  and  their  heirs  forever,  as  tenants  in  common."  Now,  if 
George  had  died  leaving  children,  the  fee  would  immediately  have 
vested  in  them,  and  the  limitation  over  to  Thomas,  Anne,  and  Wil- 
liam Duke  could  only  have  taken  effect  as  an  executory  devise. 
But  the  court  of  king's  bench  clearly  held  that  as  George  died  with- 
out having  had  a  child,  the  limitation  over  was  to  be  construed  a  con- 
tingent remainder.  The  question  arose  from  Greorge  in  his  lifetime 
having  suffered  a  recovery.  In  the  event  which  happened,  if  the 
limitation  in  favor  of  Thomas,  Anne,  and  William  Duke  was  to  be 
taken  as  a  contingent  remainder,  it  was  barred  by  the  recovery ;  but 
if  as  an  executory  devise,  it  was  not  Bayley,  J.,  presiding  here  in 
the  absence  of  Lord  Chief  Justice  Abbott,  said,  "  If  Greorge  had  left  a 
child,  a  determinable  fee  would  have  vested  in  that  child,  and  then 
the  devise  ovier  could  only  have  operated  as  an  executory  devise.  But 
Greorge  having  died  without  having  had  a  child,  the  first  fee  never 
vested,  and  the  remainder  over  continued  a  contingent  remainder.'* 
•  Holroyd  and  Littledale,  JJ.,  fully  concurred,  and  the  consequence 
followed  that  the  remainder  over  to  Thomas,  Anne,  and  William- 
Duke,  continuing  to  be  a  contingent  remainder,  was  barred  by  the 
recovcry^which,  destroying  the  particular  estate,  left  it  withoutsupport 
It  has  been  remarked,  that  in  Dog  d.  Herbert  v.  SeWy^  instead  of  say- 
ing the  limitation  was  a  contingent  remainder  in  one  event,  and  an 
executory  devise  in  the  other,  it  would  be  more  accurate  to  say,  there 
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were  two  alternative  remainders  in  fee,  one  of  which  was  contingent, 
and  was  subject  to  an  executory  limitation  in  favor  of  the  same  per- 
son who  woiild  have  been  the  object  of  the  alternative  remainder. 
But  whatever  may  be  the  technical  language  in  which  the  limitations 
should  be  described,  it  was  decided  that  if  the  first  contingent  remain- 
der never  vested,  the  second  limitation  would  take  effect  as  a  contin- 
gent remainder. 

This  decision,  which  is  founded  on  prior  authorities,  and  has  never 
been  questioned^  seems  to  us  quite  sufficient  to  show  that,  in  constru- 
ing the  will  of  Thomas  DoUey,  the  limitation  of  the  property  left  to 
£lizabeth  Maria,  after  her  children,  is  to  be  considered  as  taking  effect 
as  a  contingent  remainder. 

Another  objection  made  was  upon  the  language  of  the  remainder 
over,  "  unto  the  child  or  children  of  my  said  son  and  two  daughters," 
which  is  only  in  express  words,  ^  in  case  of  the  death  of  my  said  son 
or  either  of  my  said  two  daughters  without  leaving  a  child,  if  a  son 
that  shall  live  to  attain  the  age  of  twenty-three  years,  or  if  a  daughter 
who  shall  live  to  attain  the  age  of  twenty-one  years,"  without  saying 
with  respect  to  his  daughter  Anne  Dolley,  "  if  she  has  none,"  —  the 
argument  being  that  as  Anne  never  had  a  child,  the  contingency  has 
not  arisen  on  which  her  share  was  devised  to  the  children  of  John 
Doltey.  But  we  consider  it  quite  clear  from  the  testator's  language 
that  he  intended  this  remainder  to  take  effect  upon  his  daughter  Anne 
having  no  children,  in  like  manner  as  upon  her  having  children,  and 
dying  without  leaving  children  who  should  live  to  the  required  age. 
There  is  a  long  string  of  cases  to  support  the  doctrine,  that  if  there 
be  a  gift  over  on  a  class  dying  within  a  particular  age,  it  takes  effect 
if  that  dass  never  comps  into  existence.  I  consider  it  sufficient  to  ' 
mention  the  first  of  them,  which  has  been  often  acted  upon,  Jones  v. 
WestcomAy  1  Eq.  Cas.  Abr.  345,  where  a  testator  bequeathed  a  term 
of  years  to  his  wife  for  life,  and  after  her  death  to  the  child  she  was 
then  enceinte  with,  and  if  such  child  should  die  before  the  age  of  , 
twenty-one,  then  one  third  to  his  wife,  and  the  other  two  thirds  to 
other  persons ;  the  wife  was  not  enceintey  but  liord  Harcourt,  and 
afterwards  thte  court  of  king's  bench,  held  that  the  bequests  over 
took  effect  The  lessors  of  the  plaintiff  likewise  claiming  one  twelfth 
of  the  freehold  property  devised  by  the  testator  to  his  daughter  Anne 
Dolley,  it  was  admitted  that  this  claim  was  not  liable  to  any  objection 
which  was  not  urged  against  the  former,  and,  therefore,  our  judgment 
will  be  in  favor  of  the  lessors  of  the  plaintiff  for  both  the  twelfths 
which  are  claimed 

Judgment  for  the  lessors  of  ike  plaintiff  accordingly. 
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Reoina  V.  Latimer.^ 

November  25, 1850. 

Costs  J  Defendants  Right  to  —  Criminal  Information  —  Libel — Plea 
of  not  GuiUfj—6  3r  7  Vict.  c.  96,  s.  8—  Certificate  of  Judge -^ 
ASf5W.8rM.c.  1$,  s.  2. 

Where,  in  »  crirainal  information  for  a  libel,  the  defendant  recovers  a  verdict  and  jiidgnneiit, 
he  is  entitled  to  Recover  from  the  prosecutor  the  costs  sustained  by  reason  of  the  infomuir 
tion,  under  the  6  &  7  Vict  c.  96,  s.  8,  although  the  only  plea  upon  the  record  is  not  guilty, 
and  the  judge  at  the  trial  certifies,  under  the  4  &  5  W.  &  M.  c.  18,  a.  2,  that  there  wm» 
reasonable  cause  for  exhibiting  such  information. 

Criminal  information  for  a  libel.     Plea  —  Not  guilty. 

On  the  trial  before  Ck)leridge,  J.,  at  the  last  assizes  at  Exeter,  the 
defendant  had  a  verdict,  and  the  learned  judge  certified,  under  the  4 
&  6  W.  &  M.  c.  18,  8.  2,  "  that  there  was  reasonable  cause  for  exhib- 
iting such  information."  Subsequently,  a  side  bar  rule  was  applied 
for  and  obtained  to  tax  the  defendant's  costs  under  the  6  &  7  Vict,  c 
96,  s.  8,^  notwithstanding  the  certificate  so  granted. 

Crowder  {Butt  and  Coleridge  with  him)  now  moved  for  a  role 
calling  upon  the  defendant  to  show  cause  why  the  side  bar  role 
should  not  be  set  aside.  The  4  &  5  W.  &  M.  c  18,  s.  2,  has  not  been 
repealed,  and  ought  to  be  read  together  with  the  6  &  7  Vict  c.  96,  8. 
8 ;  and  if  so,  then  the  power  of  the  judge  to  grant  a  certificate,  as  in 
this  case,  remains,  and  the  defendant  is  not  now  entitled  to  costs.  No 
ease  has  as  yet  put  a  construction  on  the  8th  section  of  the  later 
act ;  and  if  the  construction  contended  for  by  the  defendant  be  oor« 
rect,  when  the  defendant  has  a  verdict  upon'  not  guilty  he  will  have 
his  costs ;  but  if  the  prosecutor  succeed,  he  will  not^  and  no  such  inten* 
tion  is  shown  by  the  act.  The  first  part  of  this  8th  section  applies 
only  to  cases  specially  within  the  same  act,  namely,  cases  in  which 
there  is  a  plea  of  justification  under  the  6th  section ;  and  construed 
in  that  way,  it  applies  equally  to  both  parties.  If  the  plea  of  not 
guilty  be  added  to  a  plea  of  justification,  and  the  publication  of  the 
libel  were  proved,  but  the  defendant  had  a  verdict  upon  the  special 
plea,  the  defendant  would  not  then  be  entitled  to  his  costs,  inasmuch 
as  judgment  would  not  be  given  for  him,  as  required  by  the  8th  sec- 
tion. The  two  statutes  may  stand  together,  so  as  to  make  the  certif- 
icate of  the  judge  applicable  to  the  8th  section,  where,  as  here,  the 
only  plea  is  not  guilty. 

1  30  La^  J.  Rep.  (w.  s.)  Q.  B.  129. 

^  Sect  8.  **  That  in  case  of  any  indictment  or  information  by  a  private  proseeiitor 
for  the  publication  of  any  defamatory  libel,  if  judgement  shall  be  given  for  the  defend- 
ant,  he  shall  be  entitled  to  recover  from  the  orosecutor  the  costi  sustained  bv  the 
defendant  by  reason  of  such  indictment  or  inrormation,  and  that  upon  a  special  plea 
of  justification  to  such  indictment  or  information  if  the  issue  be  found  for  the  prose- 
cutor, he  shall  be  entitled  to  recover  from  the  defendant  the  costi  sustained  by  the 
prosecutor  by  reason  of  such  plea,  such  costs  so  to  be  recovered  by  the  defendant  or 
prosecutor  respectively  to  be  taxed  by  the  proper  officer  of  the  court  before  which  the 
■aid  indictment  or  information  is  tried." 
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Chreenwood  and  Collier  appeared  to  show  cause  in  the  first  in- 
stance, but  were  not  heard. 

Lord  Campbell,  C.  J.  I  feel  no  doubt  in  this  case.  We  must 
look  to  the  language  used  by  the  legislature  in  considering  the  inten- 
tion of  the  6  &  7  Vict  c.  96.  Sect.  8  has  two  branches,  and  upon 
the  second  branch  we  are  not  now  called  upon  to  say  any  thing,  but 
only  as  to  the  first.  The  (Question  is,  whether  under  the  circum- 
stances the  defendant  is  entitled  to  the  costs  to  which  he  has  been 
put.  I  think  the  intention  of  the  act  was  to  give  him  such  costs.  I 
Imrdly  know  of  any  lan^age  more  explicit  that  could  have  been 
used  for  that  purpose.  [His  lordship  read  the  section.]  Pnma  facie 
that  applies  to  this  case.  We  are  asked,  however,  to  allow  the  plain- 
tiff to  take  advantage  of  the  former  act,  4  &  5  W.  &  M .  c.  18,  by 
the  second  section  of  which,  costs  are  not  allowed  to  defendants 
where  the  judge  at  the  trial  shall  certify  that  there  was  reasonable 
cause  for  exhibiting  the  information.  But  by  the  6  &  7  Vict.  c.  96, 
no  such  power  is  given ;  and  I  must  say  the  legislature  might  not 
unreasonably  enact,  that  there  should  be  a  change  in  that  respect  in 
the  law.  It  is  not  unreasonable  that  the  defendant  should  be  reim- 
bursed his  expenses,  brought  about  by  a  prosecution  which  proves 
unfounded,  and  in  which  the  defendant  has  been  found  not  guilty  by 
a  jury  of  bis  country.  We  are,  however,  to  look  solely  to  what  the 
leiblktnre  has  said,  and  it  sJms  to  me  the  section  Idraits  of  no 
leasonable  doubt,  and  that  the  rule  ought  not  to  be  granted. 

Coleridge,  X  There  seems*  to  me  great  reason  for  believing  that 
tbe  construction  now  put  upon  the  8th  section  of  the  6  &  7  Vict  c. 
96,  was  not  in  the  minds  of  tbe  framers  of  the  act,  because  a  great 
change  in  the  law  was  made  by  the  act,  and  as  to  this  particular  part 
of  such  change,  no  express  direction  on  the  subject  is  given  in  the 
act.  At  the  same  time,  however,  the  very  circumstance  that  a  great 
change  was  introduced  into  the  law  at  the  time,  makes  it  not  unrea« 
aonable  to  suppose  that  this  might  have  been  a  part  of  such  change. 
The  words  of  the  section  are  very  plain  and  unambiguous,  and  giving 
to  those  words  their  full  and  natural  meaning,  I  think  the  present  rule 
ought  not  to  be  granted. 

WioHTMAN,  J.,  concurred. 

Erle,  J.  The  enactment  is  quite  general  in  its  effect  as  to  an  indict- 
ment for  libel,  and  there  is  no  doubt  about  the  right  to  costs  in  such 
a  case.  Then,  can  it  be  said,  that  a  different  rule  was  intended  with 
lespect  to  criminal  informations  for  libel,  when  the  language  runs  as 
it  does  in  the  section  in  question  ?  The  argument  is  that  by  reason 
of  the  former  act  remaining  unrepealed,  the  words  of  this  section 
ought  to  be  construed  to  give  not  an  absolute  but  a  qualified  right  to 
tbe  costs.  But  it  seems  to  me  the  words  of  the  later  statute  must 
have  the  effect  of  giving  such  absolute  rights  and  that  we  have  no 
right  to  import  any  relief  from  the  other  act. 

Rule  refused. 
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Peardon  V.  Underhill  &  another.^ 

December  8  and  7, 1830. 

Trespass  qu.  cL  fr.  —  Pka  of  Justification  —  Rig'/U  of  Common  of 
Turbary  —  Enclosure  from  Common — Prescription  —  Evidence  of 
general  Right — Presumption  as  to  original  Grant, 

Trespass  for  breaking  and  entering  a  close  of  the  plaintiflT,  and  breaking  down  a  wall. 
Pleas,  justifying  the  alleged  trespass  under  Uie  exercise  of  a  right  of  common  of*  tart>arT 
enjoyed  by  prescription  in,  npon  and  throughout  Gtdley  Conunon,  whereof  the  aaid  doao 
in  which,  &c^  was  parcel,  ana  from  which  it  had  been  wrongfully  enclosed.  Be^Ucatioiis 
traversing  the  "  said  common  of  tnrbary  in,  upon,  and  throughout  the  said  close  in  which, 
&C.,  modo  ftfirmaP  Common  of  tnrbary  had  existed  and  had  been  exercised  over  Gidler 
Common  generally ;  but  with  respect  to  the  flpoi  in  question,  before  it  was  enclosed,  tlie 
jury  foand  that  within  living  memory  it  had  not  been  capable  of  growing  turf  for  fuel,  or 
any  thing  in  the  nature  of  turf  :•— 

i/e/<f,  that  under  the  issues  raised,  the  exercise  of  the  right  over  the  common  generally  was 
admissible  evidence,  from  which  it  might  have  been  inferred  that  the  original  presumed 
grant  extended  to  the  locus  in  qm^  and  (hat  the  defendants  were  not  tied  down  to  show  an 
actual  exercise  of* the  right  over  the  particular  spot;  but  that  such  infereiice  could  not  be 
made,  when  it  appeared  in  effect  that  from  time  immemorial  it  had  been  impossible  to 
exercise  the  right  over  the  hcus  in  quo. 

Trespass  for  breaking  and  entering  a  certain  close,  being  a  garden 
abutting  on  a  certain  cottage  in  the  occupation  of  the  plaintiff  and  on 
all  other  sides  thereof  on  a  certain  common  or  waste,  called  Oidlej 
Ck)mmon,  and  knocking  down  a  certain  wall  standing  and  being  upon 
the  said  close. 

The  defendants,  amongst  other  pleas,  pleaded,  eighthly,  that  for  the 
period  of  thirty  years  the  occupiers  of  a  certain  messuage  had  used 
and  enjoyed  as  of  right  and  without  interruption,  common  of  turbary 
in,  upon,  and  throughout  Gidley  Common,  whereof  the  said  close  in 
which,  &c.,  for  the  full  period  of  thirty  years  had  been  and  was  peice>, 
that  was  to  say,  to  cut,  dig  and  take  turf  and  peat,  in  and  upon  the 
said  common,  and  to  carry  away  the  same  for  necessary  fuel  to  be 
consumed  in  and  upon  the  said  messuage,  with  the  appurtenances. 
That  at  the  said  time  when,  &c.,  one  W.  B.  was  the  occupier  of  the 
said  messuage,  with  the  appurtenances,  and  because  the  said  close  in 
which,  &c.,  before  and  at  the  said  time,  when,  &c.,  was  wrongfully 
enclosed,  separated,  and  divided  from  the  residue  of  the  said  common, 
by  means  of  the  said  wall,  in  the  declaration  mentioned,  and  the 
same  was  then  wrongfully  standing  in  and  upon  the  said  close, 
so  that  without  breaking  down  the  said  wall  the  said  W.  B.  could 
not  have,  use,  or  enjoy  his  said  common  of  turbary  in,  upon,  and 
throughout  the  said  close,  they,  the  defendants,  by  the  authority  and 
as  the  servants  of  the  said  W.  B.,  committed  the  alleged  trespass. 
The  ninth  plea  in  the  same  manner  justified  the  committing  of  the 
trespass,  alleging  sixty  years'  enjoyment  of  a  common  of  turbary 
over  Gidley  Common,  whereof  the  locus  tit  quo  was  parcel.  The 
tenth  plea  alleged  a  similar  right  of  common  of  turbary  by  im« 
memorial  usage  in  the  defendant  James  Underhill,  and  those  of 
whose  estate  at  the  said  time  when,  &;c.,  he  was  seized  in  a  certain 

1  20  Law  J.  Rep.  (n.  8.)Q.  B.  13J. 
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messuage,  with  the  appurtenances,  over,  in,  upon  and  throughout 
Gidley  Common,  whereof  the  said  close  in  which,  &c.,  was  parcel. 
It  then  averred  an  existing  lease  of  the  said  messuage,  with  the  ap- 
purtenances, from  the  defendant  UnderhUl  to  W.  B.,  and  justified  the 
committing  the  alleged  trespass  by  the  defendants,  as  the  servants 
and  by  the  authority  of  W.  B-,  by  reason  that  the  said  close,  in  which, 
&C.,  was  WTongfully  enclosed  and  separated  from  the  residue  of  the 
said  common  by  means  of  the  said  wall,  so  that  without  breaking  it 
down,  the  said  common  of  turbary  could  not  be  enjoyed  in,  upon  and 
throughout  the  said  close. 

Replication  to  the  eighth  plea,  traversing  the  enjoyment  of  the  said 
common  of  turbary  in,  upon  and  throughout  the  said  close,  in  which, 
&C.,  in  manner  ana  form  as  in  that  plea  alleged.  The  replications  to 
the  ninth  and  tenth  pleas,  in  the  same  manner  traversed  the  rights  of 
common' of  turbarv  alleged  in  each  of  the  said  pleas,  modo  et  forma. 

On  the  trial,  before  Erie,  J.,  at  the  Devon  Spring  Assizes,  1850,  it 
appeared  that  the  plaintiff  claimed  under  the  lord  of  the  manor,  who 
was  seized  in  fee  of  Gidley  (Common.  That  the  hcvs  in  quo  was  a 
part  of  the  common,  which  had  been  enclosed  and  converted  into  a 
garden.  Over  Gidley  Common,  generally,  which  was  an  extensive 
waste,  the  defendants  had  exercised  a  right  of  common  of  turbary, 
and  as  against  the  enjoyment  of  such  right  it  was  admitted  the  plain- 
tiff could  have  no  right  to  enclose.  The  particular  spot  in  question 
before  it  was  enclosed,  was  a  barren,  rocky  place,  which  required  to 
be  blasted,  and  covered  with  soil  brought  from  a  distance,  in  order  to 
convert  it  into  a  garden,  and  upon  it  and  for  some  distance  around, 
no  turfs  had  ever  been  obtained.  The  jury  also  expressly  found 
that  the  spot  had  not  been  capable  of  growing  turf  for  fuel,  or.  any 
thing  in  the  nature  of  turf,  so  tar  back  as  living  memory  went ;  and 
under  the  direction  of  the  learned  judge  a  verdict  was  entered  for  the 
plaintiff  on  all  the  above  pleas,  leave  being  reserved  to  move  to  set 
that  verdict  aside,  and  to  enter  a  verdict  for  the  defendants  instead. 
In  Easter  term  following,  a  rule  nisi  for  that  purpose  was  obtained, 
against  which 

Crowder  and  Greenwood  now  (Deceml)er  3  and  7)  showed  cause. 
The  right  to  cut  turf  on  the  parts  of  Gidley  Common,  where  turf  was  to 
be  found,  is  not  disputed ;  but  the  question  is,  whether,  upon  the  issues 
raised,  the  defendants  can  be  said  to  have  common  of  turbary  over 
the  locus  in  quo,  it  having  been  proved  and  found  by  the  jury  that  the 
particular  spot,  from  its  very  nature,  was  not  capable  of  producing 
turfs.  Under  the  issues  raised  it  was  necessary  to  show  a  right 
of  common  of  turbary  over  the  locvs  in  quo^  for,  although  such  right 
existed  over  the  conunon  generally,  the  lord  could  not  be  deprived  of 
his  right  to  enclose  particular  spots,  where  no  turf  grew,  and  conse- 
quently, upon  the  express  finding  here,  the  right  of  turbary  was  not 
interfered  with.  Common  of  turbary,  unlike  common  of  pasture, 
rests  entirely  on  the  common  law ;  Duberley  v.  Page,  2  Term  Rep.  391 ; 
Fawceit  v.  Strickland,  6  Term  Rep.  747  n.;  and  must  necessarily  be  by 
direct  grant  2  Co.  List.  85.  Grant  v.  Gunner,  1  Taunt  435.  The 
VOL.  11.  20 
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statute  of  Merton,  20  Hen.  3,  e.  4,  relating  to  common  of  pasture  only, 
was  passed  to  alter  the  rights  as  between  lord  and  tenant,  and  the 
statute  of  Westminster  2d,  13  Edw.  1,  as  between  lord  and  stranger. 
2  Co.  Inst.  475.  The  reasoning  in  Fawcett  v.  Strickland  applies  strong- 
ly here  in  favor  of  the  right  to  enclose.  The  plaintiff  could  not  prop- 
erly have  replied  otherxiise  than  he  has.  The  general  right  over  the 
common  is  passed  by,  and  issue  taken  as  to  the  right  over  the  locus 
in  quo. 

[Paiteson^  J.,  referred  to  Harpur  v.  Painter,  1  Wms.  Saund.  268,  a, 
note.] 

In  Arlett  v.  Ellis,  7  B.  &  C.  346 ;  s.  c.  6  Law  J.  Rep.  K.  B.  301,  all  the 
authorities  are  referred  to.  There  a  right  of  common  of  turbary  over 
the  locus  in  quo  was  found  by  the  jury ;  and  the  decision  goes  no 
farther  than  to  establish  that  there  may  be  a  custom  in  the  lord  to 
enclose  against  such  right.  But  the  observations  of  Bayley  and  Hol- 
royd,  JJ.,  in  giving  judgment,  are  in  favor  of  the  plaintiff.  Unless 
proof  of  the  existence  of  the  right  over  the  locus  in  quo  be  required, 
a  most  unreasonable  presumption  would  be  made  against  the  lord. 
Turbary  over  one  hundred  acres  only  would  have  the  effect  of  preclud- 
ing the  lord  from  the  use  of  several  other  acres  of  a  waste.  In  Glower 
V.  Lane,  3  Term  Rep.  445  Buller,  J.,  says,  "  I  should  have  no  difficulty 
in  saying,  that  at  common  law  the  lord  might  have  approved  as  much 
in  cases  of  common  by  grant,  as  of  common  appendant." 

Butt  and  Field,  contra.  There  was  no  question  made  at  the  trial 
as  to  there  being  no  evidence  of  a  right  of  common  of  turbary.  The 
general  right  was  established,  and  the  replication  does  not  narrow  the 
issue,  so  as  to  make  it  necessary  that  the  plaintiff  should  have  proved 
an  actual  enjoyment  of  the  right  over  the  locus  in  quo.  The  replica- 
tion in  effect  is  no  more  than  that  of  de  injuria,  taking'the  double  issue 
offered  by  the  pleas.  The  substantial  issue  is  as  to  the  existence  of 
the  right,  and  the  grant  to  be  inferred  from  the  evidence  is  one  ex- 
tending over  every  part  of  the  common,  and  the  exception  contended 
for  cannot  properly  be  made.  There  is  a  distinction  to  be  made  be- 
tween the  existence  of  the  right  and  the  enjoyment  of  it.  It  is  con- 
sistent with  the  finding  of  the  jury,  that  turfs  may,  at  some  distant 
period,  have  growm  on  the  spot  in  question,  or  that  the  rocks  might 
have  been  removed  and  the  ground  thereafter  become  capable  of 
growing  turfs.  The  right  of  turbary  is  not  confined  to  places  pro- 
ducing turf  at  the  time  of  the  presumed  grant ;  it  extends  to  parts  of 
the  common  on  which  turf  might  at  any  time  afterwards  grow.  Sup- 
pose the  grant  of  a  right  of  piscary  in  a  pond,  and  no  fish  had  been 
found  for  one  hundred  years,  still  the  right  would  exist  so  as  to  support 
an  action  for  draining  off  the  water,  or  enclosing  the  pond.  The  law 
as  laid  down  with  reference  to  the  right  of  the  lord  to  approve  under 
the  statutes  of  Westminster  and  Merton,  and  at  common  law",  is  not 
disputed ;  but  that  right  does  not  extend  to  common  of  turbary. 
Glover  v.  Lane  decides  no  more  than  the  right  to  approve  as  against 
common  of  pasture.  % 

[Patteson,  J.,  referred  to  Maxxcell  v.  Martin,  6  Bing.  522 ;  s.  c.  8  Law 
J.  Rep.  C.  P.  174.] 
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In  that  case  the  right  claimed  was  admitted  to  exist,  except  as  to 
the  hciis  in  quo.  Here  the  question  is  very  different,  for  the  right  over 
the  whole  common  generally  has  been  conceded,  and  therefore,  in 
point  of  law,  it  extends  to  the  spot  in  question.  The  question  is  one 
of  evidence,  and  not  of  pleading.  They  referred  to  Stanley  v.  WJiite^ 
14  East,  332.     Willis  \,  Ward,  2  Chit  Rep.  297.     Arlelt  v.  Ellis. 

Patteson,  J.  The  replication,  in  form,  certainly  does  appear  to 
narrow  the  issue  ;  but  it  is  not  to  be  taken  upon  these  pleadings  that 
the  plaintiff  was  necessarily  tied  down  to  show  an  exercise  of  the  right 
of  turbary  over  the  particular  spot,  which  is  alleged  here  to  be  a  part 
of  a  large  extent  of  common.  What  he  must  prove  is,  that,  having 
the  right  over  the  waste  generally,  it  had  been  exercised  under  such 
circumstances  with  respect  to  the  immediate  neighborhood  of  the  spot 
in  question,  and  its  accessibility  and  the  nature  of  the  soil,  as  put  by 
Tindal,  C.  J.,  in  Maxwell  v.  Martin,  as  that  the  jury  might  be  war- 
ranted in  inferring  that  the  original  grant  extended  to  the  place  in 
question.  In  that  case  it  was  not  denied  by  the  replication  that  the 
lords  leys  was  part  of  the  waste  of  B  common.  The  only  traverse 
"was  of  the  right  claimed  in  the  plea  to  dig  stones  in  the  lords  leys. 
The  admissions  in  the  case  were  clear  and  full.  The  plaintiff  admit- 
ted the  defendant's  right  to  dig  stone  over  Brockeridge  Common,  with 
the  exception  of  the  parts  of  it  called  the  "  lords  leys,"  and  the  defend- 
ant admitted  that  he  had  no  evidence  to  prove  the  exercise  of  the  right 
on  the  lords  leys. 

The  court  said,  that  it  was  not  necessary  to  prove  the  digging  of 
stones  on  the  very  spot  in  question,  but  that  it  was  enough  to  show 
circumstances  from  which  the  jury  could  infer  that  the  right  claimed 
-was  included  in  the  original  grant,  and  the  defendant  not  being  able 
to  produce  such  evidence,  the  verdict,  it  was  held,  must  be  entered  for 
the  plaintiff.  I  cannot  distinguish  that  case  from  the  present  Com- 
mon of  turbary  is  not  of  the  same  description  as  common  of  pasture. 
It  can  only  be  in  a  place  of  such  a  nature  as  that  turfs  could  be 
there,  where,  so  to  speak,  turf  is  found.  Here  the  jury  find  that 
there  never  had  been  any  turf  on  the  spot  in  question  from  time  im- 
memorial, (they  were  not  asked  whether  there  would  be,  for  that 
would  not  have  been  a  proper  question,)  and,  therefore,  they  do  not 
draw  the  inference  that  the  original  grant  extended  to  the  place  in 
question.  No  evidence  of  the  exercise  of  the  right  of  turbary  over 
other  parts  of  the  common,  for  the  purpose  of  showing  the  existence 
of  the  right  over  the  place  in  question,  was  excluded.  But  the  in- 
ference cfirawn  by  the  jury  is,  that  the  grant  of  the  right  of  turbary  did 
not  apply  to  a  place  like  that  in  question ;  and,  under  the  circum- 
stances, it  seems  to  me  that  there  was  not  any  evidence  from  which 
the  jury  could  infer  that  the  original  grant  extended  to  such  place, 
and,  therefore,  that  the  verdict  was  rightly  found  for  the  plaintm*. 

CoLERiDGR,  J.  I  am  of  the  same  opinion,  and  I  confme  myself 
strictly  to  the  facts  of  this  particular  case.  The  grant  alleged  in  the 
plea  extends  to  the  whole  of  the  common,  and  it  is  admitted  that  tho 
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locus  in  quo  is  part  of  the  common.  It  is  troe,  therefore,  that  the 
locus  in  quo  may  be  said  to  be  within  the  grant,  but  it  is  not  so  abso* 
lutely  true  with  respect  to  the  right  claimed,  as  that  the  contrary  may 
not  be  shown ;  and  the  question  really  is,  What  was  the  grant  first 
made  upon  which  the  defendant  relies  ?  I  take  it,  the  finding  of  the 
jury  is,  that  from  the  time  of  legal  memory,  and  if  from  that  time  it 
may  be  almost  said  from  the  time  of  the  flood,  it  has  been  impossible 
for  turi'  to  be  produced  on  the  locus  in  quo;  and,  therefore,  to  suppose 
the  grant  to  extend  to  that  spot,  would  be  to  suppose  an  absurd  grant 
and  an  impossib^ity.  It  is  simply  a  question  ol  evidence ;  and  fix)m 
the  evidence  here,  it  is  not  to  be  inferred  that  the  spot  in  question  is 
within  the  grant 

WiGHTMAX,  J.  I  did  not  hear  the  case  argued,  and  therefore  do 
not  take  part  in  the  judgment. 

Erle,  J.  I  am  of  the  same  opinion.  The  defendant  is  entitled 
under  the  admission  to  the  full  benefit  of  all  the  evidence  that  by 
possibility  could  have  arisen.  It  is  just  as  if  it  had  been  proved  that 
turf  had  been  taken  on  every  part  of  the  common  upon  which  turf 
was  found ;  and  the  question  is.  What  is  the  original  grant  to  be 
presumed  from  that  evidence  ?  Why,  what  but  a  grant  correlative 
with  the  right,  the  exercise  of  which  has  been  shown,  namely,  to  all 
parts  of  the  common  where  turf  might  be  found.  Then,  if  the  grant 
were  produced,  it  could  not  be  held  to  extend  to  a  place,  of  which  the 
fact  found  here,  with  respect  to  the  spot  in  question,  could  be  predi- 
cated ;  and  if  so,  neither  can  it  be  inferred  that  the  terms  of  the  sup- 
posed grant  apply  to  a  place  where  the  right  claimed  cannot  be 
exercised ;  and  that  being  so,  without  wishing  at  all  to  infringe  upon 
the  rule  of  evidence  as  laid  down  in  Maxwell  v.  Martin^  I  think,  in 
accordance  with  the  authority  in  that  case,  that  there  was  no  sufficient 
evidence  from  which  to  infer  a  supposed  mat  as  to  the  spot  in  ques- 
tion, and,  therefore,  that  the  verdict  should  stand  for  the  plaintiff 

Rule  discharged. 


Dellgr  V,  Prickett  &  another.* 

November  25, 1850. 

Auctioneer  —  Action  against',  to  recover  back  —  Practice, 

Where  an  ftnctioneer,  a^inst  whom  an  action  was  brought  to  recover  the  deposit  on  a  sale 
bj  aucUon  of  real  estate,  npon  the  ground  that  the  vendor^s  title  was  defective,  applied  for 
an  interpleader  mle,  and  it  appeared  that  the  vendor  had  no  other  property  except  that 
of  which  the  title  was  disputed,  the  court  refused  the  application,  unless  the  defendant  gavv 
security  Tor  costs ;  and  refused  to  allow  the  defendant  his  costs  of  the  application  out  of  tiie 
deposit. 

Assumpsit  for  money  had  and  received.      The  defendants,  who 
1  120  Law  J.  Rep.  (n.  s.)  Q.  B.  151.    15  Jar.  168. 
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were  auctioneers,  had  sold  by  auction  certain  copyhold  premises  to 
the  plaintiff  on  behalf  of  one  Sarah  Rouse ;  and  the  action  was 
brought  to  recover  the  deposit  money  then  paid  by  the  plaintiff,  upon 
the  ground  that  the  vendor  had  failed  to  make  a  good  title,  according 
to  the  conditions  of  sale.  The  deposit  money  was  also  claimed  by 
the  vendor,  who  threatened  to  proceed  for  its  recovery,  upon  the 
ground  that  a  good  title  had  been  made  out.  In  Trinity  term,  June 
12, 1850,  — 

Davison  obtained  an  interpleader  rule,  calling  upon  the  plaintiff 
and  the  vendor  to  state  their  respective  claims  to  the  deposit  money. 

It  appeared  from  an  affidavit  in  opposition  to  the  rule,  that  the 
vendor  had  no  other  property  except  the  premises  sold,  her  title  to 
which  was  disputed. 

Hawkins  now  showed  cause,  and  contended  that  it  would  be 
unjust  to  substitute  the  vendor  as  the  defendant  in  the  action,  unless 
the  original  defendants  gave  security  for  costs. 

DavisoUj  in  support  of  the  rule.  The  defendants  are  mere  stake- 
holders, and  there  is  no  precedent  for  requiring  security  for  costs  in 
such  a  case.  If  a  stakeholder  may  not  call  upon  the  parties  really 
interested  in  the  subject  matter  in  dispute  to  interplead,  unless  he 
gives  security  for  costs,  the  interpleader  statute  will  be  of  little  bene- 
fit to  him ;  and  in  actions  against  the  sheriff,  who  is  generally  a  most 
eligible  defendant,  the  substitution  of  a  less  responsible  defendant, 
without  security  for  costs,  will  be  constantly  resisted. 

[Erie J  J.  The  case  of  a  sheriff  is  different ;  he  is  a  public  officer, 
who  is  not  to  be  made  liable  if  he  does  his  duty ;  an  auctioneer  is  a 
private  person,  who  accepts  a  liability  as  part  of  his  trade.] 

Lord  Campbell,  C.  J.  The  court  may  mould  these  rules  accord- 
ing to  the  justice  of  each  particular  case,  and  it  would  not  be  just 
that  the  plaintiff  should  be  compelled  to  relinquish  a  substantial  de- 
fendant without  security  for  costs. 

Coleridge,  Wightman,  and  Erle,  JJ.,  concurred. 

Davison  then  applied  for  the  costs  of  the  interpleader  rule  out  of 
the  deposit  money,  and  referred  to  2  Arch.  Prac,  by  Chitty,  1216, 
1217,  8th  ed.,  to  show  that  it  was  the  ordinary  practice  to  allow  such 
costs. 

IColeridg-ej  J.     Such  costs  are  not  allowed  to  the  sheriff.] 
They  are  allowed  in  other  cases.     The  sheriff  may  call  upon  the 
contending  parties  to  interplead  before  action  brought,  and  he  is 
allowed  his  poundage  if  the  execution  is  ultimately  held  good. 

Lord  Campbell,  C.  J.  The  auctioneer  contracts  with  the  pur- 
chaser to  return  the  deposit  in  case  the  sale  turns  out  to  be  void.  It 
may  be  reasonable,  that  where  a  defendant  has  become  possessed  of 

20* 
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property,  to  which  there  are  rival  claimants,  without  the  intervention 
of  a  contract,  he  should  have  his  costs  out  of  the  fund;  but  that  is 
not  so  here. 

Coleridge,  Wightman,  and  Erle,  JJ.,  concurred. 

Rule  absolute  to  subsiilute  the  ckUnumt  as  defendanty  on  the  defend- 
anCs  giving  security  for  costs. 


m  THE  EXCHEQUER  CHAMBER. 

BONAKER  V,   EvaNS.^ 

December  3,  1850. 

f^lcfg!/ — Nortrresidence  —  Summons  to  show  Cause  —  Monition  —  Ot' 
der  to  reside  —  Sequestratian  —  Right  of  Clergyman  to  be  heard 
before  Sequestration, 

A  writ  of  Bequcstration  issued  under  the  stat.  1  &  2  Yict  c.  106,  to  compel  a  clergyman  to 
reside  on  nis  benefice,  is  not  merely  in  the  nature  of  a  distress  to  compel  residence, 
but  is  also  a  penal  prooeedinc  against  him,  as  it  is  one  step  towards  the  foneitore  of  the 
benefice.  The  bishop,  therefore,  ought  to  give  the  deigyman  an  oppoitonity  of  being 
heard  before  directing  the  sequestration. 

If,  in  obedience  to  a  monition  issued  by  the  bishop,  a  clei^gyman  goes  into  residence  and 
again  ceases  to  reside,  the  bishop  may  serve  him  with  an  order  to  reside  \  but  if  that  order 
be  disobeyed,  the  bishop  is  not  jostifled  in  directing  a  sequestration  at  once,  and  the  seques- 
tration will  be  void,  unless  before  issuing  it  be  gives  the  deigyman  an  opportnni^  of 
rebutting  the  supposed  facts,  or  of  offering  lawful  excuse  for  his  disobedience  to  the  order 
to  reside. 

SembUf  that  a  summons  to  show  cause  should  precede  the  issuing  of  the  monition,  as  it  haa 
A  penal  character ;  and  that  the  sequestration  should  recite  me  delinquency  on  aoeoont 
of  which  it  is  issued,  and  also  the  bishop's  adjudication  on  the  same. 

Error  from  the  court  of  queen's  bench. 

This  was  an  action  of  debt  for  money  had  and  received. 

The  defendant  pleaded  never  indebted. 

The  action  was  brought  to  tiy  the  validity  of  a  writ  of  sequestra- 
tion issued  by  the  bishop  of  Worcester,  under  which  the  defendant, 
as  the  appointed  sequestrator,  had  collected  and  received  282. 11^.  ll(Lj 
part  of  the  profits  of  the  plaintiff's  benefice. 

On  the  trial,  before  Erie,  J.,  at  Westminster,  on  the  2d  of  Februaxy, 
1850,  the  following  facts  appeared  in  evidence :  The  plaintiff  was 
the  w'lcai  of  the  parish  of  Church  Honeyboume,  in  the  county  and 
dibcese  of  Worcester,  and  for  some  years  before  the  commencement 
of  the  action  had  resided  with  his  family  at  Evesham.  The  plaintiff 
at  one  time  had  a  license  for  non-residence,  which  was  afterwards 
withdrawn.  On  the  5th  day  of  November,  1846,  the  bishop  of 
Worcester  caused  to  be  issued  under  his  hand  and  seal,  and  duly 
served  upon  the  plaintiff,  the  following  monition :  — 

1  20  Law  J.  Rep.  (n.  s.)  Q.  E  137. 
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"  Henry,  by  divine  permisdion,  lord  bishop  of  Worcester,  to  Wil- 
liam Baldwin  Bonaker,  clerk,  vicar  of  the  vicarage  and  parish  church 
of  Church  Honeybourne,  in  the  county  and  our  diocese  of  Wor- 
cester, greeting.  Whereas  it  appears  to  us  that  you,  the  said  W.  B. 
Bonaker,  being  a  spiritual  person  holding  a  benefice,  to  wit,  the  said 
vicarage  and  parish  church  within  our  diocese,  not  having  a  license  to 
reside  elsewhere  than  in  the  house  of  residence  belonging  to  your  said 
benefice,  nor  having  any  legal  cause  of  exemption  from  your  residence, 
do  not  sufficiently,  according  to  the  true  meaning  and  intent  of  an 
act  of  Parliament  made  and  passed  in  the  2d  year  of  the  reign  of 
her  present  majesty,  intituled,  ^An  act  to  abridge  the  holding  of 
benefices  in  plurality,  and  to  make  better  provision  for  the  residence 
of  the  clergy,'  reside  on  your  said  benefice ;  we  do,  therefore,  under 
and  by  virtue  of  the  power  and  provisions  of  the  said  act  of  Parlia- 
ment, admonish  and  require  you,  the  said  W.  B.  Bonaker,  forthwith 
to  proceed  to,  and  reside  on,  your  said  benefice  of  Church  Honey- 
bourne,  and  to  perform  the  duties  thereof,  and  to  make  a  return  to 
this  our  monition  within  fifty  days  after  the  issuing  of  this  our  moni- 
tion on  this  day  issued.  Given  under  our  hand  and  episcopal  seal, 
this  5th  day  of  November,  A.  D.,  1846,  and  in  the  6th  year  of  our 
translation." 

On  the  19th  day  of  December,  1846,  the  plaintid*,  in  obedience  to 
the  monition,  began  to  reside  in  the  vicarage  house,  and  on  the  22d 
day  of  December,  1846,  made  and  transmitted  to  the  bishop  the  fol- 
lovdng  return  to  the  said  monition :  — 

"  To  the  right  reverend  the  lord  bishop  of  Worcester.  I,  William 
Baldwin  Bonaker,  vicar  of  Church  Honeybourne,  in  the  diocese  and 
county  of  Worcester,  do,  by  this  my  affidavit,  solemnly  declare  that 
on  Saturday,  the  19th  instant,  I  took  possession  of,  and  commenced 
residence  in,  my  said  damp  and  uncomfortable  hole  of  a  vicarage 
house,  at  Church  Honeybourne  aforesaid,  «n  consequence  of  your 
monition  served  on  me,  the  6th  day  of  November  last,  protesting  at 
the  same  time  that,  under  the  act  of  Parliament,  and  the  rural  dean's 
certificate  ab^ady  filed  in  the  register's  court  at  Worcester,  I  am 
justly  entitled  to  a  license  of  non-residence.  As  witness  my  hand  this 
22d  day  of  December,  1846. 

«  W.  B.  Bonaker." 

On  the  31st  day  of^  May,  1847,  the  defendant,  as  secretary  of  the 
bishop,  wrote  and  sent  to  the  plaintiff  the  following  letter :  -c- 

"  Worcester,  May  3l8t,  1847.- 

"  Reverend  sir,  —  I  am  desired  by  the  bishop  of  Worcester  to  send 

Jou  on  the  other  side  a  copy  of  the  return  which  has  been  made  to 
is  lordship  of  the  residence  you  have  kept  on  your  benefice  of  Church 
Honeybourne  since  the  service  of  the  monition  on  you  to  reside  in 
November  last,  and  to  inform  you  that  such  is  not  a  bona  fide  resi- 
dence on  your  living  as  required  by  the  act  of  Parliament,  and  that 
unless  you  immediately  commence  a  bona  fide  residence  thereon,  his 
lordship  will  be  under  the  necessity  of  issuing  a  sequestration  of 
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the  profits  of  your  benefice,  and  proceeding  thereon  according  to  the 
directions  of  the  act  of  Parliament  in  that  case  made  and  provided. 

"  I  am,  reverend  sir, 

"  Your  most  obedient  servant, 

«  Charles  Evans. 

"  The  Rev.  W.  B.  Bonakeri  Church  Honeybourne." 

<<  Copy  of  return  of  the  number  of  nights  Mr.  Bonaker  has  slept 
in  thq  vicarage  house  of  Church  Honeyboume  since  service  of  the 
monition.  1846:  December  19th,  20th,  25th,  26th,  27th.  1847: 
January  2d,  3d,  9th,  10th,  16th,  17th,  22d,  23d,  24th,  30th,  31st  Feb- 
ruary 6th,  7th,  13th,  20th,  21st,  27th,  28th.  March  6th,  13th,  14th, 
20th,  21st,  27th.  AprU  10th,  17th,  18th,  24th,  25th.  May  1st,  2d, 
8th,  9th." 

On  the  4th  day  of  June,  1847,  the  plaintiff  wrote  and  transmitted 
to  the  defendant  an  answer  to  the  foregoing  letter,  of  which  the  fol- 
lowing is  an  extract :  — 

"  Sir,  —  In  reply  to  your  letter  of  the  31st  ult  enclosing,  by  order 
of  the  bishop,  a  '  copy  return  of  the  number  of  nights  Mr.  Bonaker 
has  slept  in  the  vicarage  house  at  Church  Honeybourne  since  service 
of  the  monition,'  I  beg  to  say  that  the  author  is  a  malicious  liar,  and 
I  dare  him  to  the  proof  of  it  in  the  public  courts." 

On  the  14th  day  of  December,  1847,  the  bishop  caused  to  be  issued 
under  his  hand  and  seal,  and  duly  served  on  the  plaintiff,  the  follow- 
ing order  to  reside :  "  Henry,  by  divine  permission,  lord  bishop  of 
Worcester,  to  the  Rev.  W.  B.  Bonaker,  clerk,  vicar  of  the  vicarage  and 
parish  church  of  Church  Honeybourne,  in  the  counly  of  Worcester, 
and  within  our  diocese  and  jurisdiction,  greeting.  Whereas,  by  our 
monition,  given  under  our  hand  and  episcopal  seal,  bearing  date 
the  5th  day  of  November,  A.  D.  1846,  we  did,  under  and  by  virtue 
of  the  powers  and  provisions  of  an  act  of  Parliament,  made  and 
passed  in  the  first  and  second  years  of  the  reign  of  her  present  majesty, 
intituled  '  An  act  to  abridge  the  holding  of  benefices  in  plurality,  and 
to  make  better  provision  for  the  residence  of  the  clergy,'  moiiish  and 
require  you,  the  said  W.  B.  Bonaker,  forthwith  to  proceed  to  reside 
on  your  said  benefice  of  Church  Honeybourne,  and  to  perform  the 
duties  thereof,  and  to  make  a  return  to  such  our  monition  within 
fifty  days  after  the  issuing  of  that  our  monition  on  that  day  issued. 
And  whereas,  the  said  monition  was,  on  the  eth  day.  of  November, 
A.  D.  1846,  personally  served  upon  you  by  showing  the  said  original 
monition  to  you  anci  leaving  with  you  a  true  copy  thereof,  as  ap- 
pears by  the  certificate  indorsed  thereon,  and  an  affidavit  therewith 
filed.  And  whereas,  by  your  affidavit  or  return  to  our  said  monition 
transmitted  by  you  to  us,  bearing  date  the  22d  day  of  December. 
1846,  you  solemnly  declared  that  you  took  possession  of,  and  com- 
menced residence  in,  your  said  vicarage  house  at  Church  Honey- 
bourne, on  Saturday,  the  19th  day  of  December,  1846,  in  consequence 
of  our  monition  served  upon  you  as  aforesaid.  And  whereas  it  has 
been  officially  reported  to  us,  that  in  obedience  to  such  our  monition, 
you  did  begin  to  reside  upon  your  said  benefice  of  Church  Honey- 
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bourne,  on  the  said  19th  day  of  December,  1846,  but  that  since  that 
time  you  have  not  continued  to  reside  thereon,  but  have  for  the  most ' 
part  absented  yourself  therefrom,  and  that  the  several  times  of  your 
being  present  at  your  vicarage  house  since  the  said  19th  day  of  De- 
cember, 1846,  when  accounted  for,  together  have  not  amounted  to 
four  months  in  the  whole.  Now,  we  do  hereby,  under  and  by  virtue 
of  the  said  before-mentioned  act  of  Parliament,  order  and  require 
you,  the  said  W.  B.  Bonaker,  to  proceed  to  and  reside  on  your  said 
benefice  of  Church  Honeybourne,  within  thirty  days  after  the  service 
hereof  upon  you.  Given  under,  our  hand  and  episcopal  seal  this 
14th  day  of  December,  A.  D.  1847,  and  in  the  seventh  year  of  our 
translation." 

On  the  3d  day  of  February,  1848,  the  bishop  caused  to  be  issued 
and  served  on  the  plaintiff  the  following  writ  of  sequestration,  under 
the  seal  of  the  consistory  court  of  the  diocese :  — 

•*  Joseph  Phillimore,  doctor  of  laws,  vicar  general  in  spirituals  of  the 
right  rev.  father  in  God,  Henry,  by  divine  permission,  lord  bishop 
of  Worcester,  and  principal  official  of  his  consistory  court  there  law- 
fully appointed,  to  our  beloved  in  Christ,  Charles  Evans  of  the  College 
Yara,  in  the  city  of  Worcester,  gentleman,  greeting.  Whereas  the  said 
lord  bishop  of  Worcester  did,  under  and  by  virtue  of  the  powers  and 
provisions  of  an  act  of  Parliament  made  and  passed  in  the  second 
year  of  the  reign  of  her  present  majesty,  intituled  <  An  act  to  abridge 
the  heading  of  benefices  in  plurality,  and  to  make  better  provision  tor 
the  residence  of  the  clergy,'  on  the  5th  day  of  November,  A.  D.  1846, 
issue  a  monition  under  his  hand  and  seal,  dated  on  the  day  and  year 
last  aforesaid,  to  tiie  Bev.  W.  B.  Bonaker,  clerk,  vicar  of  the  vicarage 
and  of  the  parish  church  of  Church  Honeybourne,  in  the  county  of 
Worcester,  and  within  the  diocese  of  Worcester  aforesaid,  and  did 
thereby  monish  and  require  the  said  W.  B.  Bonaker  forthwith  to  pro- 
ceed to  and  reside  on  his  said  benefice  of  Church  Honeybourne,  and  to 
perform  the  duties  thereof,  and  to  make  a  return  to  the  said  monition 
within  fifty  days  after  the  issuing  of  that  monition.  And  the  said 
monition  was,  on  the  6th  day  of  November,  A.  D.  1846,  personally 
served  on  the  said  W.  B.  Bonaker,  by  showing  the  said  original  mo- 
nition and  leaving  with  him  a  true  copy  thereof,  as  appears  by  the 
certificate  indorsed  thereon,  and  an  affidavit  therewith  filed.  And 
whereas  the  said  W.  B.  Bonaker,  by  his  affidavit  or  return  to  the  said 
monition  transmitted  by  him  to  the  said  lord  bishop  of  Worcester, 
bearing  date  the  22d  day  of  December,  1846,  solemnly  declared  that 
he  took  possession  of,  and  commenced  residence  in,  his  vicarage 
house  at  Church  Honeybourne,  on  Saturday  the  19th  day  of  Decem- 
ber, 1846,  in  consequence  of  the  said  monition  served  upon  him  as 
afixesaid.  And  whereas  it  having  been  officiaUy  reported  to  the  said 
lord  bishop  of  Worcester,  that,  in  obedience  to  the  said  monition,  the 
said  W.  B.  Bonaker  did  begin  to  reside  upon  his  said  benefice  of 
Church  Honeybourne  on  the  said  19th  day  of  December,  1846,  but 
that  since  that  time  he  had  not  continued  to  reside  thereon,  but  had 
for  the  most  part  absented  himself  therefrom,  and  that  the  several 
times  of  his  being  present  at  his  vicarage  house  since  the  said  19th  day 
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of  December,  1846,  when  accounted  for,  together  had  not  amounted 
to  four  months  in  the  whole,  the  said  lord  bishop  of  Worcester,  after 
the  lime  specified  in  the  said  monition  for  the  return  thereof,  to  wit, 
on  the  14tn  day  of  December,  A.  D.  1847,  by  his  order  under  his  hand 
and  seal,  bearing  date  the  day  and  year  last  aforesaid,  after  reciting  the 
said  monition  and  the  said  service  thereof,  and  the  affidavit  or  return 
made  thereto  by  the  said  W.  B.  Bonaker,  and  of  his  having  begun 
to  reside  upon  his  said  benefice  of  Church  Honeybourne,  and  of  his 
having  absented  himself  therefrom,  did  under  and  by  virtue  of  the 
before-mentioned  act  of  Parliament,  order  and  require  the  said.  W.  B. 
Bonaker  to  proceed  to  and  reside  upon  bis  said  vicarage  or  benefice  of 
Church  Honeybourne  within  thirty  days  after  the  service  thereof. 
And  whereas,  on  the  16th  of  December,  A.  D.  1847,  the  said  or- 
der was  personally  served  upon  the  said  W.  B.  Bonaker,  by  then 
showing  to  him  the  said  original  order,  and  by  then  leaving  with  him 
a  true  copy  thereof,  and  such  order  has  not  been  complied  with  by 
the  said  W.  B.  Bonaker.  And  whereas,  by  reason  of  the  premises  it 
is  lawful  for  the  said  lord  bishop  to  sequester  the  property  of  the  said 
benefice  until  such  order  shall  be  complied  with,  or  such  sufficient 
reasons  for  aon-compliance  therewith  as  shall  be  deemed  satisfactory  by 
the  said  lord  bishop  of  the  said  diocese  for  the  time  being,  shall  be  stated 
and  proved  as  in  and  by  the  same  act  as  in  that  behalf  mentioned 
and  provided.  And  whereas  the  said  lord  bishop  hath  accordingly 
directed  us  to  issue  a  sequestration,  limited  as  aforesaid,  of  the  said 
profits :  we,  therefore,  in  obedience  to  the  directions  of  the  said  lord 
bishop,  do  by  these  presents  sequester  the  property  of  the  said  benefice 
or  vicarage  of  Church  Honeybourne,  until  the  order  aforesaid  be  com- 
plied with,  or  such  reasons  as  aforesaid  for  non-compliance  therewith, 
be  stated  and  proved  as  aforesaid,  and  do  make  and  appoint  you  the 
said  Charles  Evans  our  sequestrator  thereof  during  our  pleasure ;  only 
giving  and  granting  unto  you  our  full  power  and  authority  to  act  in 
the  sequestration,  and  by  virtue  thereof  to  collect,  levy,  ask,  sue  for, 
recover,  and  receive  into  your  hands  all  and  singular  the  profits  what- 
soever of  and  belonging  to  the  said  benefice  or  vicarage  of  Church 
Honeybourne,  and  to  the  said  W.  B.  Bonaker  as  vicar  thereof,  in 
whose  hands  and  possession  any  such  are  or  may  be  found  remain- 
ing; and  the  same  so  collected,  levied,  recovered,  and  received,  to  ex- 
pose for  sale  and  sell  for  the  best  price  that  can  be  had  or  gotten,  or 
otherwise  to  make  the  best  composition  you  can  for  the  same ;  and 
by  and  out  of  the  said  profits  to  cause  the  cure  of  the  said  church  to 
be  duly  served  by  a  minister  or  ministers,  to  be  approved  of  by  the  said 
lord  bishop  or  his  successors  for  the  time  being,  and  to  cause  all  other 
duties  and  charges  incumbent  on  the  said  church  to  be  duly  borne, 
performed,  and  satisfied.  Provided,  nevertheless,  that  you  do  and 
shall  render  unto  the  said  lord  bishop,  or  his  successors  for  the  time 
being,  or  to  us  or  some  other  competent  judge  in  this  behalf,  when 
and  so  often  as  you  shall  be  thereunto  lawfully  requured,  a  just  and 
faithful  account  of  all  and  singular  the  said  profits,  and  also  of  your 
disbursements  and  other  transactions  by  virtue  and  under  the  author- 
f  ity  of  this  our  sequestration ;  and  such  sum  and  sums  of  money  a^i 
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shall  upon  such  account  remain  in  your  hands,  (such  account  being 
first  examined  and  allowed  by  the  said  lord  bishop  or  his  successor 
for  the  time  being,  or  by  us  or  some  other  competent  judge  in  this 
behalf,)  do  apply  or  pay,  or  cause  to  be  applied  or  paid,  in  such  man- 
ner as  the  said  lord  bishop,  or  his  successors  for  the  time  being,  shall 
direct  or  appoint  by  any  order  or  orders  to  be  made  for  that  purpose, 
and  under  his  hand,  by  virtue  and  under  the  authority  of  the  act  of 
Parliament,  and  filed  as  thereby  required.  In  witness  whereof  we 
have  caused  the  seal  of  the  said  consistory  court  to  be  affixed  to  these 
presents.    Dated  at  Worcester,  the  3d  of  February,  A.  D.  1848." 

Neither  before  the  issuing  of  the  said  monition  or  the  order  to  reside, 
or  the  said  writ  of  sequestration,  was  any  citation,  order  or  summons 
to  show  cause  why  they  or  any  of  them  should  not  issue,  ever  served 
on  the  plaintiff,  otherwise  than  appears  by  the  documents  as  above 
set  forth. .  Nor,  otherwise  than  as  appears  by  the  documents  as  above 
set  forth,  was  he  ever,  before  they  respectively  issued,  heard  in  his 
defence,  why  they  or  any  of  them  should  not  issue. 

The  jury,  under  the  dQrection  of  the  learned  judge,  returned  a  ver- 
dict for  the  defendant. 

The  plaintiff  tendered  a  bill  of  exceptions  to  the  ruling  of  his  lord- 
ship, which  set  forth  the  above-mentioned  facts. 

The  case  was  argued  (November  27,  28)  before  the  court  of  ex- 
chequer chamber,'  by 

WhUehurstj  ( Greenwood  with  him,)  for  the  plaintiff.  The  plaintiff 
is  entitled  to  a  verdict  if  the  sequestration,  which  issued  by  virtue  of 
the  stat.  1  &  2  Vict  c.  106,  be  void.  It  is  submitted  that  the  seques- 
tration is  void.  In  the  first  place,  according  to  the  first  principles  of 
justice,  there  ought  to  have  been  a  summons  to  the  plaintiff  to  show 
cause  before  the  monition  issued  against  him.  For  the  monition  is 
not  merely  in  the  nature  of  a  summons,  but  has  a  penal  character  in 
some  degree ;  for  even  if  the  party  against  whom  it  issues  obeys  it 
immediately,  and  goes  into  residence,  he  has,  by  sect.  55,  to  pay  all 
the  costs  and  expenses  incident  to  its  issuing. 

Secondly,  the  order  to  reside  is  not  warranted  by  the  act,  and  there- 
fore the  sequestration  is  a  nullity ;  for  a  sequestration,  which  is  only 
to  have  force  until  the  order  be  obeyed,  cannot  be  valid  if  the  order 
which  it  seeks  to  enforce  be  unavailing.  An  order  to  reside  is  only 
required  in  case  of  proceedings  under  sect.  54 ;  but  that  section  is 
limited  to  the  case  of  a  clerk  who  makes  no  return,  or  an  unsatisfac- 
tory return,  or  a  false  return,  to  the  monition.  Here,  the  plaintiff 
made  a  good  return,  and  went  into  residence. 

The  proceeding,  therefore,  against  him  must  be  under  sect.  56,  which 
applies  to  the  case  of  a  party  going  into  residence,  and  then  ceasing 
to  reside.  That  section  says,  if  ^'  any  spiritual  person,  not  having  a 
license  to  reside  out  of  the  limits  of  his  benefice,  nor  having  other  law- 
ful cause  of  absence  from  the  same,  who,  after  any  such  monition  or 
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1  Consisting  of  Parkc  and  Piatt,  BR,  Williams  and  Talfouro,  JJ^  and 
BlAATizr,  fi. 
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•  order  as  ctforesaid  requiring  him  to  reside,  and  before  or  after  any  such 
sequestration  as  aforesaid,  shall  in  obedience  to  any  such  monition  or 
order  have  begun  to  reside  upon  his  benefice,  shall  afterwards  and  be- 
fore the  expiration  of  twelve  months  next  after  the  commencement  of 
such  residence,  wilfully  absent  himself  from  such  benefice  for  the  space 
of  one  month  together,  or  to  be  accounted  at  several  times,  it  shall  be 
lawful  for  the  bishop,  without  issuing  any  other  monition  or  making 
any  order,  to  sequester  and  apply  the  profits  of  the  benefice,"  &c.  This 
section  says  nothing  about  any  order  to  reside  being  issued  before  the 
sequestration.  Sect  112  is  perfectly  consistent  with  sect  56.  It  con- 
templates that  the  party  shall  have  an  opportunity  of  sho^^nng  cause 
against  the  monition.  Sect  113,  which  requires  an  order  to  reside, 
applies  only  to  cases  where  a  party  has  not  gone  into  rfeidence,  and 
is  proceeded  against  under  sect  54.  The  third  objection  is,  that  the 
bishop  ought  to  have  given  the  plaintiff  an  opportunity  of  being  heard 
in  his  defence  before  he  directed  the  sequestration  to  issue.  Capel  v. 
Childj  2  Cr.  &  J.  558 ;  s.  c.  1  Law  J.  Rep.  {y.  s.)  Exch.  205,  is  precisely 
in  point  The  principle  is  laid  down  in  jlie  King  v.  The  University 
of  Cambridge^  1  Str.  657.     The  bishop  should  have  summoned  the 

{)laintifF,  heard  his  defence,  and  adjudicated  upon  the  merits.  It  is 
bund  by  the  case  that  he  did  not  do  so.  Had  he  adjudicated  upon 
it,  after  hearing  the  plaintifi^  that  the  plaintiff  had  wilfully  absented 
himself,  it  is  not  contended  that  his  decision  could  have  been  impugned 
before  the  jury.  In  re  Bartlett,  3  Exch.  Rep.  28 ;  s.  c.  18  Law  J.  Rep. 
(x.  s.)  Exch.  25 ;  also  12  Q.  B.  Rep.  488 ;  s.  c.  18  Law  J.  Rep.  (n.  s.) 
Q.  B.  11.  The  sequestration  is  of  a  highly  penal  character.  It  issues 
to  compel  obedience.  By  sect.  58,  if  it  continue  in  force  for  a  year, 
or  if  two  sequestrations  issue  in  two  consecutive  years,  the  living  is  ipso 
facto  void.  The  letter  of  the  bishop's  secretary,  the  defendant,  does 
not  give  the  plaintiff  any  opportunity  of  being  heard  in  his  defence  or 
appoint  any  day  for  an  inquiry.  Fourthly,  it  is  not  stated  on  the  face 
of  the  order  to  reside  or  of  the  sequestration  that  the  plaintiff  wilfully 
absented  himself.  He  may  have  had  lawful  cause  of  absence.  Sick- 
ness, confinement  in  prison,  a  license  of  non-residence,  an  appoint- 
ment as  chaplain  to  the  queen,  may  have  been  the  cause  of  his  ab- 
sence from  his  living.  The  sequestration  does  not  show  that  the 
bishop  had  jurisdiction.  Fifthly,  before  the  sequestration  issued,  the 
bishop  ought  to  have  issued  an  order  for  the  sequestration.  This  order 
is  made  requisite  both  by  sects.  54  and  56.  An  appeal  is  by  those  sec- 
tions given  to  the  archbishop,  not  against  the  sequestration,  but  against 
the  order  for  the  sequestration. 

[Pwrke^  B.  Is  not  the  order  for  the  sequestration  the  same  thing  as 
the  sequestration  ?] 

It  is  submitted  that  it  is  not ;  and  that  the  sequestration  itself  shows 
that  there  was  an  order  of  the  bishop  independent  of  it 

[The  court  here  intimated  that  they  should  like  to  hear  the  other 
side  ou  the  point  of  the  necessity  of  the  bishop's  giving  the  plaintiff 
an  opportunity  of  being  heard  in  his  defence  before  the  issuing  of  the 
sequestration.] 

Sir  F.  Thesiffer^  {Sumner  with  him.)     These  proceedings  are  not  of 


COURT  OF  QUEEN'S  BENCH,  1860-51.    241 

Bonaker  r.  Evaiis. 

a  penal  character.  They  are  rather  in  the  nature  of  a  distringas  to 
compel  residence  than  of  a  punishment  The  principle  of  law,  that 
a  party  ought  to  have  an  opportunity  of  being  heard  in  his  defence  in 
judicial  proceedings  against  him,  never  was  intended  to  apply  to  a 
case  like  the  present  There  are  penal  provisions  for  non-residence 
contained  in  sect  32  of  the  statute.  Proceedings  may  be  taken  under 
sect  54  (which  was  inserted  for  the  benefit  of  the  clergyman)  in  lieu 
of  the  penal  proceedings  under  sect  32. 

Secondly,  the  statute  expressly  permits  the  bishop  to  issue  these 
proceedings  without  giving  the  party  any  further  summons  or  hearing 
than  was  here  given.  It  was  not  necessary  that  the  bishop  should 
hear  the  party  on  this  point  The  statute  contemplates  that  the  bishop 
should  be  acquainted  with  the  fact  of  the  residence  or  non-residence 
of  his  clergy.  By  sect  52,  the  bishop  is  empowered  and  required 
to  put  questions  to  every  incumbent  as  to  the  fact  of  his  residence, 
and  the  circumstances  connected  with  it,  and  the  clergyman  is  bound 
to  answer  them.  A.  clergyman,  therefore,  cannot  be  non-resident  with- 
out the  bishop  knowing  the  fact  and  the  cause,  and  whether  it  were 
justifiable  or  not  It  is  not  to  be  supposed  that  the  bishop  would  issue 
the  monition  without  good  cause.  The  act  of  Parliament  clearly  in- 
tends that  the  monition  is  to  be  the  first  step  in  the  proceedinsfs.  No 
Erevious  summons  is  necessary.  The  case  of  Capal  v.  C/itVa,  which 
as  been  relied  upon,  is  not  in  point.  If  there  had  been  any  proceed- 
ing by  which  the  requisition  of  the  bishop  in  that  case  could  have 
been  got  rid  of,  the  decision  would  have  been  different  Here,  the 
monition  ahd  sequestration  could  have  been  got  rid  of  by  obedience. 
The  greatest  doubt  has  been  thro\vii  upon  Capel  v.  Child  in  the  case 
of  3%e  Hammersmith  Rent  Charg^e^  19  Law  J.  Rep.  (n.  s.)  Exch.  66. 

[Plattj  B.  The  monition  may  be  got  rid  of,  but  the  costs  of  it  can- 
not be  got  rid  of.] 

Sect  55  only  imposes  costs  if  the  clergyman  is  non-resident  If 
he  was  resident,  the  section  does  not  apply,  and  there  would  be  no 
costs.  Sect  113  does  not  take  away  any  power  given  to  the  bishop 
by  sect  56.  The  bishop  has  done  more  than  he  need.  He  need  not 
have  issued  the  order  to  reside ;  but  he  was  fully  warranted  in  issu- 
ing it  It  cannot  vitiate  the  sequestration  in  any  wsiy.  The  bishop 
had  a  discretion  in  the  matter.  It  is  for  the  benefit  of  the  clergyman 
that  the  order  to  reside  should  be  issued.  Besides,  the  plaintiff  had 
an  opportunity  offered  him  of  being  heard.  The  letter  addressed  to 
him  by  the  bishop's  secretary  gave  him  ample  opportunity,  and  stated 
the  charge  against  him.  In  answer  to  that,  he  sent  a  letter  saying 
that  the  informant  was  a  malicious  liar,  thus  evading  the  question. 
He  does  not  assert  that  he  was  resident,  or  deny  the  ^th  of  the  as- 
sertions of  the  secretary's  letter,  or  allege  any  excuse  for  non-residence. 
The  bishop  had  to  judge  of  the  letter  and  its  effect 

[Parke,  JB.  If  the  bishop  chose  to  issue  an  order  to  reside,  ought 
he  not  to  have  ascertained  whether  the  order  was  obeyed,  or  whether 
the  party  had  any  lawful  excuse  for  want  of  obedience  before  issuing 
the  sequestration  ?] 

The  bishop  might  satisfy  himself  of  the  fact  of  residence,  and  com- 
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pliance  with  the  order  without  any  hearing.  K  there  is  any  error  in 
issning  the  sequestration,  the  clerk  may  appeal  to  the  archbishop,  who 
will  correct  it,  (for  the  appeal  given  against  the  order  of  sequestration 
clearly  means  an  appeal  against  the  writ  of  sequestration,)  and  if  the 
party  has  been  resident  he  has  no  costs  to  pay.  The  bishop  may, 
under  sect  54,  in  certain  cases,  even  return  the  profits  which  have  been 
sequestrated. 

Cur.  adv,  vuU. 

The  judgment  of  the  court  was  now  delivered  by 

Parke,  B.  This  was  a  case  which  was  tried  before  Mr.  Justice  Erie, 
who,  however,  expressed  no  decided  opinion  upon  it,  for  it  was  put 
into  the  shape  of  a  bill  of  exceptions,  in  order  that  it  might  come 
before  the  court  upon  a  writ  of  error.  It  was  an  action  brought  by 
the  plaintiff  for  money  had  and  received  to  the  use  of  the  defendant, 
as  the  bishop's  secretary,  and  the  facts  are  set  out  in  the  bill  of  excep- 
tions, a  part  of  which  it  will  be  necessary  for  me  shortly  to  state. 
[His  lordship  then  stated  the  principal  facts  of  the  case,  as  set  out  in 
the  bill  of  exceptions.]  It  was  conceded  on  both  sides  that  it  had 
been  correctly  held,  in  Re  Bartlett,  that  the  bishop  was  the  proper  au- 
thority to  decide  whether  there  had  been  a  non-compliance  with  the 
order  to  reside  under  the  54th  section  of  the  1  &  2  Vict  c  106  ;  and 
the  same  may  be  said  of  the  wilful  absence  of  the  incumbent  for  a 
month,  under  the  66th  section  ;  for  although,  according  to  the  letter 
of  both  sections,  the  fact  itself  of  disobedience  or  absence  is  appar- 
ently made  a  condition  precedent  to  the  power  of  sequestration,  it  is 
clear  from  the  context  that  the  adjudication  of  the  fact  by  the  bishop 
is  all  that  is  required,  and  that  the  jurisdiction  to  determine  it  is  meant 
to  be  given  to  the  bishop. 

If,  then,  the  bishop  decides  in  due  course  that  either  event  has  hap- 
pened, I  apprehend  that  the  truth  of  the  fact  so  determined  never  can 
be  matter  for  inquiry  before  a  jury.  The  bishop,  then,  acting  judi- 
cially in  this  respect,  the  main  question  for  our  consideration  is, 
whether  the  sequestration  ordered  by  him  is  a  proceeding  simply  in 
the  nature  of  a  distress  to  compel  residence,  or  altogether,  or  even  in 

f)art,  in  pasnam  for  previous  non-residence  or  absence.  If  it  be  the 
atter,  then  the  bishop  ought  to  have  given  the  incumbent  an  oppor- 
tunity of  being  heard  before  it  was  issued,  for  no  proposition  can  be 
more  clearly  established  than  that  a  man  cannot  incur  the  loss  of  his 
liberty  or  property  for  an  offence,  by  a  judicial  proceeding,  until  he 
has  had  a  fair  opportunity  of  being  heard  before  it  was  issued ;  unless, 
indeed,  the  legislature  has  expressly  or  impliedly  given  an  authority 
to  act  without  that  necessary  preliminary.  This  is  laid  down  in 
J^^^ffg^s  Case^  11  Rep.  99,  and  in  Tlie  King'  v.  27*6  Chancellar  of  the 
University  of  Cambridge]  The  King  v.  Benn^  6  Term  Rep.  198,  and 
The  King  v.  Gaskin,  8  Term  Rep.  209,  and  in  many  other  cases;  and 
more  particularly  in  that  of  Capel  v.  Child,  in  which  Mr.  Baron  Bay- 
ley  says,  "  I  know  of  no  case  in  which  you  are  to  have  a  judicial 
proceeding  by  which  a  man  is  to  be  deprived  of  any  part  of  his  prop- 
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erty  without  an  opportunity  of  being  heard  in  his  defence."  That 
case  is  a  very  strong  one,  as  it  shows  how  firmly  the  court  adhered  to 
that  great  principle  of  justice  that  in  every  judicial  proceeding  **  Qui 
sUUtUt  aliquid  parte  inaudita  altera  cequum  licet  statuerit  haud  cequus 
fuit?^  Now,  we  all  think  that  although  one  of  the  objects  of  the 
proceeding  by  sequestration  may  be  to  enforce  future  residence,  an- 
other clearly  is  to  punish  past  delinquency ;  and  though  it  is  partly  in 
the  nature  of  a  distress,  it  is  also  in  the  nature  of  a  penalty.  The 
sequestration  operates  as  a  forfeiture  of  part  of  the  profits  of  the 
living,  for  they  are  first  to  be  applied  funder  sect  54)  to  the  ex- 
penses of  serving  the  cure,  and  afterwards  towards  the  expenses  of 
the  monition  and  sequestration,  and  however  short  the  time  thtf  se- 
questration is  to  continue,  these  are  to  be  paid.  But  a  more  impor- 
tant consequence  is,  that,  by  sect  58^  if  the  sequestration  continues 
for  a  year,  the  benefice  is  void ;  if  two  sequestrations  are  incurred 
in  the  space  of  two  years,  it  is  also  void.  The  first  sequestration, 
tfierefore,  is  one  step  towards  the  loss  of  the  living,  and  certainly  it 
must  be  treated  as  penal.  We,  therefore,  feel  no  difficulty  in  decid- 
ing that  before  the  issuing  of  the  sequestration  the  incumbent  ought 
to  have  had  an  opportunity  afforded  him  of  rebutting  the  implied 
charge  of  disobedience  to  the  monition  in  the  one  case,  and  of  wilful 
absence  in  the  other,  or  of  offering  a  lawful  excuse  for  either ;  unless 
the  act  of  Parliament  shows  the  intention  of  the  legislature  to  be 
that  the  bishop  should  act  in  such  a  proceeding  ex  parte  without  hear- 
ing the  person  to  be  punished.  It  does  not  appear  to  us  that  any 
danses  in  this  act  of  Parliament  (the  1  &  2  Vict,  c  106)  raise  any 
inference  that  the  legislature  meant  to  -authorize  the  bishop  to  depart 
from  the  usual  course  of  justice,  and  to  proceed  ex  parte^  or  it  would 
have  done  so  in  express  terms.  The  power  to  ask  annual  questions, 
not  pro  re  nata^  mentioned  in  the  schedule,  is  for  the  double  purpose 
of  affording  the  bishop  information,  and  also  of  affording  better  secu- 
rity for  the  performance  of  the  duties  of  the  clergy,  and  cannot  dis- 
pense with  this  necessary  requisite  for  the  due  administration  of  jus- 
tice ;  and  there  is  no  other  that  seems  to  raise  the  inference  that  such 
was  the  intention  of  the  legislature.  The  act  of  Parliament  in  ques- 
tion in  the  case  of  Capel  v.  CAiVd,  namely,  the  67  Geo.  3,  c.  99,  s.  80, 
which  authorized  the  bishop  to  proceed  "  either  of  his  own  knowl- 
edge or  upon  proof  by  affidavit,"  afforded  a  very  strong  argument  in 
favor  of  such  an  intention,  yet  it  did  not  prevail.  There  is  no  part  of 
this  act  which  leads  to  any  thing  like  so  strong  an  inference  of  an 
intent  to  dispense  with  this  great  principle  of  justice  that  a  man  is 
not  to  be  condemned  unheard.  But,  then,  it  is  contended  that  prior  to 
the  issuing  of  the  sequestration  the  incumbent  had  that  sufficient  op- 
portunity which  the  law  requires,  and  that  the  letter  of  the  defendant, 
as  the  bishop's  secretary,  ought  to  be  considered  as  afibrdlng  him  an 
ample  opportunity  of  being  heard  in  his  defence.  We  do  not  mean 
to  say  that  the  bishop  was  bound  to  proceed  to  hear  the  chargp  with 
the  same  formalities  as  are  adopted  in  proceedings  before  the  courts, 
or  that  a  greater  degree  of  form  was  requisite  than  is  suflGicient  to 
justify  a  superior  in  removing  an  inferior  officer  for  delinquency ;  a 
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rector,  for  instance,  before  he  removes  a  parish  clerk.  But  it  is  es- 
sential that  the  charge  should  be  intimated  to  the  supposed  delin- 
quent, and  that  he  should  have  a  fair  opportunity  of  rebutting  it. 
l)oes,  then,  the  letter  in  question  answer  this  description  ?  We  think 
not.  It  does  not  purport  to  call  on  the  plaintiff  to  deny  or  excuse  his 
wilful  absence  or  his  disobedience  to  the  monition  before  or  to  the 
bishop,  or  inform  him  that,  if  he  does  not,  a  sequestration  would  issue. 
It  is  written  only  to  threaten  him  that  the  sequestration  will  issue 
unless  he  proceed  to  reside.  We  do  not  think  that  this  amounts  to 
that  hearing  to  which  the  party  accused  is  entitled,  and  which  the 
law  requires.  Besides,  if  it  did,  the  sequestration  did  not  issue  on  an 
adjudication  by  the  bishop  under  the  56th  section,  that  the  plaintiff 
had  been  guilty  of  wilful  absence,  for  the  bishop  issued  an  order  to 
reside,  and  afterwards  sequestrated  the  profits  of  the  living  for  diso- 
bedience to  that  order. 

We  do  not  say  that  the  proceeding  by  order  to  reside  which  did 
not  come  within  the  terms  of  the  56th  section  was  an  illegal  order ; 
indeed,  we  think  that  this  measure  was  clearly  dictated  by  the 
bishop's  desire  not  to  act  harshly  towards  the  plaintiff;  so,  also,  we 
think  his  lordship  was  authorized  to  adopt  it  by  law.  The  act  of 
Parliament  is  far  from  being  accurately  or  clearly  worded ;  but  we 
think  the  bishop  was  justified  in  issuing  the  order,  and,  in  this  respect, 
acted  with  perfect  propriety. 

But,  then,  when  the  order  was  issued  and  disobeyed,  the  bishop 
should  not  have  proceeded  to  punish  the  disobedience  by  sequestratr 
iiig  without  giving  the  vicar  (the  plaintiff  in  this  case)  a  fair  oppor- 
tunity of  being  heard ;  and  the  omission  to  do  so,  in  our  opinion, 
renders  the  subsequent  sequestration  void.  This  order  to  reside,  in 
fact,  only  extended  the  time  for  the  incumbent's  residence,  and  gave 
him  a  loctis  poBnitentiee.  On  the  ground,  then,  that  this  sequestration 
was  void  for  the  reasons  before  given,  we  think  thfe  plaintiff  was 
entitled  to  recover. 

It  is,  therefore,  unnecessary  for  us  to  decide  whether  the  form  of 
the  instrument  of  sequestration  was  sufficient,  and  we  should  not  do 
so  without  hearing  the  argument  of  the  defendant's  counsel  on  that 
point  But  it  will  not  be  improper  for  us  to  suggest,  that  in  acting 
under  this  statute  it  would  be  advisable  for  the  bishop's  officers  to 
take  care  for  the  future  that  the  instrument  of  sequestration  recites 
the  delinquency  in  respect  of  which  it  issues,  and  the  bishop's  adju- 
dication upon  it ;  and  further,  as  a  measure  of  precaution,  which  may 
prevent  objection  hereafter,  that  the  monition  be  preceded  by  a  noti- 
fication to  the  incumbent  of  the  charge  against  him  in  the  nature  of 
a  summons,  to  show  cause,  for  even  the  monition  has  a  penal  charao* 
ter,  as  the  incumbent  is,  by  sect.  65,  bound  to  pay  the  costs  of  it  at 
all  events,  and  the  bishop  acts  judicially  in  issuing  it  under  sect  56. 
Therefore,  the  judgment  must  be  reversed,  and  a  writ  of  venire  ck 
fiovo  awarded. 

Judgment  reversed. 
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The  Overseers  of  Holbeck,  Appellants,  v.  Bbgina,  on  the  Pros* 
ecution  of  The  Ovebseebs  op  Leeos,^  Respondents. 

January  91,  1851. 

Order  of  Removal — 9  Sf  10  Vid.  c.  66  —  Imprisonment  —  LUer^ 

rupiion. 

The  absence  of  a  person  from  a  parish  in  which  he  is  residing,  in  consequence  of  an  impris* 
onmcnt  out  of  the  parish,  is  not  of  itself  such  an  interruption  of  the  residence  as  would 
prevent  his  becoming  irremovable  by  five  years*  residence  including^  the  time  of  tho 
imprisonment,  if  an  intention  to  return  at  the  expiration  of  the  imprisonment  exists 
throughout  it. 

Therefore,  where  a  pauper  had  resided  for  five  years  in  the  respondent  parish,  and  during 
that  time  liad  been  imprisoned  in  an  adjoining  parish  for  seven  days  under  a  conviction  ia 
default  of  paying  a  Hne,  and  had  afterwards  returned  to  his  residence,  it  was  held,  that  he 
was  irremovable  under  the  9  &  10  Vict.  c.  66,  s.  1. 

This  whs  a  special  case  stated,  under  the  12  &  13  Vict  c.  45,  s.  11, 
by  consent  of  the  above  parties,  and  by  order  of  one  of  the  judges  of 
the  superior  courts.  The  case  stated  the  foUowing  facts :  On  the  2d 
of  April,  1850,  an  order  was  made  by  two  justices  of  the  borough  of 
Lieeds  for  the  removal  of  John  Rhodes  from  the  township  of  Leeds  to 
the  township  of  Holbeck,  both  in  the  said  borough  of  Leeds.  The 
appellants  admit  the  settlement  to  be  in  their  township,  and  the  re 
spondents  admit  that  the  pauper  had  resided  six  years  in  their  town- 
ship previous  to  taking  out  the  order,  and  was  irremovable  therefrom, 
unless  committal  to  prison  and  imprisonment  therein,  as  hereinafter 
mentioned,  interrupts  the  residence,  and  creates  removability.  On  the 
4th  of  December,  1848,  the  pauper  was  convicted  by  two  justices  of 
the  said  borough  for  an  assault,  and  was  adjudged  to  pay  a  penalty 
of  6s,^  and  8s.  for  costs,  and  in  default  of  payment  was  ordered  to  be 
committed  to  the  house  of  correction  of  the  said  borough  for  seven 
days,  ^  unless  the  said  several  sums  should  be  sooner  paid."  The 
pauper  did  not  pay  the  penalty  and  costs,  or  either  of  them,  and  was 
therefore  sent  to  the  house  of  correction,  which  is  not  in  the  township 
of  Leeds,  but  in  another  township,  and  he  was  confined  there  for 
seven  days.  On  the  5th  of  September,  1849,  the  pauper  was  again 
convicted  under  the  Leeds  improvement  act,  for  being  drunk,  and  he 
was  ordered  to  pay  a  penalty  of  5s.,  and  5s.  further  for  costs ;  and  in 
default  of  immediate  payment  of  the  said  penalty  and  costs,  he  was 
to  be  imprisoned  for  three  days.  Not  paying,  he  was  committed  to 
the  said  house  of  correction,  and  served  the  three  days  therein  as  a 
prisoner.  [The  two  convictions  were  then  set  out  in  the  case.]  The 
appellants  and'  respondents  apply  to  this  court  for  its  decision  upon 
these  facts,  and  engage  to  carry  out  the  same  as  provided  by  the  12 
&  13  Vict  c.  45,.  s.  11,     Each  township  consents  to  pay  its  own  costs. 

Pashley^  in  support  of  the  order.^     The  imprisonment  having  taken 

1  20  Liw  J.  Rep.  (5.  s.)  M.  C.  107. 

^  Novcmher  13,  before  Lord  Campbell,  C.  J.,  Colcridoe,  Wiohtmait,  and  Erle, 
JJ.    Pickerings  for  the  appellants,  claimed  the  right  to  begin,  as  tJie  onus  lay  upon 

21* 


844     COURT  OF  QUEEN'S  BENCH,  1850-51. 

Bonakcr  r.  Erans. 

rector,  for  instance,  before  he  removes  a  parish  clerk.  But  it  is  es- 
sential that  the  charge  should  be  intimated  to  the  supposed  delin- 
quent, and  that  he  should  have  a  fair  opportunity  of  rebutting  it. 
Does,  then,  the  letter  in  question  answer  this  description  ?  We  think 
not.  It  does  not  purport  t,o  call  on  the  plaintiff  to  deny  or  excuse  his 
wilful  absence  or  his  disobedience  to  the  monition  before  or  to  the 
bishop,  or  inform  him  that,  if  he  does  not,  a  sequestration  would  issue. 
It  is  \^Titten  only  to  threaten  him  that  the  sequestration  will  issue 
unless  he  proceed  to  reside.  We  do  not  think  that  this  amounts  to 
that  hearing  to  which  the  party  accused  is  entitled,  and  which  the 
law  requires.  Besides,  if  it  did,  the  sequestration  did  not  issue  on  an 
adjudication  by  the  bishop  under  the  56th  section,  that  the  plaintiff 
had  been  guilty  of  wilful  absence,  for  the  bishop  issued  an  order  to 
reside,  and  afterwards  sequestrated  the  profits  of  the  living  for  diso- 
bedience to  that  order. 

We  do  not  say  that  the  proceeding  by  order  to  reside  which  did 
not  come  within  the  terms  of  the  56th  section  was  an  illegal  order ; 
indeed,  we  think  that  this  measure  was  clearly  dictated  by  the 
bishop's  desire  not  to  act  harshly  towards  the  plaintiff;  so,  also,  we 
think  his  lordship  was  authorized  to  adopt  it  by  law.  The  act  of 
Parliament  is  far  from  being  accurately  or  clearly  worded;  but  we 
think  the  bishop  was  justified  in  issuing  the  order,  and,  in  this  respect, 
acted  with  perfect  propriety. 

But,  then,  when  the  order  was  issued  and  disobeyed,  the  bishop 
should  not  have  proceeded  to  punish  the  disobedience  by  sequestrat- 
ing without  giving  the  vicar  (the  plaintiff  in  this  case)  a  fair  oppor- 
tunity of  being  heard ;  and  the  omission  to  do  so,  in  our  opinion, 
renders  the  subsequent  sequestration  void.  This  order  to  reside,  in 
fact,  only  extended  the  time  for  the  incumbent's  residence,  and  gave 
him  a  locus  ptsnUerUiee.  On  the  ground,  then,  that  this  sequestration 
was  void  for  the  reasons  before  given,  we  think  thfe  plaintiff  was 
entitled  to  recover. 

It  is,  therefore,  unnecessary  for  us  to  decide  whether  the  form  of 
the  instrument  of  sequestration  was  sufficient,  and  we  should  not  do 
so  without  hearing  the  argument  of  the  defendant's  counsel  on  that 
point.  But  it  will  not  be  improper  for  us  to  suggest,  that  in  acting 
under  this  statute  it  would  be  advisable  for  the  bishop's  officers  to 
take  care  for  the  future  that  the  instrument  of  sequestration  recites 
the  delinquency  in  respect  of  which  it  issues,  and  the  bishop's  adju- 
dication upon  it ;  and  further,  as  a  measure  of  precaution,  which  may 
prevent  objection  hereafter,  that  the  monition  be  preceded  by  a  noti- 
fication to  the  incumbent  of  the  charge  against  him  in  the  nature  of 
a  summons,  to  show  cause,  for  even  the  monition  has  a  penal  charac* 
ter,  as  the  incumbent  is,  by  sect.  55,  bound  to  pay  the  costs  of  it  at 
all  events,  and  the  bishop  acts  judicially  in  issuing  it  under  sect.  56. 
Therefore,  the  judgment  must  be  reversed,  and  a  writ  of  venire  de 
novo  awarded. 

Judgment  reversed-. 
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The  Overseers  of  Holbeck,  Appellants,  v,  Regina,  on  the  Pros* 
ecution  of  The  Overseers  op  Leeos,^  Respondents. 

January  31,  1851. 

Order  of  Removal^^^  8f  10  Vid,  c,  66  —  JmprisonmerU  —  IrUer'^ 

ruptUm, 

The  absence  of  a  person  from  a  parish  in  which  he  is  residing,  in  consequence  of  an  impris- 
onment out  of  the  parish,  is  not  of  itself  such  an  interruption  of  the  residence  as  would 
prevent  his  becoming  irremovable  by  five  years*  residence  including  the  time  of  tho 
imprisonment,  if  an  intention  to  return  at  the  expiration  of  the  imprisonment  exists 
throughout  it. 

Tben»forc,  where  a  pauper  had  resided  for  five  years  in  the  respondent  parish,  and  during 
that  time  had  been  imprisoned  in  an  adjoining  parish  for  seven  days  under  a  conviction  iu 
default  of  paying  a  fine,  and  had  afterwards  returned  to  his  residence,  it  was  held,  that  he 
was  irremovable  under  the  9  &  10  Vict.  c.  66,  s.  1. 

This  was  a  special  case  stated,  under  the  12  &  13  Vict  c.  45,  &  ll, 
by  consent  of  the  above  parties,  and  by  order  of  one  of  the  judges  of 
the  superior  courts.  The  case  stated  the  foUowing  facts :  On  the  2d 
of  April,  1850,  an  order  was  made  by  two  justices  of  the  borough  of 
lieeds  for  the  removal  of  John  Rhodes  from  the  township  of  Leeds  to 
the  township  of  Holbeck,  both  in  the  said  borough  of  Leeds.  The 
appellants  admit  the  settlement  to  be  in  their  township,  and  the  re 
spondents  admit  that  the  pauper  had  resided  six  years  in  their  town- 
ship previous  to  taking  out  the  order,  and  was  irremovable  therefronii 
unless  committal  to  prison  and  imprisonment  therein,  as  hereinafter 
mentioned,  interrupts  the  residence,  and  creates  removability.  On  the 
4th  of  December,  1848,  the  pauper  was  convicted  by  two  justices  of 
the  said  borough  for  an  assault,  and  was  adjudged  to  pay  a  penalty 
of  55.,  and  85.  for  costs,  and  in  default  of  payment  was  oniered  to  be 
committed  to  the  house  of  correction  of  the  said  borough  for  seven 
days,  ^  unless  the  said  several  sums  should  be  sooner  paid."  The 
pauper  did  not  pay  the  penalty  and  costs,  or  either  of  them,  and  was 
therefore  sent  to  the  house  of  correction,  which  is  not  in  the  township 
of  I^eds,  but  in  another  township,  and  he  was  confined  there  for 
seven  days.  On  the  5th  of  September,  1849,  the  pauper  was  again 
convicted  under  the  Leeds  improvement  act,  for  being  drunk,  and  he 
was  ordered  to  pay  a  penalty  of  55.,  and  55.  further  for  costs ;  and  in 
default  of  immediate  payment  of  the  said  penalty  and  costs,  he  was 
to  be  imprisoned  for  three  days.  Not  paying,  he  was  committed  to 
the  said  house  of  correction,  and  served  the  three  days  therein  as  a 
prisoner.  [The  two  convictions  were  then  set  out  in  the  case.]  The 
appellants  and'  respondents  apply  to  this  court  for  its  decision  upon 
these  facts,  and  engage  to  cany  out  the  same  as  provided  by  the  12 
&  13  Vict  c.  45,.  s.  11.     Each  township  consents  to  pay  its  own  costs. 

Pashley,  in  support  of  the  order.^    The  imprisonment  having  taken 

1  20  Liw  J.  Rep.  (n.  s.)  M.  C.  107. 

^  November  13,  before  Lord  Campbell,  C.  J.,  Colchidge,  WioHTMAif,  and  Erle, 
IJ.    Pickcringj  for  the  appellants,  claimed  the  right  to  begin,  as  the  onus  lay  upon 

21* 
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place  ia  a  prison  out  of  the  removing  township  under  a  legal  commit- 
ment,  constitutes  a  break  in  the  residence,  and  renders  the  pauper  r^ 
movable.  In  The  Queen  v.  Halifax^  12  Q.  B.  Rep,  111 ;  s,  c.  17  Law 
J.  Rep.  (n.  s.)  M.  C.  158,  it  was  held,  that  to  make  a  constructive  resi- 
dence in  a  parish  there  must'  be  not  only  an  ammus  revertendi,  but 
also  a  legal  right  to  return.  In  The  Queen  v.  Salford^  Ibid.  106 ;  s.  c. 
17  Law  J.  Rep.  (n.  s.)  M.  C.  170,  the  pauper  was  imprisoned  for  a  mis- 
demeanor in  a  prison  out  of  the  removing  township,  and  it  was  held 
that  this  prevented  the  five  years'  residence  from  being  complete.  The 
Queen  v.  Pott  Shrigley^  Ibid.  149 ;  s.  c.  18  Law  J.  Rep.  (n.  s.)  M.  C.  33, 
is  to  the  same  effect,  except  that  there  the  imprisonment  ended  in  trans- 
portation of  the  pauper.  It  seems,  therefore,  to  be  decided  that  an  im- 
prisonment, at  all  events  for  a  criminal  offence,  is  a  break  of  residence. 

[Lord  Campbell^  C.  J.  Would  it  make  any  difference,  if  the  com- 
mittal were  on  a  charge  which  is  afterwards  oismissed  ?] 

Any  absolute  legal  order  by  which  the  pauper  is  compelled  to  go, 
and  his  right  to  return  is  taken  away,  is  sufficient  to  render  It  a  break. 
It  is  immaterial  whether  the  actual  absence  be  for  a  shorter  or  a  longer 
period,  if  it  interferes  with  the  pauper's  right  to  return.  Hie  Queen  v. 
Seend,  Ibid.  133 ;  s.  c.  18  Law  J.  Rep.  (n.  s.)  M.  C.  12. 

[Lord  CatnpbeU^  C.  J.  Under  these  convictions,  the  pauper  would 
not  be  detained  after  he  offered  to  pay  the  fine  and  costs.] 

Still  he  remains  in  prison  under  a  compulsory  process,  and  the 
former  right  of  removing  him  is  restored  to  the  parish. 

[Lord  Campbell,  C.  J.  To  hold  this,  might  encourage  frivolous 
charges,  involving  a  single  night's  imprisonment] 

K  fraud  were  found,  it  would  destroy  the  effect  of  theimprisonment. 
But  it  is  difficult  to  see  where  the  line  should  be  drawn  between  com- 
mittals which  do,  and  committals  which  do  not,  interrupt  residence. 
Perhaps  the  safest  rule  would  be  to  hold  that  all  committals  in  execu- 
tion, as  distinguished  from  those  merely  for  safe  custody,  made  a 
break  in  the  residence ;  in  which  ease,  a  conviction,  if  quaked  on  ap- 
peal, would  not  deprive  the  party  of  his  right,  according  to  The  King 
V.  Great  Salkeld,  6  M.  &  S.  408. 

[Lord  Campbelly  C.  J.,  referred  to  the  cases  where  a  service  has 
been  held  to  be  not  affected  by  the  imprisonment  of  the  servant.  The 
King  V.  Barton^pon-Lrwell,  2  M.  &  S.  329.  The  King  v.  Hallow,  2 
B.  &  C.  739.] 

There  it  was  held,  that  there  had  been  a  dispensation  by  the  master. 
If  the  master  did  not  consent,  it  was  a  dissolution  of  the  service. 

Pickering  and  Hardy,  contra.  It  is  admitted  in  the  case  that  there 
has  been  a  residence  for  more  than  five  years,  and  that  the  pauper  is 
irremovable,  unless  the  imprisonment  necessarily  interrupted  the  resi- 
dence ;  therefore  an  animus  revertendi  in  the  pauper  must  be  taken  to 
have  existed.  Now,  this  imprisonment  was  one  which  might  have 
been  put  an  end  to  at  any  moment  by  paying  the  fine  and  costs,  and 

him,  and  the  case  capae  on  upon  a  eoneUtum ;  but  the  court  held,  that  the  respondents, 
who  sought  to  enforce  the  order,  ought  to  begin  in  a  special  case  stated  under 
statute. 
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if  such  an  absence  be  held  to  constitnte  a  break  of  residence,  it  will 
go  far  to  nullify  the  stat  9  &  10  Vict  c.  66.  In  The  Queen  v.  Pott 
Shriffleify  the  pauper  was  transported,  and  the  long  imprisonment  for 
felony  there  was  very  different  from  what  has  here  occurred,  where 
the  detainer  is  only  conditional  and  for  a  minor  offence,  involving  no 
loss  of  civil  rights.  In  TTie  Queen  v.  Salford^  no  doubt,  the  imprison- 
ment was  for  a  misdemeanor  and  not  for  a  felony,  but  no  point  seems 
to  have  been  there  raised  as  to  that.  The  argument  of  the  respondents 
is,  that  any  taking  up  of  a  person  to  a  justice  out  of  the  township  is 
a  break,  however  short  the  absence  may  be. 

[Cdleridge^  J.  If  the  prisoner  does  not  pay  the^fine  and  get  himself 
liberated,  is  not  that  evidence  to  negative  an  animus  revertendi  ?] 

It  indicates  that  his  poverty,  but  not  his  will,  consents  to  the  change 
of  residence.  An  order  of  removal  is  difterent,  for  the  sole  object  of 
executing  that  is  to  remove  the  pauper  who  has  wrongfully  intruded 
into  the  parish,  and  there  the  removal,  ipsofacto^  puts  an  end  to  the 
residence.     The  Queen  v.  Halifax, 

Pashlep  replied. 

Our,  adv.  vidt. 
Judgment  was  now  delivered  by 

Lord  Campbell,  C.  J.  In  this  case  it  is  admitted  that  the  pauper 
has  resided  for  the  five  years,  so  as  to  be  irremovable,  unless  an 
interruption  in  such  residence  had  been  created  by  imprisonment. 
We  assume,  therefore,  that  he  had  a  dwelling  or  a  place  of  residence 
in  the  respondent  parish,  together  with  the  intention  of  returning 
thereto  as  soon  as  the  term  of  the  imprisonment  expired ;  and  the 
question  of  interruption  is  thus  raised. 

Upon  the  ailment  it  was  contended,  that  absence  under  an  im- 
prisonment in  execution  would  create  an  interruption,  because  the 
power  of  returning  would  be  taken  away  by  law  during  such  im- 
prisonment, though  it  was  not  supposed  that  absence  alone  would 
produce  that  effect  But  we  find  no  good  reason  and  no  analogy  to 
support  this  position,  while  the  danger  of  endeavoring  to  defeat  the 
tight  by  means  of  imprisonment  affords  a  reason  against  it ;  nor  is 
there  any  thing  in  the  statute  tending  to  define  the  meaning  to  be 
attached  to  the  term  "  residence,"  which  is  capable  of  being  applied 
to  various  combinations  of  facts;  neither  is  there  any  authority  for  it. 
The  decisions  in  respect  of  orders  of  removal  stand  upon  the  nature 
of  that  proceeding,  which  was  created  for  the  purpose  of  breaking  the 
continuity  of  inhabiting  for  forty  days,  and  it  ought  to  have  the  same 
effect  in  respect  of  five  years  as  of  forty  days.  The  judgments  in 
T^e  Queen  v.  Salford^  and  The  Queen  v.  Pott  Sirigley^  at  first  give 
the  impression  that  imprisonment  would  be  a  break  in  the  residence  ; 
but  if  the  points  presented  for  decision  are  considered,  it  will  appear 
that  no  such  rule  was  laid  down.  In  Tlie  Queen  v.  Pott  Shrigley^ 
the  pauper's  husband  was  sentenced  to  be  transported  before  the 
order  in  question  for  the  removal  of  the  pauper  was  mac^e.  Under 
these  circumstances,  it  was  contended,  that  the  residence  of  the  wifcj 
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after  the  transportation  of  the  husband,  united  with  her  former  resi- 
dence with  him,  rendered  her  irremovable  ;  but  as  a  wife  is  not  irre- 
movable unless  her  husband  if  present  would  be  so,  this  was  decided 
in  the  negative,  and  the  case  has  no  bearing  on  the  question  of  inter- 
ruption of  residence,  further  than  that  it  is  assumed  throughout  that 
the  transportation  is  an  interruption.  In  The  Queen  v.  Saifordj  the 
main  question  was,  whether  the  time  of  imprisonment  during  the  five 
years  preceding  the  order  was  to  be  excluded  from  computation  for 
all  purposes,  where  the  place  of  imprisonment  was  out  of  the  parish ; 
and  no  point  was  made  in  respect  of  domicil  or  intention  to  return. 
The  court  decided,  that,  unless  there  were  five  years'  residence,  the 
question  of  exclusion  of  time  of  imprisonment  by  force  of  the  prisoner 
did  not  arise.  It  was  not  argued  that  the  residence  continued  un- 
broken during  the  time  of  the  imprisonment  stated  in  that  case.  K 
that  point  had  been  established,  the  proviso  would  have  been  inappli- 
cable ;  but  assuming  the  residence  to  have  been  broken  when  the 
imprisonment  occurred,  the  application  of  the  proviso  became  essen- 
tial. The  question  of  interruption  was  not  discussed,  but  the  decision 
assumed  the  interruption  to  be  admitted. 

The  point,  therefore,  now  presented  was  not  decided  in  these  cases, 
and  as  the  operation  of  the  statute  would  be  much  restricted  if  we 
held  the  irremovability  to  be  destroyed  by  every  imprisonment,  we 
have  come  to  the  condusion  against  the  respondents  upon  the  facts 
here  stated. 

Order  to  be  quashed^ 


Rbgina,  on  the  Prosecution  of  The  Overseers  of  Snaith,  Appel- 
lants, V.  The  Overseers  of  Wigton,^  Respondents. 

Jannarj  27,  1851. 

Lunatic  Pauper —  Eocpenses  of^  when  irremovable  under  9  4*  10  f^*^ 

c.  66  — 12  ^  13  Vict.  c.  103,  s.  5. 

The  12  &  13  Vict.  c.  103,  8.  5,  provides,  that  all  the  costs,  &c.,  incurred  or  thereafter 
to  be  incurred,  in  and  about  tlic  obtaining:  any  order  of  justices  for  tho  removal  and 
maintenance  of  a  Innatic  pauper  who  shall  have  Wen  or  shall  be  removed  under  any  order 
to  any  asylum,  &c.,  and  who  if  not  a  lunatic  would  have  been  exempt  from  removal  by 

1   In   accordance   wltli   the    principle  v.  Pti/nev,  G  Vermont,  512.    Manchester  v. 

adopted   in   this   case,  it  has   been  fre-  Rupert,  Idem.  291,     Grant  v.  Dnlliberj  11 

gn«nt1y  lield  in  this  country,  that  a  per-  Connecticut,  234.     And  the  same  rule  has 

son^s  "residence,"  in  order  to  effect  the  been  applied  when  the  paapor,  having 

question  of  his  settlement  under  the  poor  been  committed  to  jail  on  civil  process, 

laws,  must  have  been  the  result  of  choice,  gave  a  jail  bond,  and  was  admitted  to  the 

and  not  of  leoral  coercion.  liberties  of  the  prison,  and  then  removed 

Accordingly,  the  time  during  which  a  his  family  and  continued  to  reside  there    , 

person  is  confined  by  law  in  close  jail,  is  several  years,  supporting  his  family  and 

not  to  be  computed  to  gfive  a  pauper  a  paying  taxes,  but  committinF  no  breaoh 

resiiknce  in  tlie  town  where  such  jail  is  of  his  bond.     Woodstock  v.  nartland^  21 

situated,  or  to  interrupt  his  settlement  in  Vermont,  .563. 
the  town  from  whence  he  came.    DanvUk 

d  20  Liw  J.  Rep.  (If.  8.)  M.  C.  110.    15  Jar.  24a 
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m  ^  1 

reason  of  the  9  &  10  Yict.  c.  66,  shall  he  borne  by  the  common  Aind  of  the  anion  com* 
prising  the  parish  where  such  lunatic  was  resident  when  he  was  so  removed  to  such 
asylnm :  — 

Sdd,  thai  these  words  must  be  read  to  include  the  expenses  of  maintenance,  as  well  as  those 
of  obtaining  tlie  order  of  removal  to  the  asylum,  both  of  which  were,  under  the  circum- 
stances specified,  to  be  home  bj  the  union  comprising  the  reqioving  parish. 

On  appeal  against  an  order  made  by  two  justices,  on  the  12th  of 
Jane,  1850,  adjudicating  the  settlement  of  James  Bowman,  a  lunatic, 
to  be  in  the  parish  of  Wigton,  in  the  county  of  Cumberland ;  and 
also  ordering  the  overseers  of  the  poor  of  the  said  parish  of  Wigton 
to  pay  to  the  treasurer  of  the  Goole  Union  the  sum  of  1^  19*.  Sd,, 
"  for  all  expenses  incurred  and  paid  by,  and  on  behalf  of,  the  overseers 
of  the  poor  of  the  township  of  Snaith,  situate  within  the  said  union, 
in  and  about  bis  examination  and  conveyance  to  an  asylum ; "  and 
also  the  sum  of  18/.  17^.  3^.  for  expenses  which  had  been  incurred  and 
paid  by  the  said  overseers  of  the  poor  of  the  township  of  Snaith,  "  for 
the  lodging,  maintenance,  medicine,  clothing,  and  care  of  the  said 
lunatic  in  such  asylum ; "  and  also  ordering  the  overseers  of  the  said 
township  of  Wigton  to  pay  weekly  from  the  date  thereof,  to  the 
treasurer  of  the  said  asylum,  such  sums  as  were  then  and  might  from 
time  to  time  be  ascertained  to  be  the  reasonable  charges  of  and  for 
the  future  lodging,  maintenance,  medicine,  clothing,  and  care  of  the 
lunatic  in  the  said  asylum,  so  long  as  he  might  continue  a  lunatic 
and  be  confined  in  the  said  asylum,  or  until  the  overseers  of  the  poor 
of  the  township  of  Wigton  should  be  duly  discharged  or  otherwise 
i«Ueved  therefrom.  By  consent  of  the  p^es,  ani  by  order  of  a 
judge  of  the  queen's  bench,  the  following  case  was  stated  for  the  opin- 
ion of  the  queen's  bench,  under  12  &  13  Vict  c  45,  s.  11 :  — 

The  pauper,  James  Bowman,  being  a  lunatic  and  chargeable  to  the 
township  of  Snaith,  was  duly  removed  therefrom  to,  and  at  the  time 
of  making  the  order  was  confined  in,  the  pauper  lunatic  asylum  situate 
at  Wakefield,  in  the  West  Riding  of  York,*  (that  being  the  pauper 
fauiatic  asylum  in  and  for  the  said  West  Riding,)  at  the  cost  and  charge 
of  the  said  township  of  Snaith.  When  the  application  for  the  above 
order  was  made,  the  said  township  of  Snaith  was  and  stUl  is  part  of  the 
Goole  Poor  Law  Union,  in  the  West  Riding  of  Yorkshire,  and  the  said 
James  Bowman  had  resided  for  five  years  and  upwards  in  the  said 
township  of  Snaith,  so  that  if  the  said  James  Bowman  had  not  then 
been  a  lunatic  he  would  have  been  exempt  from  removal  by  reason 
of  the  provisions  of  the  9  &  10  Vict  c.  66,  although,  at  the  time  of 
such  application,  the  settlement  of  the  said  James  Bowman  was  in 
the  said  township  of  Wigton* 

The  overseers  of  the  poor  of  the  said  township  of  Snaith  have 
abandoned  the  said  order  so  far  as  regards  the  sum  of  1/.  19^.  5e2.,  the 
expenses  and  moneys  therein  alleged  to  have  been  incurred  and  paid 
by  and  on  behalf  of  the  said  township  of  Snaith,  in  and  about  the 
examination  of  the  said  James  Bowman,  and  conveying  him  to  the 
said  asylum ;  and  the  overseers  of  the  poor  of  the  said  township  of 
Wigton  have  consented  to  waive  all  other  grounds  of  appeal  and  to 
rely  on  the  following  ground,  namely,  that  the  said  James  BowmaUy 
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if  not  a  lunatic,  would,  at  the  time  of  the  making  of  the  said  order,  have 
been  exempt  from  removal  from  the  said  township  of  Snaith  to  the 
said  township  of  Wigton,  by  reason  of  a  provision  of  the  9  &  10  Vict, 
c.  66,  because  he,  the  said  James  Bowman,  had  resided  in  the  said 
township  of  Snaith  for  five  years  next  before  the  application  of  the  said 
order,  within  the  true  intent  and  meaning  of  the  said  statute,  and 
that,  therefore,  inasmuch  as  the  said  James  Bowman,  if  not  a  lunatic, 
would  have  been  so  exempt  from  removal  as  aforesaid,  the  sum  of  18/. 
175.  2d.j  and  the  future  lodging,  maintenance,  medicine,  clothing,  and 
care  of  the  said  James  Bowman,  in  the  said  asylum,  included  in  the 
said  order,  and  required  to  be  paid  under  it,  ought,  in  pursuance  of 
the  12  &  13  Vict.  c.  103,  to  be  borne  by  the  common  fund  of  the  said 
Goole  poor  law  union,  in  the  said  West  Riding,  in  which  union  is 
comprised  the  said  township  of  Snaith  as  appears  by  the  said  order, 
and  in  which  said  township  of  Snaith  the  said  lunatic  pauper,  James 
Bowman,  was  resident  when  removed  to  the  lunatic  asylum  for  the  said 
West  Riding,  as  in  the  said  order  now  appealed  against  is  mentioned, 
and  that,  therefore,  the  said  order  ought  not  in  these  respects  to  have 
been  granted,  and  that  the  same  ought  on  appeal  to  be  quashed.  The 
respondents  admit  the  above  facts  included  in  these  grounds  of  ap- 
peal, and  contend  that  they,  the  respondents,  are  entitled  to  obtain 
and  enforce  in  respect  of  the  said  sum  of  18/.  17^.  3rf.  and  the  future 
maintenance  in  the  asylum  of  the  said  James  Bowman,  the  order 
now  appealed  against,  notwithstanding  the  provisions  of  the  statute 
referred  to. 

If  the  couvt  of  queen's  bench  should  be  of  opinion  that  the  said 
order  is  valid,  and  should  be  confirmed  in  the  particulars  submitted, 
then  judgment  confirming  the  same  was  to  be  entered  at  the  sessions 
accordingly  ;  and  if  the  court  should  be  of  opinion  that  the  said  order 
in  the  particulars  submitted  was  invalid,  then  judgment,  quashing  the 
same  wholly,  was  to  be  entered  at  the  sessions  accordingly. 

Overendy  in  support  of  the  order.*  The  order  is  valid.  The  11  & 
12  Vict.  c.  110,  8.  3,  which  charges  the  common  fund  of  the  union 
comprising  the  parish  in  which  a  pauper  is  resident  with  the  payment 
of  the  expenses  incurred  in  his  relief,  applies  only  to  these  persons 
who  have  become  irremovable  under  the  9  &  10  Vict.  c.  66,  s.  1.  But 
that  statute  was  not  designed  to  include  the  case  of  lunatics.  In  The 
Queen  v.  Leaden  Rooihing^  12  Q.  B.  Rep.  181 ;  s.  c.  18  Law  J.  Rep. 
(n.  s.)  M.  C.  187,  it  was  held,  that  an  order  might  be  made  under  the 
o  &  9  Vict.  c.  126,  s.  58,  62,  adjudging  a  pauper  lunatic  to  be  settled 
in  a  parish  other  than  that  in  which  he  had  previously  resided  for  five 
years.  Admitting,  however,  that  it  does  include  pauper  lunatics, 
then  its  operation  is  prevented  in  the  present  instance  by  the  fact  of 
the  lunatic's  removal  to  an  asylum  out  of  the  township  of  Snaith. 
Tlie  Queen  v.  Saiford,  Ibid.  106 ;  s.  c.  17  Law  J.  Rep.  (n.  s.)  M.  C.  170. 
Nor  is  the  case  affected  by  the  12  &  13  Vict  c.  103,  s.  5.     That  relates 
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merely  to  the  expenses  incurred  in  and  about  the  examination  and 
obtaining  the  order  of  removal,  the  claim  for  which  has  been  aban- 
doned.    It  is  also  not  retrospective. 

Pashley^  contra.  The  order  is  bad.  In  the  construction  of  an  act 
of  Parliament,  the  proper  principle  to  follow  is  not  to  adhere  strictly 
to  the  language  employed,  but  to  give  to  each  passage  the  most  liberal 
meaning  it  can  bear.  Halsey  v.  Sales,  7  Term  Rep.  194.  Adopting 
this  rule  here,  it  is  evident  that  the  12  &  13  Vict.  c.  103,  s.  5,  must 
be  considered  to  refer  as  well  to  the  expenses  incurred  by  the  mainte- 
nance of  a  pauper  lunatic  in  an  asylum,  as  to  the  costs  of  obtaining  an 
order  for  his  removal  thither.  The  words,  "  in  and  about  obtaining 
an  order  for  the  removal  and  maintenance,"  should  be  read  as  if  they 
had  been  « in  and  about  obtaining  an  order  for  the  removal  and  in  and 
about  the  maintenance."  The  Goole  Union,  therefore,  was  bound  to 
pay  the  expenses,  not  only  of  conveying,  but  of  maintaining,  the 
pauper  in  the  asylum.  He  also  referred  to  Tke  Queen  v.  Barnsley, 
12  Q.  B.  Rep.  193 ;  s.  c.  18  Law  J.  Rep.  (n.  s.)  M.  C.  170 ;  the  11  & 
12  Vict  c.  110,  s.  3,  4 ;  and  8  &  9  Vict.  c.  126,  s.  48,  49,  62.^ 

Ovcrend  replied. 

Cur.  adv.  vutt. 
Judgment  was  now  delivered  by 


I  The  following  are  the  sections  of  the  acts  referred  to: — 

9  &  10  Vict  c.  66,  8. 1,  enacts,  ^  That  from  and  after  the  passing  of  that  act,  no 
person  shall  l>e  removed  nor  any  warrant  granted  for  the  removal  of  any  such  person 
from  any  parish  in  which  such  person  shall  have  resided  for  five  years  next  before  the 
application  for  the  warrant ;  provided  always,  that  the  time  during  which  such  person 
shall  have  been  a  prisoner,  in  prison,  ^c,  or  shall  be  confined  in  a  lunatic  asylum  or 
house  duly  registered  for  the  relief  of  the  poor,  &c.,  shall  for  all  purposes  be 
excluded  in  the  computation  of  time  hereinbefore  mentioned ;  and  that  the  removal 
of  a  pauper  lunatic  to  a  lunatic  asylum  under  the  provisions  of  any  act  relating  to  the 
maintenance  and  care  of  pauper  lunatics  shall  not  be  deemed  a  removal  within  the 
meaning  of  the  act" 

I I  &  12  Vict  c.  1 10, 8.  3,  enacts,  <*  That  after  the  80th  of  September  next,  until  the 
90th  day  of  September,  1849,  all  the  costs  incurred  in  the  relief  as  well  medical  as 
otherwise,  of  any  poor  person  who,  not  being  settled  in  the  parish  where  he  resides,  shall 
by  reason  of  some  provision  of  the  9  &  10  Vict  c.  ^,  be  or  become  exempted  from 
the  liability  to  be  removed  from  the  parish  where  he  resides,  shall,  where  the  said 
parish  shall  be  comprised  in  any  such  union  as  aforesaid,  be  charged  to  the  c6mmon 
fond  of  such  union,  so  long  as  such  person  shall  continue  exempted ;  and  the  expenses 
of  the  burial  of  any  such  person  so  exempted  at  the  time  of  his  death  shall,  if  legally 
payable  by  the  guardians  of  the  union,  likewise  be  charged  to  the  common  fund." 

12  &  13  Vict  c.  103,  s.  5,  enacts,  "That  all  the  costs,  &c.,  incurred,  or  thereafter 
to  be  incurred,  in  and  about  the  obtaining  any  order  of  justices  for  the  removal  and 
maintenance  of  a  lunatic  pauper  who  shall  have  been  or  shall  be  removed  under  any 
■nch  order  to  any  asylum,  &c.,  and  who,  if  not  a  lunatic,  would  have  been  exempt 
horn  removal  by  reason  of  sotne  provision  in  the  9  &  10  Vict  c.  Qf^^  shall,  until  the 
time  when  the  provisions  hereinbefore  contained  shall  cease,  be  borne  by  the  common 
fund  of  the  union  comprising  the  parish  wherein  such  pauper  lunatic  was  resident  at 
the  time  when  such  pauper  lunatic  was  so  removed  to  such  asylum,  &c.,  notwithstanding 
the  order  for  the  payment  thereof  shall  have  been  made  upon  the  overseers  of  sucE 
parish  or  the  parish  of  tlie  settlement  or  upon  the  treasurer  or  guardians  of  the  union 
in  which  either  parish  sliall  be  comprised." 
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Lord  Campbell,  C.  J.  This  case  appears  to  turn  entirely  npon 
the  construction  of  the  5th  section  of  the  12  &  13  Vict.  c.  103.  Be- 
fore the  passing  of  that  statute,  the  order  would  have  been  good  for 
the  whole.  The  respondents  allow  that  it  cannot  now  be  supported 
for  the  expenses  incurred  in  and  about  the  examination  of  the  lunatic 
and  conveying  him  to  the  asylum,  which  are  clearly  cast  upon  the 
union  of  Uoole;  and  the  question  is,  whether  the  expenses  of  the 
maintenance  of  the  lunatic  are  included  in  this  enactment,  or  remain 
a  charge  upon  the  parish  in  which  the  lunatic  is  settled.  However 
strange  it  might  seem  that  the  legislature  should  transfer  the  com- 
paratively trifling  expenses  incurred  in  and  about  the  obtaining  of 
the  order  to  the  union  in  which  the  removing  parish  is  situate,  allow- 
ing the  heavy  burden  of  maintenance  to  remain  where  it  was,  and 
although  we  might  conjecture  that  the  omission  was  an  oversight  in  4 
the  framer  of  the  act,  of  course  we  could  only  give  effect  to  tho 
intention  which  we  find  expressed  in  the  language  employed.  But, 
although  this  language  is  by  no  means  happily  chosen,  we  think  it 
may  fairly  mean  that  the  expenses  of  the  maintenance  of  the  lunatic 
should  be  transferred  to  the  union.  '*  In  and  about  the  obtaining  any 
order  of  justices  for  the  removal  and  maintenance  of  a  lunatic  pauper," 
may  be  miderstood  as  if  '<  in  and  about  the  ^'  were  again  inserted 
between  "  and "  and  "  maintenance,"  so  as  to  comprehend  the  ex- 
penses of  the  maintenance  as  well  as  the  expenses  of  the  order  of 
removal.  Looking  to  the  whole  purview  of  this  statute  and  of  the 
other  statutes  in  pari  materiay  we  think  that  this  must  be  teken  to  be 
the  meaning  of  the  legislature,  so  that  the  order  is  wholly  invalid,  and 
must  be  quashed. 

Order  to  be  qucLsked. 


Regina  V,  The  Inhabitants  op  St.  Marylebone.^ 

Janoaiy  25,  1851. 

Order  o^  Removal —  Removability  —  Wife^  Desertion  of^  Maiden 

Settlement. 

A  Tnarricd  woman,  whose  hnsband  was  a  Scotchman,  and  had  acquired  no  settlement  in 
England,  had,  daring  the  absence  of  her  husband,  fwho  had  sailed  on  a  royage  to  Calcutta 
without  leaving  sufficient  means  of  support  for  his  family,)  become  chargeable  to  the 
parish  in  which  she  was  residing.  The  wife  had  acquired  a  maiden  settlement  in 
England:— 

Eddf  that  this  was  such  an  absence  on  the  part  of  the  husband  as  amounted  to  a  desertion 
of  his  wife,  and  that  she  might,  therefore,  be  removed  to  the  place  of  her  majdea 
settlement 

Upon  an  appeal  against  the  order  of  Edward  Yardley,  Esq.,  one 
of  the  magistrates  of  the  police  courts  of  the  metropolis,  sitting  at  the 
Thames  police  court,  at,  Sec,,  within  the  metropolitan  police  district, 
for  the  removal  of  Ann  Sellers  and  her  lawful  child  from  the  parish 
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of  St  Greorge,  in  the  county  of  Middlesex  to  the  parish  of  St.  Ma- 
Tylebone  in  the  same  county,  the  sessions  confirmed  the  order,  sub- 
ject to  the  opinion  of  the  court  of  queen's  bench  on  the  following 
case:  — 

For  three  years  and  upwards  previous  to  the  application  for  the  order 
of  removal,  the  pauper,  Ann  Sellers,  with  her  husband,  William  Sellers, 
resided  in  the  parish  of  St  Gteorge.  The  pauper's  husband,  William 
Sellers,  is  a  seaman,  and  in  the  course  of  his  occupation  had  gone  sev« 
eral  voyages,  at  the  termination  of  which  he  had  always  returned  to 
and  resided  with  his  wife.  In  the  month  of  September,  1848,  he  en- 
gaged himself  in  his  ordinary  occupation  as  a  sailor,  for  a  voyage  to 
Calcutta  and  back,  in  the  merchant  ship  the  Queen,  and  immediately 
afterwards,  in  or  about  the  same  month  of  September,  proceeded  ou 
^  bis  voyage.  Previous  to  bis  so  sailing,  he  made  an  anrangemeut 
with  the  owners  of  the  said  ship  the  Queen,  whereby  they  were  to 
pay  to  his  wife,  (with  whom  the  said  child  of  the  said  Ann  Sellers 
and  her  said  husband  remained  for  maintenance  and  care,)  during  his 
voyage,  the  sum  of  1/.  5s.  per  month,  being  a  moiety  of  his  pay,  and 
which  sum  was  duly  received  by  her  from  time  to  time.  William 
Sellers  is  a  native  of  Scotland,  and  has  never  done  any  act  whereby 
to  gain  or  acquire  a  legal  settlement  in  England.  Ann  Sellers 
having  become  chargeable  with  her  child  (which  is  an  idiot)  to  the 

f>arish  of  St  Gteorge,  and  her  husband  not  having  returned  to  Eng- 
and,  an  order  was  applied  for  and  made  on  the  20th  day  of  April| 
1849,  (whilst  her  husband  was  so  absent  from  her  as  aforesaid,)  for 
the  removal  of  herself  and  child  to  the  parish  of  St  Marylebone,  as 
the  place  of  her  maiden  settlement,  she,  the  said  Ann  Sellers,  having, 
previous  to  her  marriage  with  the  said  William  Sellers,  acquired  a 
maiden  settlement  there  by  a  hiring  and  service  for  a  year.  After 
the  order  was  made,  namely,  about  the  20th  of  June,  in  1849,  the 
said  ship,  the  Queen,  in  which  the  pauper's  husband  had  sailed, 
arrived  at  London,  and  the  pauper's  husband  having  completed  his 
voyage,  immediately  returned  to  where  his  wife  and  child  were  living, 
in  the  said  parish  of  St  Greorge,  and  continued  to  reside  there  with 
them  for  about  two  months,  at  the  expiration  of  which  time  the  said 
ship,  the  Queen,  again  sailed  for  Calcutta  and  back,  and  the  pauper's 
husband  sailed  on  board  her  as  before,  having  first  made  similar 
arrangements  for  the  payment  of  part  of  his  wages  to  his  wife, 
whilst  he  was  on  this  voyage,  and  the  sum  of  1^  55.  was  duly 
paid  her. 

If  the  court  of  queen's  bench  should  be  of  opinion  on  the  above 
facts  that  the  pauper,  Ann  Sellers,  was,  at  the  date  of  the  said  order, 
removable  on  her  maiden  settlement  to  the  parish  of  St  Marylebone, 
then  the  order  of  sessions  to  be  affirmed,  otherwise  the  order  of  ses- 
sions to  be  quashed. 

Pashley^  in  support  of  the  order  of  sessions,  was  stopped  by  the 
court,  who  called  on 

Huddlestan^  contra.    The  order  contravenes  the  spirit  of  the  poor 

•  VOL.  IL  22 
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law,  the  object  of  which  was  to  prevent  the  aeparation  of  a  husband 
from  his  family.  If  the  removal  be  permitted,  great  hardship  may  be 
entailed  on  the  husband,  who  is  abroad  in  the  performance  oi  his  ordi- 
nary duties,  and  who  on  his  return  may  be  deprived  of  the  society  of 
his  wife,  to  which  he  is  entitled.  No  authority  can  be  adduced  to  sup- 
jport  the  position  that  a  wife  may  be  transferred  to  the  place  of  her 
maiden  settlement,  while  actually  or  constructively  residing  with  and 
under  the  control  of  her  husband.  The  settlement  is  suspended 
during  his  life,  and  can  only  be  revived  by  a  desertion  on  his  part 
Tke  Kivg  v.  St,  Boiolphy  Burr.  S.  C.  367,  will  probably  be  relied  on 
by  the  other  side.  But  that  decision  was  founded  on  the  authority 
of  four  cases,  all  of  which  are  distinguishable  from  the  present  In 
Si.  Giles  V.  Marffarefsj  Burn's  Justice,  vol.  4,  p.  457,  and  The  King 
Y.  Cliiddingstone^  4  Ibid.  459,  the  husband  was  dead.  In  UphoUery  v. 
jyunkswell^  Ibid.  457,  the  order  was  quashed,  on  the  ground  that  it 
did  not  show  that  the  husband  was  not  alive,  and  in  Dunsfold  v. 
Wilsborough  Green^  Foley,  249,  there  had  been  an  abandonment  by 
the  husband.  Nor  will  the  quitting  of  his  wife  by  a  husband  for  a 
short  period  be  considered  as  equivalent  to  a  desertion.  In  Hie 
Queen  v.  AU  Saints,  Derby,  19  Law  J.  Rep.  (n.  s.)  M.  C.  14,  deser- 
tion was  defined  to  be  an  entire  separation,  and  not  a  temporary 
absence.  In  Tlie  Queen  v.  Stogumber,  9  Ad.  &  E.  622  ;  s.  c.  o  Law 
J.  Rep.  (n.  s.)  M.  C.  20,  the  court,  acting  on  this  principle,  refused  to 
sanction  the  removal  of  a  woman  whose  husband  was  undergoing 
imprisonment  for  a  limited  period  in  a  jail  situated  in  the  parish 
where  she  was  living.  Here,  the  husband  had  left  his  wife  merely  to 
follow  his  usual  business ;  he  had  a  clear  intention  of  returning,  and 
his  wife  was  during  the  time  under  his  control.  But,  further,  the 
order,  if  confirmed,  will  become  conclusive  evidence  of  the  settlement 
of  the  husband  as  well  as  of  the  wife.  The  King  v.  Woodchester^ 
Burr.  S.  C.  191.     The  King  v.  Hincksworth,  Dougl.  46,  n. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  the  order  of  sessions 
is  perfectly  valid,  and  must  be  confirmed.  What  was  the  state  of 
things  on  the  20th  of  April,  1849,  when  it  was  made  ?  Ann  Sellers, 
a  married  woman,  was  residing  with  her  child  in  the  parish  of  St. 
George,  and  had  become  chargeable  thereto.  Prima  facie,  therefore, 
ihe  was  liable  to  be  removed.  Her  husband  had,  in  the  course  of  the 
preceding  September,  sailed  for  Calcutta  without  leaving  adequate 
means  of  support  for  his  family,  and  was  at  the  time  absent  on  the 
nigh  seas.  Under  these  circumstances,  can  it  reasonably  be  con- 
tended that  she  could  not  be  removed  ?  Had  her  husband  possessed 
a  place  of  settlement,  she  might  unquestionably  have  been  sent  there : 
he  had  none  ;  but  she  had  acquired  one  previous  to  her  marriage  by 
a  hiring  and  service  in  Marylebone.  It  is  contended  that  this  maiden 
settlement  remains  suspended  during  the  husband's  life,  or,  at  all 
events,  until  a  separation  has  taken  place,  and  that  none  has  occurred. 
It  does  not,  however,  continue  entirely  suspended  during  his  life, 
since  if  he  deserts  her  it  will  revive.  Then,  does  the  fact  of  his  going 
to  a  distant  part  of  the  world  and  leaving  her  chargeable  amount  to 
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a  diesertion  ?  I  think  that  it  does,  and  that  she  was,  therefore,  prop- 
erly removed  to  her  maiden  settlement  Much  has  been  said  of  the 
hardship  which  may  result  to  the  husband  from  the  adoption  of  the 
course  we  are  pursuing;  but  I  cannot  see  that  there  is  greater  cruelty 
or  hardship  in  sending  the  wife  to  her  own  settlement  than  there 
would  have  been  in  sending  her  to  his  if  he  had  had  one,  since  he 
might  on  his  return  enjoy  her  society  as  well  in  the  one  place  as 
the  other. 

Patteson,  J.  I  entirely  agree.  The  only  question  that  we  have 
to  decide  is,  whether  the  absence  of  the  husband  was  such  as  to 
amount  to  a  desertion,  and  thus  justify  the  removal  of  the  wife  to  her 
maiden  settlement  I  consider  that  it  was.  With  respect  to  the 
objection,  that  the  confirmation  of  the  order  would  be  hereafter  con- 
clusive as  to  the  settlement  of  the  husband,  I  think  that  it  cannot  be 
sustained,  for,  as  stated  by  Bayley,  J.,  in  Tfie  Kii^  v.  CoUing'ham^  7 
B.  &  C.  615,  during  his  absence  the  family  will  be  maintained  by  the 
parish  which  is  bound  to  maintain  them,  and  on  his  return,  it  may. 
pass  him  and  his  family  to  Scotland. 

Coleridge  and  Wightman,  JJ.,  concurred. 

Order  of  sessions  confirmed. 


Kegina  v.  Thb  Chapel-wardens  of  Bilston.i 

NoTember  20,  1850. 

Mandamus  to  Chapel-wardens  —  Money  borrowed  —  Enlarging'  of 
Chapel —  Consent  of  Vestry — Repayment  out  of  Rates —  Town- 
ship  not  a  distinct  Parish  ^58  Geo.  3,  c.  45. 

The  township  of  B.  formed  part  of  the  parish  of  W.,  hut  it  maintained  its  own  poor,  and 
from  time  immemorial  it  had  chapel-wardens  and  a  chapel,  in  which  divine  serrice  and 
the  sacraments  of  the  church  had  been  performed.  In  1727,  for  the  first  time,  a  separate 
burial  ^ound  for  the  township  was  consecrated,  in  which  the  rite  of  burial  had  since 
regularly  taken  place.  The  repairs  of  the  chapel  had  always  been  defrayed  by  rates 
raised  within  the  township ;  and  tlie  vestry  books  of  B.  showed  that  several  payments  had 
been  made  to  the  church- wsundens  of  W.,  but  it  did  not  appear  tliat  they  were  contributions 
towrtrds  the  repair  of  the  parish  church.  On  the  30th  of  June,  1825,  it  was  resoh'cd  by  a 
majority  of  the  vestiT  of  B.,  duly  convened  for  that  purpose,  that  an  offer  of  550/.  fiom 
the  society  for  promoting  the  enlargement  of  churches  ana  chapels  should  be  accepted,  and 
that  the  chapel  should  be  enlarged,  any  deficiency  in  the  expense  to  be  made  up  by  the  sale 
of  certain  pews,  and  by  rates  uuuer  the  act  of  Parliament.  It  was  also  resolved  to  petition  the 
commissioners  for  bnilding  new  churches,  to  erect  a  new  church  in  the  township,  free  of 
expense  to  tlie  inhabitants.  On  the  29th  of  November,  1827,  the  tiien  chapel-wardcm  duly 
executed  a  deed  charging  the  chapel  rates  of  the  township  with  600/.  and  interest  h  •rowed 
for  the  purpose  of  enlarging  and  rebuilding  the  chapel,  a  part  of  which  had  bct»a  paid 
off:  — 

IIM  firtd^  that  B.  was  not  in  itself  a  parish,  within  the  meaning  of  the  58  Geo.  S,  c.  45,  s.  59. 
Secondly,  that  the  rcsolntion  of  the  30th  of  June  did  not  contain  a  sufficient  consent  of  the 
Tcsrry  to  the  borrowing  of  the  600/.,  upon  the  security  of  the  rates,  within  the  some  section, 
and  therefore  that  a  mandamua  under  the  58  Geo.  3,  c.  45,  to  compel  the  defendants  to 
pay  off  the  arrears  of  that  amount  out  of  the  rates,  could  not  be  supported. 

i  20  Law  J.  Rep.  (n.  s.)  M.  C.  63. 


206     COURT  OF  QUEEN'S  BENCH,  18SO-51. 

Kegiaft  v.  The  Chapel-wardeiis  of  BiUum. 

Mandamus  under  the  58  Greo.  3,  c.  45,  commaDding  the  defendanta 
to  pay  to  the  prosecutors,  out  of  the  funds  in  their  possession  and 
control  applicable  to  that  pur]X)se,  the  balance  of  490/.  l(h. ;  but  if 
they  had  not  such  fund,  or  not' sufficient  to  pay  the  whole  sum,  then, 
in  either  case,  to  raise,  by  means  of  rating  the  township  of  Biiston,  a 
sufficient  sum  for  that  purpose.  ' 

The  return  by  the  defendant  Cross^  traversed  several  of  the  allega* 
lions  in  the  writ  of  mandafnus,  and  upon  the  trial  of  the  issues  joined 
thereon,  before  Coleridge,  J.,  at  the  Stafford  summer  assizes,  1847, 
the  prosecutors  had  a  verdict  upon  all  such  issues,  subject  to  the 
opinion  of  this  court  on  a  case. 

The  material  parts  of  the  case  were,  that  the  township  of  Biiston, 
locally  situated  within  the  parish  of  Wolverhampton,  had  constables 
and  maintained  its  own  poor,  and  did  not  contribute  to  the  repair  of 
the  church  of  the  parish  of  Wolverhampton.  From  time  immemo- 
rial, also,  Biiston  had  chapel-wardens  and  a  chapel,  at  which  divine 
service  had  been  performed ;  and  the  expense  of  repairing  such  chapel 
had  always  been  defrayed  by  rates  upon  the  possessors  and  occupiers 
of  houses,  lands,  and  tenements  within  the  township,  and  not  else* 
where.  For  very  many  years  before  the  passing  of  the  68  C3eo.  3,  c 
45,  being  an  act  for  building  and  promoting  the  building  of  additional 
churches  in  populous  parishes,  there  had  been  a  burial  ground 
attached  to  the  chapel,  at  which  the  right  of  burial  had  been  regularly 
performed,  and  the  sacraments  of  the  church  had  been  administered 
m  the  chapel.  It  appeared,  from  entries  in  the  vestry  books  of  Biiston, 
that  from  1689  to  1752  various  sums  had  been  from  time  to  time 
paid  by  the  chapel-wardens  of  Biiston  to  the  church-wardens  of 
Wolverhampton,  supposed  to  be  for  the  church  of  the  latter.  (The 
case  set  out  several  of  the  entries.)  Biiston  had  no  other  burial- 
ground  than  the  burial-ground  of  Wolverhampton  up  to  1727,  the 
present  burial-ground  oi  the  township  having  been  consecrated  in 
that  year.  In  the  same  vestry  books  there  appeared  a  copy  of  a 
memorandum,  therein  describ^  to  be  made  by  the  clergy,  chapel- 
wardens,  and  inhabitants  of  the  chapelry  of  Biiston,  whereby  the 
clergy  of  Biiston  promised  to  receive  lor  the  clergy  of  Wolverhamp- 
ton church  7d.  for  the  burial  of  every  corpse  in  the  chapel-yard  of 
Biiston,  14rf.  for  the  burial  of  every  corpse  in  the  chapel  of  Biiston, 
and  also  a  choir  fee  of  5^.  for  every  corpse  buried  within  the  said 
chapel.  Other  entries  showed  that  payments  were  accordingly  made 
to  the  clergy  of  Wolverhampton  from  1727  to  the  10th  of  November, 
1740,  but  no  later ;  also  that  a  payment  of  lOrf.  on  the  churching  of 
women  in  the  chapel  had  been  made  to  the  clergy  of  Wolverhampton 
during  the  same  period,  and  no  later.  Further,  too,  that  marriages 
by  license  and  by  banns  were  solemnized  in  the  chapel  from  1695  to 
1754,  after  which  time  there  was  no  entry  of  a  marriage  having  been 
solemnized  until  about  1843,  when  the  chapel  became  licensed  for 
the  solemnization  of  marriages  under  the  act  for  the  registration 
of  births,  deaths,  and  marriages, 

^  The  defendants  severed  in  their  returns,  and  the  return  hy  the  other  defendant 
Iras  demurred  to. 
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On  the  30th  of  June,  1825,  a  vestry  meeting  was  duly  holden  in 
the  school-house  adjoining,  the  chapel,  pursuant  to  a  notice  duly 
given,  which  stated  the  purpose  of  the  meeting  to  be  the  considera- 
tion of  letters  received  from  the  society  for  promoting  the  enlarge- 
ment and  building  of  churches  and  chapels,  and  to  determine  upon 
the  acceptance  of  an  offer  by  the  society  for  the  enlargement  of  the 
present  chapel,  and  to  resolve  whether  a  sum  of  money  to  make  up 
any  deficiency  in  completing  the  same,  be  raised  upon  the  rates  ac- 
cording to  the  act  of  Parliament ;  at  which  meeting  it  was,  amongst 
other  matters,  resolved  by  a  majority  of  twenty-three  to  eight,  that 
the  sum  of  550^  offered  by  the  society  for  promoting  the  enlarge- 
ment and  building  of  churches  and  chapels  should  be  accepted,  and 
that  the  chapel  be  enlarged,  &c.,  any  deficiency  in  the  expense  to  be 
made  up  by  the  sale  of  forty  of  the  private  pews,  and  by  rates  .under 
the  act  of  Parliament  It  was  also  resolved  that  a  petition  should 
be  presented  to  th&  commissioners  for  building  new  churches,  praying 
them  to  erect  a  new  church  within  the  township,  free  of  expense  to 
the  inhabitants.  On  the  15th  of  April,  1827,  J.  P.  and  T.  B.  were 
duly  appointed  chapel-wardens  of  Bibton.  On  the  29th  ot  Novem- 
ber, 1827,  the  said  J.  P.,  T.  B.,  and  the  incumbent  of  the  chapel,  and 
one  J.  D.,  a  former  chapel-warden,  executed  a  deed  of  charge,  by 
which,  after  reciting  the  above  vestry  meeting,  a  facullr  dated  the 
13th  of  January,  1826,  under  the  seal  of  office  of  the  official  principal 
of  the  peculiar  and  exempt  jurisdiction  of  the  collegiate  church  of 
King's  Free  Royal  Chapel  of  Wolverhampton,  within  which  jurisdic- 
tion the  said  chapel  and  chapeby  were  situate,  and  a  faculty  dated 
the  14th  of  November,  1827,  unaer  the  hand  and  episcopal  seal  of 
the  lord  bishop  of  Lichfield  and  Coventry ;  after  reciting,  also,  that 
T.  B.  had  agreed  to  lend  the  sum  of  600/.,  to  be  secured  upon  the 
chapel  rates,  towards  enlarging  and  rebuilding  the  chapel,  to  be  re- 
paid with  interest  at  the  rate  of  5/.  per  centum,  per  annum,  payable 
half  yearly,  the  said  principal  sum  to  be  repaid,  300^  thereof,  on  the 
29th  of  November,  1838,  and  300Z.  on  the  29th  of  November,  1839, 
the  said  J.  P.  and  T.  B.  and  the  said  J.  D.  did,  by  and  with  the  con- 
sent of  the  said  bishop  and  the  said  incumbent,  and  under  the  au- 
thority of  the  several  acts  passed  for  the  building  and  promoting  the 
building  of  churches  in  populous  parishes,  or  some,  or  one  of  them, 
charge  the  township  of  Bilston  with  the  said  sum  of  600&,  and  with 
the  repayment  thereof,  according  to  the  terms  and  conditions  above 
stated,  the  same  to  be  chargeable  upon  the  chapel  rates  then  or  there- 
after to  be  raised  in  the  said  township,  until  fully  repaid  with 
interest.  The  works  at  the  chapel,  on  account  of  which  the  above 
600/.  had  been  lent,  were  done  according  to  a  plan  approved  by  the 
vestry  on  the  30th  of  June,  1825,  and  were  finished  in  1827,  when 
the  chapel  was  re-opened  for  divine  service.  T.  B.  died  on  the  6th 
of  September,  1844,  having  appointed  the  prosecutors  his  executrix 
and  executor.  The  principal  sum  of  600/.  had  been  reduced  by  pay- 
ments made  from  time  to  time  by  the  chapel-wardens  to  490/.  IO5., 
which  remained  due,  and  the  defendants,  who  were  the  chapel-wardens 
of  the  township,  and  had  been  since  the  8th  of  April,  1844,  had  in 

22* 


858     COURT  OF  QUEEN'S  BENCH,  18fi0-51. 

R^na  V.  The  Cb^wl-wardeoi  of  BilBton. 

their  hands  760/.,  arising  from  rates  made  for  the  purpose  of  paying 
off  the  moneys  legally  borrowed  on  the  credit  of  the  rates. 

The  defendants'  objections,  amongst  others,  were,  that  the  08  Geo. 
3,  c  45,  did  not  apply  to  the  township  and  chapel  of  Bilston,  being 
within  the  parish  of  Wolverhampton,  and  not  itself  a  parish ;  that 
the  above  resolution  of  the  vestry  was  not  a  sufficient  consent  of  the 
vestry  to  the  borrowing  of  the  600/.,  and  that  the  money  in  the 
defendants'  hands  was  not  applicable  to  the  payment  of  the  debt 
in  question. 

If  the  court  decided  in  favor  of  the  defendant  upon  these  points, 
the  verdict  was  to  be  entered  for  him  upon  certain  of  the  issues  par- 
ticularly specified. 

Alexander y  ( Wliately  and  Gray  with  him,)  November  9,  in  support  of 
the  mandamus.  The  first  and  substantial  question  is,  whether  Bikton 
can  be  considered  as  a  parish  within  the  meaning  of  the  58  Geo.  3,  c. 
45,  s.  5d,  the  vestry  of  which  could  give  a  legal  assent  to  the  enlarging 
of  the  chapeL  The  intention  of  the  act,  as  appears  from  the  pream- 
ble, is  general,  and  the  section  speaks  of  the  enlarging  of  existing  chap- 
els. It  gives  power  to  the  church-wardens  of  any  parish,  with  the  con- 
sent of  the  vestry  or  select  vestry,  or  persons  possessing  the  power  of 
the  vestry,  add  of  the  bishop  and  incumbent,  to  borrow  upon  the  credit 
of  the  rates  of  any  such*  parish,  such  sum  of  money  as  shall  be  neces- 
sary for  defraying  the  expense  of  enlarging  or  otherwise  extending 
the  accommodation  of  the  existing  churches  or  chapels  of  such  parish, 
and  to  make  rates  for  the  payment  of  interest  and  repayment,  of  the 
principal  sum.  This  is  a  chapel  pos^sessing  the  parochial  rights  of 
sepulture,  baptism,  and  other  rights,  and  clearly  within  the  intention 
and  meaning  of  that  section.  In  Coke's  2d  Inst.  363,  it  is  said,  '^  When 
the  question  was  whether  it  were  ecclesia  aut  capella  pertinens  ad  ma^ 
tricem  ecclesianiy  the  issue  was  whether  it  had  bapiisteriwn  et  sepuUwn^ 
amy  for  if  it  had  the  administration  of  sacraments  and  sepulture,  it 
was  in  law  judged  a  church."  And  in  Degg's  Parson's  Counsellor, 
7th  ed.  227,  it  is  stated  that  chapels  with  parochial  rights  *^  differ  in 
nothing  from  churches  but  in  the  want  of  rectories  and  endowments, 
the  mother  bemg  ix>  be  served  before  the  daughter."  The  same  prin- 
ciple, too,  is  adopted  in  Tfie  Attorney  General  v.  BreretoUy  2  Ves.  sen. 
427.  Upon  authority,  therefore,  this  is  a  parish  within  the  59th  sec- 
tion, and  therefore  not  to  be  excluded  from  so  beneficial  an  act  Then, 
as  to  the  second  objection,  that  the  resolution  of  the  vestry  was  not  a 
sufficient  consent  to  borrow  the  money.  If  the  terms  of  the  reso- 
lution are  not  in  strict  compliance  with  the  59th  section  of  the  act^  in 
that  respect,  the  notice,  in  pursuance  of  which  the  resolution  was 
passed,  may  be  referred  to,  and  there  it  would  be  found  that  the  bor- 
rowing of  the  money  is  expressly  mentioned  as  the  purpose  of  the 
meeting.  Blunt  v.  Harwood^  8  Ad.  &  E.  611 ;  s.  c.  7  Law  J.  Rep.  (n.  s.) 
M.  C.  107.  The  rates  can  only  be  applied  to  the  payment  of  money, 
which  the  section  authorizes  the  vestry  to  borrow.  The  act  contem- 
plates expenses  being  incurred,  and  the  borrowing  of  money  to  pay 
them  off,  and  the  resolution  should  be  presumed  to  be  according  to 
tHe  act 
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IColeridg-e,  J.,  referred  to  the  59  Geo.  3,  e.  134.] 
Here  the  statute  especially  referred  to  is  the  58  Greo.  3,  c.  45,  and 
under  that  it  was  that  the  vestry  proceeded,  and  rightly. 

Keating'^  {Kettle  with  him,)  contra.  Bilston  is  merely  a  township, 
and  not  a  parish,  and  the  5th  section  of  the  59  Geo.  3,  c.  134,  shows 
that  the  legislature  did  not  intend  the  act  in  question  to  include  a 
township.  The  sacrament  and  burial  test  given  by  Lord  Coke,  must 
refer  to  an  immemorial  existence  of  those  rites,  and  cannot  be  taken 
as  an  authority  for  considering  Bilston  as  a  parish  since  1728,  up  to 
which  time  it  is  expressly  found  that  it  contributed  to  the  church  rates 
of  the  mother  parish  of  Wolverhampton;  secondly,  to  bring  the  case 
within  the  58  Geo.  3,  c.  45,  a  consent  by  the  vestry  must  be  shown. 
The  resolution  is  merely  to  raise  rates  ior  any  amount  which  might 
be  deficient,  and  is  not,  as  it  ought  to  be,  a  distinct  consent  to  borrow 
a  sura  of  money  on  the  credit  of  the  rates ;  in  other  words,  gQing  to 
the  full  extent  of  the  charge  sought  to  be  enforced.  The  vestry  fc^eems 
really  to  have  acted  under  the  59  Greo,  3,  c.  134,  the  25th  section  of 
which  requires  just  the  majority  stated  here,  whilst  under  the  58  Geo. 
3,  c  45,  a  bare  majority  only  is  required.  Their  whole  proceeding 
shows  that  they  so  acted.  It  is  necessary  that  the  money  should 
appear  to  have  been  legally  borrowed,  and  upon  the  face  of  the  reso- 
lution that  does  not  appear. 

Alexander^  in  reply.  The  right  of  sepulture  is  only  one  of  the  t«- 
dicia  of  a  parish.  This  township,  it  is  found,  has  supported  its  own 
church  from  time  immemorial. 

[Lord  Campbell^  C.  J.  It  is  shown  that  once  it  was  part  of  a  par^ 
ish,  and  that  throws  upon  you  the  burden  of  showing  that  it  has  ceased 
to  be  so.  Before  1727  it  had  no  cemetery,  and  merely  obtaining  a 
cemetery  would  not  make  it  afterwards  a  parish.] 

The  act  in  question  ought  not. to  be  construed  too  strictly,  and  may 
fairly  be  taken  to  apply  to  a  district  having  certain  essentials  of  a  parish, 
and  called  by  the  name  of  a  parish,  and  there  need  not  be  a  parish  in 
the  strict  sense  of  the  term.  The  5th  section  referred  to,  applies  to  a 
township  which  does  not  support  its  own  church  or  poor. 

Our.  adv.  vtdL 

The  judgment  of  the  court*  was  now  delivered  by 

Lord  Campbell,  C.  J.  During  the  argument,  I  felt  a  strong  desire 
to  be  able  to  support  the  proceedings  in  this  cane  ;  and,  I  regret  to  say, 
it  seems  wholly  impossible  to  do  so,  as  two  fatal  objections  have  been 
raised.  The  question  turns  chiefly  on  the  construction  of  the  58  Geo. 
3,  c  45, 8. 59.  [His  lordship  read  the  section.]  Now,  the  two  objections 
made  were,  first,  that  Bilston  is  not  a  parish  within  this  section  ;  sec- 
ondly, that  the  condition  of  the  consent  of  the  vestry  being  given  to 

1  Lord  Campbbll,  C.  J.,  Colcridok,  Wiohtbian,  and  Erle,  JJ. 
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the  borrowing  of  the  money  was  not  performed.  As  to  the  first,  it 
seems  quite  clear  that  this  is  not  a  parish,  but  is  part  of  the  parish  of 
Wolverhampton.  It  has  contributed  certain  payments  to  the  church 
and  clergymen  of  Wolverhampton,  although  it  is  said  not  to  have  con- 
tributed to  the  church  rates.  There  was  no  cemetery  prior  to  1727  in 
the  township,  and  although  marriages  had  been  celebrated  there,  as 
they  might  have  been  in  any  place  before  Lord  Hardwicke's  act  passed, 
no  marriages  have  been  solemnized  in  the  chapel  since.  It  is  true 
there  have  always  been  chapel-wardens  in  the  township,  and  the  poor 
maintained  by  a  rate  on  the  township  ;  but  still  it  is  merely  a  chapel 
maintained  by  a  district  within  the  parish  of  Wolverhampton,  and 
could  not  have  been  contemplated  by  the  legislature  when  the  act 
passed.  Then,  again,  a  condition  is  imposed  by  the  58  Geo.  3,  c.  45, 
s.  59,  that  before  borrowing  the  money  the  consent  of  the  vestry  should 
be  obtained.  Now,  the  proof  of  this  having  been  done  entirely  fails ; 
indeed,  the  inhabitants  of  Bilston  and  the  chapel-wardens  seem  to  have 
proceeded  under  another  act  of  Parliament,  the  59  Geo.  3,  c.  134,  and 
not  the  58  Geo.  3,  c.  45,  on  which  alone  this  mandarfius  can  be  sup- 
ported. By  the  59  Geo.  3,  c.  134,  commissioners  were  appointed  for 
the  building  of  churches,  and  funds  supplied  for  that  laudable  object, 
and  certain  modes  are  pointed  out  for  building  churches,  where  required 
for  religious  purposes.  Now,  there  was  a  meeting  in  Bilston,  in  June, 
1825,  w;hen  the  offer  of  the  society  for  enlarging  and  building  churches 
was  considered,  and  the  resolution  come  to  that  the  55D/.  offered  by 
the  society  should  be  accepted,  and  the  chapel  enlarged  according  to 
a  certain  plan,  and  that  any  deficiency  beyond  that  sum  should  be 
supplied  by  rates  under  the  act  of  Parliament,  that  is,  under  the  59 
Geo.  3,  c.  134,  and  not  the  58  Geo.  3,  c.  45  ;  and  they  further  agreed, 
that  a  petition  should  be  presented  to  the  commissioners,  praying 
them  to  erect  a  new  church.  There  was,  therefore,  no  consent  by 
the  vestry  that  the  600/.  in  question  should  be  raised  under  the  58 
Geo.  3,  for  the  purpose  of  enlarging  the  chapel,  and  should  become 
a  permanent  charge  on  the  future  rates,  until  p^id  off.  Our  judg- 
ment, consequently,  must  be  for  the  defendants. 

Judgment  for  the  defendants. 


MuLLETT  V.  Challis  &  another.^ 

Hilary  Term^  Janaaiy  11, 1851.  * 

Skerifft  Duty  of —  Selling  for  under  Price  —  Pleading. 

Declaration  in  case  against  the  sheriflT  aliened,  that  althongh  defendant  conid  have  leriod 
of  goods  of  the  execution  debtor  within  his  bailiwick  the  moneys  indorsed  on  the  writ,  yet 
defendant,  disregarding  his  daty,  did  not  levy  of  the  said  froocls  the  moneys,  or  any  part 
thereof;  and  that  defendant,  further  disregarding  his  duty,  falsely  returned,  &c. :  — 

1  20  Law  J.  Rep.  (n.  s.)  Q.  B.  161.    15  Jar.  243. 
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Hdii,  Aat  the  first  allesition  safficicntlv  charged  a  breach  of  duty,  and  applied  to  improper 
Gondact  of  the  eheriff  in  the  sale  of  tlie  goods,  as  well  as  to  negligence  in  omitting  to  lerjr ; 
ami  that  the  declaration  was  good  without  stating  special  damage :  — 

Bddy  also,  that  thongh  the  execution  debtor  had  other  goods,  which  the  sheriff  had  not  seized 
or  not  sold,  the  proper  estimate  of  the  damages  was  what  the  goods  would  have  realized  if 
sold  for  the  best  price  which  tlie  sheriff  could  have  obtained. 

Case  against  the  sheriff  of  Middlesex.  The  declaration  stated  that 
the  plaintiff  had  recovered  judgment  against  one  Charles  Thorp  for 
8S/L155.,  and  thereupon  sued  out  a  writ  oifi,fcu  directed  to  the  sheriff 
of  Middlesex,  which  writ  was  indorsed  to  levy  88^  15^.,  &c.,  and 
was  afterwards  delivered  to  the  defendants,  who  were  the  sheriff 
of  the  said  county.  Averment,  "  that  at  the  time  of  the  said  delivery 
of  the  said  writ  to  the  defendants,  and  thence  during  all  the  time  next 
hereinafter  mentioned,  there  were  within  the  bailiwick  of  the  defend- 
ants, as  such  sheriff  as  aforesaid,  divers  goods  and  chattels  of  the 
said  Charles  Thorp ;  and  although  the  defendants,  in  the  reasonable 
and  proper  discharge  of  their  duty  to  the  plaintiff  and  the  said  Charles 
Thorp,  reasonably  could  and  might  have  levied  and  caused  to  be 
made  of  the  said  goods  and  chattels  the  moneys  so  indorsed  on  the 
said  writ,  and  directed  to  be  levied  as  aforesaid ;  and  although  a  rea- 
sonable time  after  the  said  delivery  of  the  said  writ,  for  the  defend- 
ants to  levy  and  cause  to  be  made  the  same  moneys,  had  elapsed 
before  the  return  of  the  said  writ  and  the  commencement  of  this  suit, 
all  of  which  premises  the  defendants  at  and  during  all  the  time  last 
aforesaid  had  notice,  yet  the  defendants,  disregarding  their  duty  in 
that  behalf,  did  not  nor  would  within  such  reasonable  time  as  afore- 
said, or  at  any  other  time,  levy  or  cause  to  be  levied  of  the  said  goods 
and  chattels  the  moneys  last  aforesaid,  or  any  part  thereof,  respective- 
ly, but  wholly  neglected  and  omitted  so  to  do.  And  the  plaintiff 
uxrther  says,  that  the  defendants,  further  disregarding  their  duty  in 
this  behalf,  afterwards,  and  after  the  expiration  of  such  reasonable 
time  as  aforesaid,  and  before  the  commencement  of  this  suit,  to  wit, 
on,  Sw;.,  falsely  returned  to  the  said  court  upon  the  said  writ,  that 
they  had  seized  divers  goods  and  chattels  in  the  bailiwick  as  the 
goods  and  chattels  of  the  said  Charles  Thorp,  which  said  goods  and 
chattels  they  had  sold  for  the  sum  of  111  6^. ;  15/.,  part  thereof,  they 
had  paid  to  the  landlord  of  the  premises  whereon  the  said  goods  and 
chattels  were  seized,  for  rent  ^not  exceeding  one  year)  due  to  the  said 
landlord  in  respect  of  the  said  premises ;  9/.  125.,  further  part  thereof, 
they  had  paid  and  retained  for  fees  and  expenses  due  and  payable  for 
and  on  account  of  the  executing  of  the  said  writ  and  warrant  thereon, 
viz.,"  &c. ;  and  44/.,  residue  thereof,  they  had  paid  into  court,  pursuant 
to  an  order  of  Coleridge,  J. ;  and  that  the  said  Clrarles  Thorp  had  not 
any  other  or  more  goods  and  chattels,  &c.,  in  the  said  sheriffs'  baili- 
wick, whereof  they  could  cause  to  be  levied  the  residue  of  the  said 
damages,  or  any  part  thereof.  Pleas :  first,  not  guilty  ;  secondly,  that 
there  were  not  any  goods  or  chattels  of  the  said  Charles  Thorp  within 
the  defendants'  bailiwick,  whereof,  &c.  Issue  thereon.  On  the  trial, 
before  Wightman,  J.,  at  the  Middlesex  sittings  after  Hilary  term,  in 
ISdO,  evidence  was  given  that  the  goods  taken  in  execution  might 
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have  been  sold  for  a  better  price  if  the  sale  had  been  properly  con- 
ducted ;  but  it  appeared  that  there  were  several  goods  of  the  execution 
debtor  which  the  sheriff  had  either  not  seized  or  not  sold.  It  was 
contended  for  the  defendants,  that  inasmuch  as  the  debt  was  not  ex- 
tinguished, and  the  debtor  had  property  to  satisfy  the  debt,  it  was  a 
question  for  the  jury  how  much  damage  the  plaintiff  had  sustained 
from  the  necessity  which  arose  for  suing  out  another  writ.  The 
learned  judge  directed  the  jury  that  the  question  was,  what  the  go<;Kl9 
would  have  realized  if  they  had  been  sold  for  the  best  price  which  the 
sheriff  could  have  obtained,  and  that  that  was  the  amount  of  the 
damages  to  which  the  plaintiff  was  entitled.  The  jury  gave  a  verdict 
for  the  plaintiff  for  29/.    In  the  following  Easter  term, — * 

Watson  moved  for  a  rule  nisi  for  entering  a  nonsuit,  or  for  a  new 
trial,  on  the  ground  of  misdirection.  First,  when  the  ground  of  action 
against  the  sheriff  is,  that  he  sold  the  goods  of  the  plaintiff  negligently, 
and  not  for  the  best  price,  the  declaration  states  that  the  sheriff  seized 
the  goods.  Phillips  v.  Bacon^  9  East,  298.  In  Keig^htiey  v.  Birch,  3 
Camp.  521,  the  declaration  contained  a  count  adapted  to  that  griev- 
ance, and  also  a  count  for  not  levying  on  goods  within  the  bailiwick. 
The  allegation  in  this  declaration  is,  that  the  defendant  did  not  levy ; 
but  levying  may  be  by  seizure,  or  by  seizure  and  sale.  Cheston  v. 
Gibbs,  12  M.  &.  W.  Ill ;  7  Jur.  1060.  The  writ  of  fi.  fa,  is  like  a 
venditioni  exponas,  because  it  places  the  sheriff  under  a  peremptory 
order  to  selL 

[  Wightman,  J.  The  breach  is,  that  the  defendants  did  not  levy  the 
moneys  "  of  the  said  goods  and  chattels."] 

The  charge  is  for  not  selling  the  goods  for  the  best  price;  but  there 
was  no  evidence  of  collusion. ,  Further,  the  declaration  is  bad  for  not 
showing  special  damage.  In  an  action  for  a  false  return,  the  sheriff 
may  show  that  the  plaintiff  suffered  no  damage  from  the  false  return. 
Wylie  v.  Birch,  4  Q.  B.  566 ;  7  Jur.  626. 

[Wig'htman,  J.  Would  it  be  an  answer  to  this  action,  that  the 
party  was  solvent  ?  If  so,  see  what  difficulty  is  imposed  on  the  plain- 
tiff; the  sheriff  might  go  on  so  returning,  and  the  plaintiff  might  have 
no  remedy.] 

It  would  be  a  question  for  the  jury,  and  they  might  at  length  give 
the  plaintiff  a  verdict  for  the  amount  of  the  debt.  Clifton  v.  Hooper, 
6  Q.  B.  468  ;  8  Jur.  958.  Secondly,  the  jury  were  misdirected  as  to 
the  mode  of  estimating  the  damages. 

[Lord  Campbell,  C.  J.  How  is  a  jury  to  estimate  the  damage 
arising  from  the  risk  of  a  debtor  selling  off  his  goods  and  going  abroad  ? 
We  are  of  opinion  that  the  declaration  is  abundantly  good,  and  that 
there  was  no  misdirection.  But  you  may  take  a  rule  nisi  on  the  first 
point,  whether,  in  support  of  the  breaches  in  this  declaration,  evidence 
was  admissible  to  show  that  the  goods  were  improperly  sold.] 

Rnie  nisL 

I 

1  April  19,  before  Lord  Campbell,  C.  J.,  Patteson,  Wigrtman,  and  Erle,  JJ. 
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Miller^  Serj.,  and  Corrie  now  showed  cause.  The  plaintiff  is  en- 
titled to  a  verdict  upon  the  second  issue,  and  therefore  a  nonsuit 
cannot  be  entered.  The  first  breach  is,  that  there  were  goods  of  the 
execution  debtor  of  which  the  sheriff  might  have  made  the  moneys 
Indorsed  on  the  writ,  and  that  he  had  omitted  to  do  so  :  the  defend- 
aiits  should  have  pleaded  that  they  sold  the  goods  properly,  Phillips 
V.  Bacon^  9  East,  298,  was  an  action  against  the  sheriff  by  the  execu- 
tion creditor,  who  would  not  be  damaged  except  by  an  improper  sale 
of  the  goods.  In  Keightky  v.  Birchj  3  Camp.  521,  which  jvas  an 
action  against  the  sheriff  for  improper  conduct  in  the  execution  of  a 
writ  of^  /fl,,  the  form  of  the  count  is  not  given;  but  Lord  Ellen- 
borough  (p.  524)  said,  that  the  duty  of  the  sheriff  is  to  "  sell  for  the 
best  price  he  can  obtain."  Levying  is  a  different  act  from  seizing. 
Heenan  v.  EvanSy  11  Law  J.  Rep.  (n.  s.)  C.  P.  1 ;  4  Scott's  N.  R.  2. 
• 

Watson^  Bramwellj  and  BurclieU  contra.  There  is  no  allegation  in 
the  declaration  that  the  sheriff  seized  the  goods  of  the  execution 
debtor ;  therefbre  the  meaning  of  whi^t  is  called  the  first  breach  is, 
that  the  sheriff  would  not  seize,  which  is  a  different  cause  of  action 
from  an  improper  sale  after  seizure. .  The  prefatory  allegation  would 
be  supported  by  evidence  that  there  were  any  goods  which  might 
have  been  seized,  and  it  would  not  be  necessary  to  show  that  goods 
might  have  been  seized  equivalent  to  the  amount  indorsed  on 
the  writ 

[Lord  Campbell,  C.  J.  The  plaintiff  is  not  bound  to  prove  the  whole 
of  his  cause  of  action.] 

The  breach  is  not,  that  the  sheriff  did  not  sell  the  goods. 

[Lord  Campbell^  C.  J.  The  breach  is,  that  he  did  not  levy  the 
money ;  the  action  is  maintainable  whether  he  has  seized  or  not,  if 
he  has  disobeyed  the  exigency  of  the  writ 

[Pattesony  J.  In  2  Chit.  PI.  565,  7th  ed.,  there  is  a  precedent  of  a 
declaration  in  an  action  against  the  sheriff  for  not  levying,  and  for  a 
false  return  of  nuUa  bona;  and  he  adds,  ^^  If  the  sheriff  seized  and  im- 
properly sold  the  goods,  a  count  should  be  added,  as  in  Phillips  v. 
Bacon,  9  East,  298 ; "  but  that  was  an  action  by  the  execution  debtor, 
in  which  the  declaration  must  be  framed  in  that  way.] 

A  breach  that  the  sheriff  would  not  levy  means  by  seizure ;  the 
debt  is  discharged  by  seizure,  in  proportion  to  the  value  of  the  goods 
seized.  Gould,  J.,  in  Clerk  v.  WUJiers,  2  Ld.  Raym.  1072 ;  6  Mod. 
290,  297.  Mountney  v.  Andrews,  Cro.  Eliz.  237.  Further,  this  is  an 
action  for  a  false  return,  which  will  not  lie  without  a  return  of  the 
writ  Lord  EUenborough,  in  Moreland  v.  Leighy  1  Stark.  388.  That 
which  is  called  the  first  breach  contains  only  the  allegations  which 
show  that  the  statement  in  the  return  is  untrue. 

[Lord  Campbelly  C.  J.  The  false  return  is  stated  as  a  separate  and 
independent  grievance.] 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  the  rule  ought  to  be 
discharged.  Two  separate  and  independent  breaches  of  duty  are 
alleged     The  first  is,  that  the  defendant  did  not  nor  would  levy  or 
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cause  to  be  made  of  the  goods  of  the  execution  debtor  the  moneys 
indorsed  on  the  writ.  What  is  the  meaning  of  that  allegation  ?  The 
declaration  states  that  a  judgment  was  recovered,  and  a  writ  delivered 
to  the  sheriff,  whereby  he  was  commanded  to  make  of  the  goods  of 
the  execution  debtor  a  certain  sum  of  money ;  and  it  alleges  that  there 
were  goods  of  which  the  sheriff  might  have  made  that  money,  but 
that  the  defendants,  disregarding  their  duty,  did  not  make  the  money. 
May  not  evidence  be  given,  under  that  allegation,  that  the  defendants 
seized  goods  of  the  execution  debtor,  but  that,  either  collusively  or  by 
gross  negligence,  they  did  not  make  the  money  ?  I  am  of  opinion 
that  such  evidence  supports  the  allegation ;  and  although  there  might 
have  been  a  more  specific  allegation  of  the  grievance,  that  the  goods 
were  seized  and  sold  for  leas  than  their  value,  it  is  not  necessary. 

Patteson,  J.  I  may  say  for  myself,  that,  in  granting  the  rule  wwi, 
I  did  not  sufficiently  advert  to  the  distinction  between  an  action  by 
an  execution  creditor  and  an  action  by  an  execution  debtor.  I  had 
in  my  recollection  the  form  of' the  declaration  in  an  action  by  the  lat- 
ter against  the  sheriff;  but  the  declaration  in  that  action  must 
allege  that  the  sheriff  conducted  himself  negligently  and  improperly 
in  the  sale  of  the  goods,  because  he  sustains  no  grievance  or  damage 
otherwise.  Suppose  the  declaration  had  alleged,  that  though  the  de- 
fendants had  seized  the  goods,  they  had  sold  them  for  a  less  price 
than  they  could  have  got,  and  so  did  not  levy  the  money :  that  would 
have  been  good,  and  the  allegation  here  amounts  to  it.  In  Morelanfl 
V.  Leigh^  1  Stark.  388,  Lord  EUenborough  said,  that  the  neglecting 
to  have  the  money  in  court  was  no  cause  of  action ;  but  in  that  case 
there  was  a  second  count,  which  stated  that  the  sheriff  had  levied,  but 
had  not  the  money  in  court.  It  seems  to  me  that  Lord  EUenborough 
thought  it  necessary  that  the  sheriff  should  have  been  ruled  to  return 
the  writ.  I  suppose  that  was  the  ground  of  the  decision  ;  otherwise 
I  cannot  well  understand  it. 

Coleridge,  J.  I  am  of  the  same  opinion.  Understanding  the  lan- 
guage of  the  declaration  according  to  the  ordinary  meaning  of  the 
words,  a  sufficient  breach  of  duty  is  alleged ;  and  there  is  no  course 
of  precedents  which  binds  us  to  turn  the  words  from  their  ordinary 
meaning ;  and  the  evidence  supports  it. 

WiGHTMAN,  J.  I  thought  at  the  trial,  and  I  think  now,  that  the 
declaration  either  contains  two  distinct  breaches,  or  one  combined 
breach,  part  of  which  was  proved.  With  respect  to  the  part  of  the 
declaration  on  which  the  rule  turns,  there  is  a  general  allegation  that 
the  sheriff,  contrary  to  his  duty,  omitted  to  levy  the  money  which  he 
was  commanded  by  the  vmt  to  levy.  Mr.  Bramwell  says,  that  the 
breach  points  to  the  defect  of  duty  in  the  sheriff  in  not  baving  seized 
the  goods ;  but  I  am  of  opinion  that  it  applies  to  fraudulent  and  im- 
proper conduct  of  the  sheriff  in  the  sale  of  the  goods,  as  well  as  to 
negligence  in  omitting  to  levy. 

Rule  discharged. 
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The  London   and  North-western   Railway  Company   v,  Weth- 
erall Sc  another.^ 

Febroary  10,  1851. 

Order  of  Justices  — *  Railway  Company  —  Repair  of  Highway.    > 

An  order  of  jnstioes  under  sect  58,  of  stat.  8  &  9  Yict.  c.  SO,  directing  a  railway  company  to 
repair  dama^  done  by  them  to  a  road  in  the  oonrse  of  makine  the  railwav,  need  not 
specify  the  particalars  of  the  damage,  nor  what  repairs  were  to  be  done ;  it  is  snilBcient  if  it 
states' the  length  of  the  damaged  part  of  the  roaa,  and  orders  the  company  to  make  good 
all  damage  doioe. 

The  order  and  conyiction  for  disobedience  of  it  may  include  sereral  highways  in  the  same 
parish. 

Replevin.  Avowry  by  the  defendants,  upon  an  order,  conviction, 
and  warrant  of  distress  made  by  them  as  two  justices  of  the  peace, 
under  sect  58  of  stat  8  &  9  Vict  c.  20.  Pleas  in  bar,  first,  that  the  de- 
fendants did  not  duly  convict  the  plaintiffs,  in  manner  and  form,  Ace. ; 
secondly,  that  though  the  defendants  did  so  convict  the  plaintifis  as 
in  the  said  avowry  is  alleged,  de  injuria.  On  the  trial,  before  Piatt,  R, 
at  the  Northamptonshire  Summer  assizes,  in  1850,  the  order,  convic- 
tion, and  warrant  of  the  defendants  mentioned  in  the  avowry  were 
given  in  evidence.     The  order  was  as  follows  :  — 

"  Leicestershire,  to  wit :  Whereas,  complaint  hath  been  made  to  us, 
John  Wetherall,  clerk,  and  William  de  Capell  Brooke,  Esq.,  two  of 
her  majesty's  justices  of  the  peace,  acting  in  and  for  the  division  of 
Market  Harborough,  in  the  county  of  Leicester  aforesaid,  by  William 
Haddon,  of,  &c.,  surveyor  of  the  highways  of  the  said  parish  of  Thorpe 
Langton,  in  the  county  aforesaid,  for  that  the  London  and  North- 
western Railway  Company,  in  the  course  of  the  formation  of  their 
branch  railway  called  *  The  Rugby  and  Stamford  Railway,*  had,  be- 
tween the  2d  day  of  April,  A  D.  1847,  and  the  7th  day  of  March,  A.  D. 
1849,  made  use  of  certain  public  and  common  highways  and  carriage 
and  bridle  roads,  in  the  parish  of  Thorpe  Langton  aforesaid,  viz.,  a 
certain  public  and  common  highway  and  carriage  road,  called  <  Ghreen- 
halen  L^ne,'  containing  in  length  loOO  yards,  or  thereabouts ;  a  certain 
other  public  common  highway  and  carriage  road,  leading  from  the 
viUage  of  Thorpe  Langton  aforesaid  towards  Welham,  in  the  county 
aforesaid,  and  containing  in  length  1150  yards,  or  thereabouts ;  and 
a  certain  other  public  and  common  highway  and  bridle  road,  called 
'  Tipsall  Bridge  Road,'  and  containing  in  length  1120  yards  or  there- 
abouts, with  horses,  carts,  carriages,  and  wagons,  and  that  in  so  using 
the  said  roads  the  said  London  and  North-western  Railway  Company 
bad  done  damage  to  and  injury,  and  had  cut  up,  destroyed,  and  made 
deep  holes  and  wheel-ruts  therein,  and  otherwise  damaged  the  same, 
as  hereinafter  mentioned,  viz.,  the  whole  of  the  said  road  called 
'  Gh^enhalen  Ldne,'  containing  in  length,  as  aforesaid,  1800  yards,  or 
thereabouts,  and  the  whole  of  the  said  road  leading  from  the  said 

1  15  Jut.  247. 
VOL.  II.  23 
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village  of  Thorpe  Langton  aforesaid  towards  Welham  aforesaid,  con- 
taining in  length  as  aforesaid  1150  yards,  or  thereabouts,  and  the 
hereinafter  mentioned  parts  of  the  said  road  called  '  Tipsall  Bridge 
Road,'  viz.,  one  part  thereof  commencing  at  a  certain  bridge,  called 
'  Packsaddle  Bridge,'  and  ending  at  the  north  side  of  the  said  Rugby 
and  Stamford  Railway,  where  the  same  crosses  this  road,  and  con- 
taining in  length  804  yards,  or  thereabouts,  and  the  other  part  thereof, 
commencing  at  the  south  side  of  the  said  Rugby  and  Stamford  Rail- 
way, where  the  same  crosses  this  road,  and  ending  at  a  certain  bridge, 
called  '  Tipsall  Bridge,'  and  containing  in  length  209  yards,  or  there- 
abouts ;  and  the  said  London  and  North-western  Railway  Company 
having  been  duly  summoned  to  appear  before  us,  the  said  justices,  in 
this  behalf,  and  having  appeared  before  us  in  obedience  to  such  sum- 
mons, we,  the  said  justices,  in  pursuance  of  the  provision  of  a  certain 
act,  (8  &  9  Vict.  c.  20,)  having  examined  into  the  matter  of  the  said 
complaint^  and  having  heard  and  examined  the  witnesses  produced 
by  the  said  William  Haddon,  upon  oath,  we,  the  said  justices,  having 
then  and  there  full  power  and  authority  to  administer  the  oaths  to 
the  said  witnesses  touching  the  said  complaint,  and  having  heard  and 
considered  what  was  urged  on  the  part  of  the  said  London  and  North- 
western Railway  Company,  and  it  manifestly  appearing  to  us  that  the 
said  hereinbefore  mentioned  complaint  is  true ;  and  it  further  manifest- 
ly appearing  to  us,  the  said  justices,  from  the  testimony  of  the  said  wit* 
nesses,  that  the  said  London  and  North-western  Railway  Company  are 
liable  to  make  good  the  said  damage,  we,  the  said  justices,  do  hereby 
adjudge  and  order  that  the  said  London  and  North-western  Railway 
Company  make  good  all  damage  done  by  them  in  the  premises  here- 
inbefore mentioned  within  the  space  or  time  of  five  weeks  from  the 
day  of  the  date  hereof.  Given  under  our  hands  and  seals,  at,  icc^  this 
27th  day  of  March,  A.  D.  1849.  « J.  W.       (l.  s.) 

«  W.  DE  C.  B.  (u  s.)" 

The  warrant  of  distress  was  as  follows :  — 

"  Leicestershire,  to  wit :  To  the  constables  of  Thorpe  Langton,  &c. 
Whereas  the  London  and  North-western  Railway  Company  was,  on 
the  26th  day  of  June,  A.  D.  1849,  duly  convicted  before  us,  the  under- 
signed J,  W.,  clerk,  and  W.  de  C.  B.,  Esq.,  two  of  her  majesty's  jus- 
tices of  the  peace,  in  and  for  the  said  county  of  Leicester,  for  that  they, 
the  said  London  and  North-western  Railway  Company,  in  the  course 
of  making  their  branch,  called  *  The  Rugby  and  Stamford  Railway,* 
under  the  provisions  of  a  certain  act,  (9  &  10  Vict  c  67,)  and  of  a 
certain  other  act  of  Parliament,  incorporated  therewith,  intituled  *  the 
railway  clauses  consolidation  act,  1845,'  used  and  interifered  with  cer- 
taid  roads  in  the  parish  of  Thorpe  Langton,  in  the  county  of  Leicester 
aforesaid,  and  did  considerable  damage  to  tlie  same,  and  did  not  from 
time  to  time  make  good  the  said  damage  so  done  by  them,  the  said 
company,  to  the  said  roads  as  aforesaid,  contrary  to  the  said  railway 
clauses  consolidation  act,  1845 ;  and  it  having  been  referred  to  us,  the 
said  J.  W.,  clerk,  and  W.  de  C.  B.,  Esq.,  so  being  such  justices  as 
aforesaid,  to  determine  the  question  as  to  the  damage  done  to  the  said 
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roads  by  the  said  company,  and  as  to  the  repair  thereof  by  them,  and 
as  to  the  period  within  which  such  repairs  should  be  done :  we,  the 
said  justices,  on  the  27th  day  of  March,  A.  D.  1849,  did  adjudge,  order, 
and  direct  certain  repairs  to  be  made  in  the  state  of  the  said  roads  by 
the  said  London  and  North-western  Bailway  Company,  to  make  good 
the  said  damage  so  done  by  them  as  aforesaid,  within  the  space  or  time 
of  five  weeks  from  the  date  'of  the  said  order ;  and  it  having  appeared 
to  us,  the  said  justices,  that  the  London  and  North-western  Railway 
Company  had  neglected  and  refused  to  comply  with  such  order,  and 
had  not  carried  into  effect  such  repairs,  contrary  to  the  said  order,  we, 
the  said  justices,  did,  by  virtue  of  the  said  railway  clauses  consolida- 
tion act,  1845,  impose  upon  the  said  London  and  Nortli-western  Rail- 
way Company,  for  not  carrying  into  effect  such  repair,  the  penalty  of 
4/.  10s.  per  day,  for  each  and  every  day  from  the  Ist  day  of  May,  A.  D, 
1849,  to  the  Dth  day  of  June,  A.  D.  1849,  amounting  in  the  whole  to 
the  sum  of  153^,  such  penalty  to  be  paid  to  the  surveyors  of  the  said 
roads."  [The  warrant  proceeded  to  order  a  distress  upon  the  goods 
of  the  company  for  the  amount] 

It  was  objected  for  the  plaintiffs  that  the  order  of  the  justices  to  re- 
pair the  road  should  have  pointed  out  the  particular  repairs  required, 
and  that  the  conviction  should  have  set  out  the  bounds  of  each  road, 
and  should  have  imposed  a  penalty  on  each  road  separately.  A  ver- 
dict was  entered  for  the  plaintiffs,  leave  being  reserved  to  move  to 
enter  a  verdict  for  the  defendants.  In  the  following  Michaelman 
term,  November  7,  — 

Sw/nfrey  obtained  a  rule  nisi  accordingly ;  against  which 

Whiiehurst  now  showed  cause.  By  sect.  58  ^  of  stat  8  &  9  Viot 
c.  20,  recourse  is  not  to  be  had  to  the  justices,  unless  the  surveyor  of 
the  highways  and  the  company  differ  as  to  the  damage  done  to  th6 
road  by  the  company,  or  as  to  the  repair  thereof  by  them ;  and  there- 
fore the  justices  are  constituted  referees  in  the  matter.  Their  order  is 
in  the  nature  of  an  award,  and  ought  to  specify  what  part  of  the  road 
had  been  damaged  by  the  company,  what  damage  the  company  had 
done,  and  what  repairs  were  to  be  done  by  the  company.  Further, 
three  roads  ought  not  to  have  been  included  in  one  order. 

*  By  sect  58,  of  stat  8  &  9  Vict  c  20,  *'If,  in  the  course  of  making  the  railway, 
the  company  shall  use  or  interfere  with  any  road,  they  shall  from  time  to  time  make 
ffood  all  damage  done  by  them  to  such  road ;  and  if  any  question  shall  arise  as  to  the 
damage  done  to  any  such  road  by  the  company,  or  as  to  the  repair  thereof  by  them, 
such  question  shall  be  referred  to  the  determination  of  two  justices,  and  such  justices 
may  direct  such  lepairs  to  be  made  in  the  state  of  such  road  in  respect  of  the  damage 
done  by  the  company,  and  within  such  period,  as  they  think  reasonable,  and  may 
impose  on  the  company  for  not  carrying  into  efiect  such  repairs  any  penalty,  not 
exceeding  52.  per  day,  as  to  such  justices  shall  seem  just,  and  such  penalty  shall  be 
pnid  to  the  surveyor  or  other  person  having  the  management  of  the  ro&d  interfered 
with  by  the  company,  if  a  public  road,  and  be  applied  for  the  purposes  of  such  road, 
or  if  a  private  road,  the  same  shall  be  paid  to  the  owner  thereof." 
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Humfrey  and  Mellofj  contra.  The  order  does  specify  the  damage 
done  by  the  company.  As  to  the  order  being  to  make  good  "all 
damage  done,"  and  not  specifying  what  repairs  were  to  be  carried  into 
effect,  when  an  application  is  made  for  a  warrant  of  distress,  on  the 
ground  that  the  order  has  been  disobeyed,  it  is  for  the  jasdees  to 
determine  whether  the  company  have  done  sufficient  repairs.  Lastfy, 
the  three  roads  are  in  the  same  parish,  and  the  amount  of  the  penalty 
is  to  be  paid  to  the  surveyor  of  that  parish,  and  to  be  by  him  laid  out 
in  the  repair  of  these  roads;  and,  therefore,  there  is  no  reason  for 
apportioning  the  penalty.  By  the  interpretation  clause,  sect  3,  the 
word  "  road,"  in  sect.  58,  may  be  read  in  the  plural  number. 

[Wiffhtmafi^  J.  That  will  only  make  the  uncertainty  greater. 
PaUesofiy  J.  From  what  day  is  the  period,  during  which  the  penalty 
of  5/.  per  day  may  be  imposed,  to  be  reckoned  ?  1 

The  order  specifies  the  time  within  which  the  damage  is  to  be  made 
good,  and,  therefore,  the  period  during  which  the  penalty  is.  imposed 
would  be  reckoned  from  the  end  of  that  time.  [They  referred  to 
sect  57.] 

Pattbson,  J.  We  are  aU  of  opinion  that  the  order  is  good.  The 
maxim,  "  Lex  neminem  cogit  ad  impossibilia,"  applies.  It  would  be 
impossible  for  the  justices  to  specify  every  hole  and  every  wheel*rut 
made  by  the  company  in  constructing  their  works.  All  that  they  can 
do  is  to  describe  the  damaged  part  of  the  road  by  its  length.  Again : 
the  order  to  repair  seneraUy  is  sufficient ;  it  is  impossible  that  the 
justices  should  specify  what  repairs  are  to  be  done,  how  many  loads 
of  gravel  are  to  be  laid  down,  or  how  many  teams  of  horses  em- 
ployed. The  order  is,  therefore,  as  specific  as,  under  the  circum- 
stances, it  could  reasonably  be  made.  Then  as  to  the  conviction, 
which  is  recited  in  the  warrant,  it  refers  to  the  order,  and  states  the 
aggregate  amount  of  the  penalty,  which  is  to  be  paid  to  the  same  per- 
son, the  surveyor  of  the  highways. 

WiOHTMAN,  J.^  It  is  almost  impossible,  and  certainly  unreason- 
able, to  require  that  the  order  should  be  more  specific  than  it  is ;  and 
no  practical  inconvenience  can  arise  to  the  railway  company,  because 
they  must  be  well  acquainted  with  all  the  matters  which  they  are 
called  upon  to  repair. 

Eble,  J.  The  order  is  made  upon  matters  with  which  persons  in 
the  country  are  conversant  and  well  acquainted ;  and  every  indict- 
ment for  the  repair  of  a  highway  goes  into  the  inquiry,  whether  it  is 
out  of  repair,  and  what  repairs  are  to  be  done.  The  order  of  the  jus- 
tices, in  effect,  specifies  what  damage  has  been  done  to  the  roads,  and 
is  a  command  to  repair  that  damage. 

Rule  absolute. 

I  CoLERiDOK,  JJ,  WB«  at  chambeis. 
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Brookman  V.  Wenham.1 

Jftiraary  31,  and  Febraary  12,  1851. 

Qmniy  Court —  Certiorari —  Service  —  9  Sf  10  Vict  c.  95,  s.  90^ 

13  4- 14  FSct  c.  61,  s.  16. 

The  power  given  by  the  9  &  10  Vict  c.  95,  s.  90,  to  remove  a  cause  from  a  county  court  by 
eertimari^  is  not  taken  away  by  the  13  &  14  Vict  c.  61,  s.  16. 

Where  the  writ  of  certiorari  was  left  with  one  of  the  clerks  at  the  county  court  office :  — 

ffddf  that  this  was  good  service  upon  the  judge. 

Semble,  however,  the  strictly  proper  course  when  there  has  been  no  actual  personal  service, 
and  the  cause  does  not  come  on  for  hearing  until  after  the  return  day,  would  be  to  rule  the 
judge  to  retnm  the  writ 

This  was  a  rule  calling  upon  the  jadge  of  the  Southwark  county 
court  to  show  cause,  why  a  writ  of  attachment  should  not  issue 
against  him  for  contempt  in  not  returning  a  writ  of  certiorari  for  the 
removal  of  a  plaint  in  a  cause  of  Brookman  v.  Wenham,  and  for  pro- 
ceeding to  try  the  same  after  service  of  such  writ.  The  plaint  was 
on  contract,  and  for  the  recovery  of  36^  16s,  as  the  amount  due  upon 
a  bill  of  exchange.  The  writ  of  certiorari  issued  on  the  6th,  and  was 
returnable  on  the  11th  January.^  On  the  6th  January,  the  defendant 
went  to  the  office  of  the  county  court  for  the  purpose  of  serving  the 
writ,  and  there  saw  one  of  the  under  clerks,  who  told  him  that  it 
ought  to  be  served  personally,  and  that  the  judge  would  be  sitting  in 
court  on  the  14th.  The  defendant,  however,  called  again  the  next 
day  for  the  purpose  of  seeing  the  chief  clerk  of  the  court,  but  being 
unable  to  do  so,  he  left  the  writ  with  the  under  clerk  whom  he(  had 
seen  on  the  preceding  day.  On  the  15th,  (the  day  appointed  for  the 
trial  of  the  plaint,)  after  it  was  called  on,  and  whilst  the  judge  was 
actually  engaged  in  trying  it,  a  notice  that  the  certiorari  had  been 
issued  and  lodged  in  the  public  office  of  the  court  on  the  7th  was 
handed  to  the  chief  clerk,  and  the  writ  was  then  shown  to  the  judge, 
who,  as  it  appeared,  had  no  previous  knowledge  of  its  having  issued. 
He  refused  to  allow  the  writ,  and  proceeded  to  try  and  determine  the 
cause,  alleging  as  his  reasons,  that  the  day  for  the  return  of  such  writ 
had  already  passed  at  the  time  he  received  it,  and  that  the  stet  13  & 
14  Vict  c.  61,  took  away  the  power  of  issuing  any  writ  of  certiorari 
in  cases  within  the  operation  of  that  act. 

Horn  and  Giffard  showed  cause.     Where  a  writ  of  certiorari  is 

J  15  Jur.  249. 

^  The  writ  was  obtained  upon  an  affidavit  denying  the  acceptance  of  the  bill,  and 
stating  that  there  was  a  good  and  bona  Mt  defence  to  the  action,  inasmuch  as  the 
acceptance  was  a  (brgery,  and  that  the  defendant  was  desirous  of  removing  the  plaint 
for  the  following  purposes :  that  the  cause  might  be  tried  by  a  jur^  of  twelve  men ; 
that  the  bill  might  be  impounded ;  that  the  defendant  might  bring  witnesses  to  inspect 
the  bill  previous  to  the  day  of  trial ;  that  under  an  order  of  the  court  he  might  discover 
the  present  residence  and  occupation  of  the  plaintiff;  and  also  that  he  might  have  the 
•Bsistance  of  queen*s  counsel  on  the  triaL 

23* 
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delivered  after  the  return  day,  it  does  not  remove  any  thing,  and  may 
be  lawfully  disobeyed.  The  writ  of  certiorari  is  not  to  be  obeyed 
absolutely,  but  only,  if  it  can  be,  legally.  That  was  now  quite  clear, 
although  it  might  formerly  have  been  different.  This  rule  was  laid 
down  in  2  Hawk.  P.  C.  b.  2,  c  27,  s.  72,  and  Rex  v.  Rhodes^  1  Keb, 
944.  Then  there  had  been  no  proper  service  of  the  writ ;  the  clerk 
to  whom  it  had  been  delivered  was  not  the  clerk  of  the  county  court, 
but  merelv  bis  assistant ;  he  had  told  the  party  who  came  to  serve 
the  writ  that  he  had  nothing  to  do  with  it,  and  yet  that  party  (who 
was  the  defendant  himselQ.  had  persisted  in  leaving  it  with  him. 
The  power  of  removing  causes  involving  an  amount  beyond  20L  was 
taken  away  by  the  13  &  14  Vict  c.  61,  s.  16.  By  that  section,  ^  no 
judgment,  orcler,  or  determination  given  or  made  by  any  judge  of  a 
county  court,  nor  any  cause  or  matter  brought  before  him,  or  pending 
in  his  court,  shall  be  removed  by  appeal,  motion,  writ  of  error,  cer^ 
tiorarij  or  otherwise,  into  any  other  court  whatever,  save  and  except 
'  in  the  manner  and  according  to  the  provisions  hereinbefore  men-  , 
tioned."  The  words  '^  hereinbefore  mentioned  "  had  reference  to  the 
14th  and  15th  sections  of  the  same  act,  the  former  giving  a  power 
of  appeal  to  either  party  if  he  should  ^  be  dissatisfied  with  the  de- 
termination or  direction  of  the  court  in  point  of  law,  or  upon  the 
admission  or  rejection  of  any  evidence ; "  and  the  latter  showing  the 
mode  of  proceeiding  in  such  appeal.  The  power  of  removing  causes 
under  20L  had  been  earned  too  far  by  the  9  &  10  Vict  c  95,  and, 
therefore,  the  legislature  had  intended  to  give  no  such  pow«r  by  the 
extension  act 

[Erk,  J.  Sect  14,  in  efiect,  says  that  you  shall  not  come  into  the 
superior  courts  upon  mere  matters  of  fact,  but  only  up<m  some  mis- 
direction of  the  judge,  or  some  difficult  point  of  law.  Sect  2  of  ^e 
last  act  says,  ^<  that  both  acts  shall  be  reieui  and  construed  as  one  act, 
as  if  the  several  provisions  of  the  former  one  were  repeated  and  re- 
enacted."  If,  therefore,  that  act  had  been  actually  transcribed  in  tho 
2d  section,  one  of  its  enactments  would  have  been,  that  causes, 
where  the  debt  or  damage  claimed  exceeded  5/L,  might  be  removed 
by  certiorari  by  leave  of  a  judge,  if  he  should  think  them  fit  to  be 
tned  in  a  superior  court,  and  upon  such  terms  as  he  might  think  fit 
If  that  had  been  done,  then  is  it  not  clear  that  the  16th  section  would 
refer  to  that  provision  ?] 

If  the  16th  section  had  preceded  the  14th,  (and  it  was  a  mere  ac^ 
cident  that  it  had  not,)  '<  hereinafter "  would  have  been  the  word 
used.  The  two  acts  were  to  be  read  together  only  so  far  as  they  were 
consistent ;  thus  the  certiorari  might  issue  in  all  causes  under  20^, 
but  not  where  the  sum  exceeded  that  amount  As  the  judge  was 
not  personally  served,  the  proper  course  would  have  been  to  have 
obtained  a  side-bar  rule  for  him  to  return  the  writ  To  bring  a  p^^^  * 
into  contempt,  he  must  be  personally  served.  Rex  v.  Edyvean,  3  T. 
R.  352.     They  also  cited  Re  parte  Higgifibotham,  9  Dowl.  200. 

Pearson,  in  support  of  the  rule.  Looking  at  the  effect  of  the  13th 
section,  it  was  clear  the  legislature  contemplated  the  removal  of 
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eanses  by  eertiararij  for  they  had  there  expressly  dedared  that  the 
plaintiff  should  have  his  costs  of  an  action  in  the  superior  courts  if 
he  should  make  it  appear  to  the  satisfaction  of  the  court,  or  a  judge 
at  chambers,  ^  that  the  cause  was  removed  from  a  county  court  by 
cerHorarV*  It  was  contended  that  a  cerHorari  was  taken  away  in 
eauses  between  20L  and  50/.,  but  still  left  in  causes  between  5/.  and 
30/.,  a  result  which  could  not  be  attributed  to  any  act  of  Parliament, 
which  must  have  either  a  negative  or  positive  effect  altogether. 
Another  absurdity  of  such  a  construction  was  this  ^  that  although 
in  actions  above  20/.  the  plaintiff  woald  have  the  liberty  of  choosing 
the  county  court  for  his  tribunal,  yet  if  he  chose  that  tribunal  never 
so  improperly,  there  would  not  be  jurisdiction  to  remove  the  cause ; 
that  would  exist  only  in  cases  where  a  smaller  sum  was  at  stake. 

[Erkf  J.  The  question  turns  on  the  former  act  having  given  the 
eeriiararij  and  then  the  latter  act  saying  there  shall  be  no  certiorariy 
except  in  the  manner  hereinbefore  given.] 

It  was  not  the  former  act,  but  the  common  law,  which  had  given 
it  The  words  of  the  16th  section  referred  to  the  provisions  of  the 
90th  section  of  the  former  act,  which  laid  down  ceortain  conditions, 
upon  the  performance  of  which  alone  actions  could  be  removed  into 
the  superior  courts.  Rex  v.  Reeve^  1  W.  BL  231,  established  the 
principle,  that  a  certiorari  can  be  taken  away,  not  by  general,  but 
only  by  express  negative,  words.  In  Rex  v.  Jukes^  8  T.  R.  542,  Lord 
Kenyon  said,  "  The  certiorari^  being  a  beneficial  wpt  for  the  subject, 
could  not  be  taken  away  without  express  words ;  and  he  thought  it 
was  much  to  be  lamented,  in  a  variety  of  cases,  that  it  was  taken 
away  at  all."  There  was  no  necessity  for  a  side-bar  rule,  for  the 
judge  would  have  then  made  a  return  precisely  similar  to  what  he 
had  now  said  in  his  affidavit,  viz.,  that  the  writ  was  not  delivered  to 
him  till  the  return  day  was  past,  and  that  under  the  13  &  14  Vict  he 
did  not  consider  he  was  bound  to  obey  it 

[Erle^  J.  There  are  two  questions :  the  first,  whether  the  cer* 
iiorari  will  issue ;  and  the  second,  whether  the  delivery  in  the  office 
was  a  good  service.] 

[The  learned  counsel  referred  to  two  cases  in  the  exchequer,  Pdzr- 
ker  V.  Hie  Great  Western  Railway  Company^  15  Jur.  109, 1  Eng.  Rep. 
514 ;  Mungeam  v.  Wheatley^  15  Jur.  110,  1  Eng.  Rep.  516,  in  which 
that  court  had  recently  pronounced  veiy  strong  opinions  that  the 
certiorari  was  not  taken  away  by  the  13  &  14  Vict  c.  61.] 

Cur.  adv.  vuU. 

February  12.  Erle,  J.,  now  delivered  the  following  judgment: 
In  this  case  the  first  question  is,  whether  the  writ  of  certiorari 
b  taken  away  by  the  13  &  14  Vict  c.  61,  in  causes  in  the  county 
court  for  more  than  20/.  and  less  than  50/.  I  am  of  opinion  that 
it  is  not  The  9  &  10  Vict.  c.  95,  provides  that  this  writ  shall 
issue  to  remove  certain  cases;  and  the  13  &  14  Vict  c.  61,  incor- 
porating the  former  act,  must  be  construed  to  have  left  the  power 
of  issuing  a  'certiorari  as  it  stood  under  the  stat  9  &  10  Vict 
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c.  95.  Parker  v.  The  Grefxt  Western  Radlwap  Company  is  an  au- 
thority in  favor  of  this  view.  It  was  then  said  that  there  had  been 
no  proper  service  of  the  writ,  as  it  was  left  at  the  clerk's  office  with 
the  person  in  attendance  there,  and  not  served  personally  on  the 
judge ;  but  as,  in  practice,  writs  for  quarter  sessions  are  served  on 
the  clerk  of  the  peace,  and  writs  for  the  Old  Bailey  on  the  derk  of 
arraigns,  I  think  it  right  to  hold  a  service  at  the  office  of  the  chief 
clerk  sufficient  for  a  personal  service  on  the  judge.  Thirdly,  as  the 
writ  did  not  reach  the  judge  till  after  the  return  day,  and  he  states 
that  he  had  no  knowledge  of  its  having  issued  before,  there  is  no 
actual  contempt ;  the  proper  course,  therefore,  previously  to  moving 
for  an  attachment,  would  have  been  to  have  ruled  the  judge  to  return 
the  writ  I  have  had  some  doubt  whether  this  rule  ought  not  to  be 
discharged,  with  costs,  as  no  side-bar  rule  to  return  the  writ  Was 
issued ;  but  as  such  a  rule  is  unnecessary  where  a  certiorari  has  been 
personally  served  —  and  I  think  the  service  in  the  present  case  was 
equivalent  to  personal  service  —  and  as  the  writ>  was  actually  ser\'ed 
before  the  return  day  at  the  office,  and,  not  being  obeyed,  was  after 
the  return  day  personally  served  upon  the  judge  to  stay  judgment,  I 
think  I  am  not  authorised  to  fix  the  costs  on  the  defendant  The 
chief  clerk  ought  to  have  informed  the  judge  of  the  writ  being  left  at 
the  office,  and  if  he  had  done  so,  probably  this  question  would  not 
have  arisen.    The  rule,  therefore,  must  be  discharged,  without  costs. 

Rule  discharged^  vnthovi  costs 


Reoina  v.  Thb  Justices  op  Totnbss.^ 

Hilary  Term,  Janaaxy  30,  1851. 

Power  of  Justices  to  convict  summarily  when  Complainant  protests 
against  tt— 9  Geo.  4,  c,  31,  5.  27  —  Certiorari. 

£.  having  laid  an  information  before  a  justice,  complaining  that  M.,  after  having  aflsanlted, 
had  threatened  him,  and  praying  that  he  might  bo  hound  over  to  keep  the  peace,  the  case 
was  heard  at  petty  seuions,  and  an  assault  was  proved.  The  justices  convicted  M.of  Cho 
assault,  and  also  obliged  him  to  find  sureties  of  the  peace,  notwithstanding  ^e  protest  of 
£.  against  the  conviction,  and  his  request  that  only  sureties  of  the  peace  should  be  required 
from  M.:  — 

Hdd,  that  the  magistrates  had  no  jnrisdictipn  to  convict  M.  of  the  assanlt 

This  was  a  rule  calling  upon  John  Deny,  Edward  Luscorabe,  and 
Charles  Webber,  three  justices  of  the  peace  for  the  borough  of  Tot- 
ness,  in  the  county  of  Devon,  to  show  cause  why  a  writ  of  certiorari 
should  not  issue  to  remove  into  this  court  a  certain  record  of  convic- 
tion under  the  hands  and  seals  of  the  said  John  Deny  and  Chailes 
Webber,  made  on  the  27th  November  last,  whereby  Charles  Fred«ridc 

1  15  Jar.  5297. 


COURT  OF  QUEEN'S  BENCH,  1850-51.    273 

Begina  p.  The  Jodtioes  of  TotiiMS. 

Michelmore  was  convicted  of  unlawfully  assaulting  and  beating  Jef- 
ferey  John  Edwards,  and  was  adjudged  to  pay  a  fine  of  5L  The  rule 
was  obtained  upon  the  ground  that  the  justices  had  no  jurisdiction  to 
convict,  as  there  had  been  no  complaint  of  an  assault  by  Edwards, 
the  party  aggrieved,  and  as  he  protested  at  the  hearing  against  the 
conviction.  It  appeared,  from  affidavits,  that  the  prosecutor  had  gone 
before  a  magistrate,  and  laid  an  information  to  the  effect  that  Michel- 
more,  ^'  after  having  repeatedly  struck  this  complainant,  did  utt«r  to 
him  the  following  words :  'I'll  serve  you  the  same  whenever  I  meet 
you '  ^  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided ;  and  that  from  the  above  premises  this  complainant  is  afraid 
that  the  said  Charles  Frederick  Michelmore  will  do  him  some  ctIcv- 
ous  bodily  injury,  and  therefore  prays  that  the  ^aid  Charles  Frederick 
Michelmore  may  be  required  to  find  sufficient  sureties  to  keep  the 
peace  towards  him,  this  complainant  And  this  complainant  also 
says,  that  he  does  not  make  this  complaint  against  nor  require  such 
sureties  from  the  said  Charles  Frederick  Michelmore  from  any  hatred, 
malice,  or  ill  will,  but  merely  for  the  preservation  of  his  life  and  per- 
son." Upon  this  complaint  a  summons  was  issued,  and  in  pursuance 
thereof  the  parties,  with  their  attorneys,  appeared  before  the  magis- 
trates mentioned  in  the  rule.  The  prosecutor  requested  an  adjourn- 
ment from  the  council  chamber  to  the  guildhall,  in  order  that  a  more 
public  investigation  might  take  place.  The  magistrates  accordingly 
adjourned  to  the  guildhall,  and  after  hearing  sdl  the  evidence,  they 
came  to  the  conclusion  that  they  had  jurisdiction  to  convict  the 
defendant  of  the  assault,  as  well  as  to  require  him  to  give  sureties  for 
keeping  the  peace  towards  the  prosecutor;  and  that  the  assault, 
which  was  proved,  was  of  such  a  nature  as  to  be  properly  disposed 
of  by  a  summary  conviction.  They  accordingly  convicted  the 
defendant  of  the  assault,  and  also  required  him  to  find  sureties  of  the 
peace.  The  prosecutor,  however,  protested  against  the  justices  pro- 
ceeding to  convict  sunmiarily,  and  required  them  only  to  bind  the 
defendant  to  keep  the  peace. 

B(Mj  for  the  justices,  now  showed  cause.  The  conviction  was 
good;  although  the  complaint  before  the  magistrate,  in  the  first 
instance,  appears  to  have  been  merely  for  the  purpose  of  obtaining 
sureties,  yet  when  Edwards  came  into  a  public  court,  and  was  not 
only  himself  examined  as  to  the  assault,  but  also  called  witnesses  to 
prove  it,  the  magistrates  had  a  right  to  look  at  all  the  circumstances, 
and  to  adjudicate  accordingly.  By  9  Greo.  4,  c.  31,  s.  27,  power  is 
given  to  the  justices,  upon  complaint  of  the  party  aggrieved,  to  hear 
and  determine  the  offei^ce ''  where  any  person  shall  unlawfully  assault 
or  beat  any  other  person : "  they  had,  therefore,  full  power  in  this  case, 
'when  the  assault  had  been  proved  before  them,  summarily  to  convict 
the  party.  By  the  36th  section,  no  conviction  under  the  act  is  to  be 
removed  by  certiorari.  If,  however,  the  magistrates  have  no  jurisdic- 
tion, it  may  be  so  removed.  Anon.,  1  B.  &  Ad.  382.  But  here  the 
assault  committed  was  within  their  jurisdiction,  and  one  which  they 
rightly  heard  and  determined.    If,  however,  the  court  should  be  of  a 
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different  opinion,  it  waa  still  discretionary  to  grant  or  refuse  the 
certiorari, —  Rex  v.  Bass,  5  T.  R.  251,  —  and  this  was  a  proper  ease 
for  its  refusal. 

Collier  and  Kingdon,  for  Michelmore.  The  defendant  had  been 
rightly  convicted,  and  the  justices  had  exercised  a  sound  discretion, 
the  statute  being  framed  for  the  purpose  of  allowing  them  to  decide 
such  matters.  The  conduct  of  the  complainant  himself  was  calcu- 
lated to  strengthen  the  justices  in  their  opinion,  that  they  had  jurisdic- 
tion to  convict  summarily,  for  he  had  objected  to  the  inquiry  taking 
place  in  a  private  room,  and  insisted  on  the  magistrates  adjourning  to 
the  guildhall,  thereby  leading  them  to  believe  that  he  intended  the 
whole  matter  should  be  inquired  into  and  fully  adjudicated  upon. 
The  first  question  was,  whether  the  justices  had  jurisdiction  to  con- 
vict of  the  assault ;  and  the  second,  whether  the  discretionary  power 
of  the  court  would  not  be  better  exercised  by  withholding  the  certio- 
rari. The  attention  of  the  justices  had  not  been  drawn  to  the  fact 
of  the  complainant  seeking  articles  of  the  peace  till  the  end  of* the 
inquiry ;  and  the  conduct  of  the  parties  was  such  as  to  induce  the 
justices  to  think  the  assault  was  complained  of.  Reg,  v.  The 
SotUh  Holland  Drainage  Company,  8  Ad.  &  El.  429. 

[Erie,  J.  What  is  the  meaning  of  being  assaulted  *'  against  the 
form  of  the  statute  "  ?] 

It  must  mean  that  an  assault  was  charged ;  and  if  the  justices 
could  gather  from  the  information  that  an  assault  was  charged,  they 
would  be  right  in  summarily  convicting. 

[Erie,  J.  If  there  were  any  ambiguity,  that  would  be  so;  but 
here,  before  the  magistrates  came  to  a  decision,  the  prosecutor 
removed  all  doubt,  by  protesting  against  their  jurisdiction  to  convict, 
and  saying  that  he  only  sought  sureties  of  the  peace.] 

The  prosecutor's  case  was  closed  before  that  was  done. 

[Erie,  J.  The  question  of  jurisdiction  depends  on  the  facts  existing 
at  the  time  when  the  first  step  was  taken.] 

The  justices  could  not  legally  travel  out  of  the  written  information ; 
they  could  not  inquire  what  took  place  before  the  justice  who  issued 
the  summons. 

[Erie,  J.  Evidence  of  an  assault  is  perfectly  legitimate  npon  an 
application  for  sureties  to  keep  the  peace.] 

The  complainant  had  given  evidence  of  an  assault 

[Erie,  J.  You  say,  that  if  a  party,  in  the  course  of  making  a 
complaint  (of  whatever  description)  before  justices,  happen  to  prove 
an  assault,  they  may  find  the  defendant  guilty  of  an  assault] 

Yes ;  if  the  assault  is  charged  in  the  information. 

[Erie,  J.     Take  the  case  of  an  attempt  to  rob.] 

There  the  information  would  include  a  larger  complaint  than  an 
assault,  and  the  magistrate's  power  to  convict  summarily  would  be 
taken  away  by  the  29th  section  of  the  act  The  statute  says,  that 
such  a  conviction  shall  be  a  bar  to  all  further  proceedings,  civil  as 
well  as  criminal.  [They  also  cited  Reg,  v.  Bolton,  6  Jur.  1154;  1  Q. 
B.  66.     Tunnicliffe  v.  Tedd,  17  Law  J.  Rep.  (s.  s.)  M.  C.  67 ;  5  C. 
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B.  55a     Bex  v.    Tody  1   Str.  530 ;  and  Reg.  v.  The  Oiettenham 
Commissioners^  5  Jur.  867 ;  1  Q.  B.  467.] 

Crowder  and  Phinn  appeared  to  support  the  rule,  but  were  not 
called  upon. 

£rle,  J.  The  party  assaulte}}  has  the  choice  of  several  remedies ; 
he  may  have  his  action,  proceed  by  indictment,  or  apply  to  the  magis- 
trates for  a  summary  conviction.  In  this  case  I  am  of  opinion  that 
the  magistrates  had  no  jurisdiction  to  convict  summarily.  Although 
the  party  assaulted  may  not  intend  to  complain,  so  as  to  give  the 
magistrates  jurisdiction,  yet  if  nothing  appears  to  that  effect— 
nothing  to  show  thsU^  he  has  not  applied  to  them  for  a  summary  con- 
viction, every  intendment  must  be  taken  against  him.  Here  the 
complaint  made  to  the  first  magistrate  was  for  sureties  of  the  peace, 
and  not  for  a  summary  conviction ;  and  the  information  was  worded, 
and  I  think  correctly,  so  as  to  bear  that  construction.^  The  matter 
subsequently  came  on  for  hearing  before  the  other  magistrates;  a 
doubt  arose  as  to  whether  or  not  an  assault  was  not  complained  of, 
so  leaving  it  to  them  to  exercise  any  jurisdiction  they  might  have  at 
law ;  but,  in  its  ordinary  sense,  I  think  the  information  meant  other- 
wise. The  complainant,  however,  removed  all  doubt,  by  protesting 
that  he  did  not  make  the  complaint  in  the  manner  understood  by  the 
magistrates,  and  informed  them,  so  far  as  he  was  concerned,  that  they 
had  no  right  to  proceed  summarily.  I  can  well  understand)  from  the 
circumstances,  that  they  were  desirous,  if  they  had  the  power,  of 
putting  an  end  to  the  proceedings,  but  I  am  not  at  liberty  to  consider 
those  circumstances.  There  is  no  doubt  Edwards  did  not  intend  to 
make  his  complaint  so  that  the  magistrates  might  summarily  con- 
vict, but  the  contrary ;  and  the  rule  must  be  made  absolute. 

Rule  absolute. 


Brown  v.  Glenn.^ 

Hiluy  Tenn,  Jannuy  15,  1851. 

Distress  —  Breaking  and  Entering. 

A  landlord  may  not  break  open  tMb  door  of  a  stable,  though  without  the  curtilage,  in  order  to 

make  a  diAtress. 

Trespass  for  breaking  and  entering  the  house,  and  taking  two  horses 
of  the  plaintiff. 

Plea  —  Not  guilty,  by  statute. 

On  the  trial,  before  Liord  Campbell,  C.  J.,  tit  the  sittings  in  Middle- 
sex after  Trinity  term,  1850,  it  appeared  that,  in  executing  a  warrant 
of  distress  for  arrears  of  rent  due  to  the  defendant  from  tne  plaintiff, 

■       .      I        ■■!  >-  ■  I  II  — M.^— ^    ■■ -■■!  I.-.  I  I  ■■  II'  I 

1  15  Jar.  1^9. 


276     COURT  OF  QUEEN'S  BENCH,  1850-51. 

Brown  v,  Glenn. 

the  defendant  Inroke  open  the  locked  door  of  a  stable,  and  took  the 
horses  there  found.  The  stable  was  not  within  the  curtilage  of  the 
dwelling-house,  but  there  was  over  it  a  room  in  which  the  groom  or 
stableman  slept,  and  between  which  and  the  stable  there  was  an  in- 
ternal communication.  The  lord  chief  justice  held,  that  the  staUe, 
being  locked  up,  was  privileged ;  and  a  verdict  was  entered  for  the 
plaintiflf,  leave  being  reserved  to  the  defendant  to  move  to  enter  a  non- 
suit    In  the  following  Michaelmas  term,  (Novembers,)  — 

• 

Knowles  obtained  a  rule  nisi  accordingly,  citing  Penion  v.  Broume^ 

1  Sid.  186 ;  1  Keb.  698,  in  which  it  was  held,  that  the  sheriff,  in  exe- 
cuting a  writ  of  y?.  fcuj  may  break  open  the  door  of  a  barn  detached 
from  the  house. 

Humphrey  and  Chamock  now  showed  cause.  First,  the  building  in 
question  is  a  dwelling-house,  and  it  would  be  so  laid  in  an  indictment 
for  burglary.  ^Bex  v.  Turner^  1  Leach's  C.  C.  306.  Rex  v.  Westwood^ 
Russ.  &  R.  C.  C.  495.  Secondly,  any  building  with  locked  door  is 
privileged.  PeiUon  v.  Browne,  1  Sid.  186 ;  1  Keb.  698,  was  the  case 
of  the  execution  of  a  ft,  fa.  by  the  sheriflf,  and  therefore  is  not  appli- 
cable. Lord  Hardwicke,  in  a  case  before  him  at  the  Summer  assizes 
at  Exeter,  A.  D.  1735,  held  that  a  padlock  put  on  the  door  of  a 
barn  could  not  be  opened  by  force  to  take  the  com  by  way  of  dis- 
tress. 9  Vin.  Ab.,  "  Distress,"  128,  E.  2,  pi.  6,  cited  in  2  Bac  Ab., 
^  Distress,"  C.  700,  in  the  margin.     In  note  2  to  JPoole  v.  LonguevUley 

2  Wms.  Saund.  284,  c,  6th  ed.,  as  to  the  place  where  a  distress  for  rent 
may  be  taken,  it  is  said,  '*  Nor  can  the  landlord  enter  into  his  tenant's 
barn  if  it  be  locked,"  and  the  case  before  Lord  Hardwicke  is  cited. 
In  Co.  Litt  161,  a,  it  is  said,  ^  The  lord  cannot  break  open  gates,  or 
break  down  the  enclosures,  to  take  a  distress." 

Knowles  and  Giffordy  contra.  The  building  in  question  is  not  a 
dwelling-house  within  the  authorities.  The  facts  in  the  case  before 
Lord  Hardwicke  are  not  reported  ;  the  barn  may  have  been  within  the 
curtilage ;  and  the  passage  cited  from  Co.  Litt  161,  a,  is  to  be  taken 
with  reference  to  the  doctrine  of  disseizin ;  the  landlord  is  not  allowed 
to  do  any  act  at  variance  with  his  covenant  for  quiet  enjoyment 

[  Coleridge,  J.  That  covenant  would  be  equally  broken  if  the  land- 
lord entered  into  a  field,  the  gate  pf  which  was  not  locked.  Littleton, 
in  sect  237,  mentions  three,  causes  of  diss^in  of  rent  service,  viz., 
rescous,  replevin,  and  enclosure  ;  and  explains  enclosure  to  be,  ^  if  the 
lands  and  tenements  be  so  enclosed,  that  the  lord  may  not  come  within 
the  lands  and  tenements  for  to  distrain  ; "  and  upon  that  Sir  Edwaid 
Coke  says,  ^  Enclosure  is  here  explained,  and  needs  no  other  explica- 
tion ;  for  the  lord  cannot  break  open  the  gates,  or  break  down  the 
enclosures,  to  take  a.  distress ;  and  therefore  the  law  accounts  it  a  dis* 
seizin."] 

That  amounts  to  saying  that  the  landlord  cannot  break  any  thing. 
The  decision  in  PenUm  v.  Browne,  1  Sid.  186 ;  1  Keb.  698,  whieJi  is 
cited  in  1  Smith's  L.  C.  45,  is  applicable ;  no  distinction  between 
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execution  under  a  ^ /a*  and  a  distress  is  pointed  out  in  the  books. 
The  reason  given  for  the  prohibition  against  breaking  open  the  outer 
door  of  a  dwelling-house,  that  ^^  a  man's  house  is  his  castle  for  safety 
and  repose  to  himself  and  his  family,'^  Frost.  Disc  319,  does  not  apply 
to  a  stable.  The  protection  does  not  extend  to  the  dwelling-house  of 
a  third  person ;  the  outer  door  of  a  dwelling-house  may  be  broken 
open  when  the  owner  of  the  house  harbors  the  goods  of  the  execution 
debtor,  after  denial  on  request  made.  Semayne*s  Case,  5  Rep.  91,  a,  93,  a* 

[Lord  Campbelly  C.  J.  That  argument  leads  to  the  inference  that 
the  outer  door  of  a  dwelling-hoase  may  be  broken  open  for  the  purpose 
of  making  a  distress,  which  is  a  reductio  ad  absurdum,] 

[Pattesonj  J.  Sect  1  of  stat  11  Greo.  2,  c.  19,  enables  landlords  to 
follow  goods  fraudulently  or  clandestinely  removed  from  the  premises, 
and  to  seize  them  as  a  distress,  and  to  sell  them  in  such  manner  as  if 
they  had  been  distrained  upon  the  premises ;  and  sect.  7  enacts,  that 
where  the  goods  fraudulently  or  clandestinely  removed  have  been 
placed  in  any  house,  bam,  &c.,  locked  up,  fastened,  or  otherwise  secured, 
so  as  to  prevent  them  from  being  taken  as  a  distress,  the  landlord  may 
break  open  the  house,  barn,  &c.,  as  he  might  have  done  if  they  had 
been  put  in  any  open  field  or  place ;  that  seems  to  be  a  recognition 
that  the  landlord  cannot  break  open  a  barn  when  locked,  because  it 
beemed  necessary  expressly  to  give  the  landlord  such  power.] 

That  power  might  be  given  from  excessive  caution,  aemayne^s 
Case^  5  Rep.  93,  a,  was  not  accepted  as  good  law  for  some  time,  and 
therefore  there  was  reason  for  reporting  Penton  v.  Browne,  1  Sid.  186 ; 

1  Keb.  698.  None  of  the  reasons  there  given  justify  a  decision  that 
the  stable  in  this  case  could  not  be  broken  open. 

Lord  Campbell,  C.  J.  It  is  unnecessary  to  consider  the  effect  of 
the  groom  sleeping  over  the  stable,  because  I  am  of  opinion,  that  it 
being  a  stable,  with  locked  doors,  the  distress  was  unlawful.  The 
authority  from  Co.  Litt.  161,  a,  is  very  strong,  and  construing  the  pas- 
sage reasonably,  it  applies  to  the  outer  fastenings  alone.  Stat.  11 
Geo.  2,  c  19,  to  which  my  brother  Patteson  referred,  is  also  very  im- 
portant, because,  after  giving  power  to  follow  goods  fraudulently  or 
clandestinely  removed,  within  thirty  days,  and  to  take  and  seize  them 
as  a  distress,  it  proceeds  to  add,  in  sect  7,  that  the  landlord  (a  con- 
stable being  first  called  to  his  assistance)  may  break  open  the  house, 
bam,  stable,  out-house,  dec.,  and  distrain  the  goods ;  which  affords  a 
strong  inference,  that  without  that  statutory  authority  the  outer  door 
could  not  be  broken  open,  because  it  would  have  been  enough  to  give 
the  same  power  within  thirty  days,  as  if  the  goods  had  remained  on 
the  premises.  The  case  before  Lord  Hardwicke  has  always  been 
cited  as  an  authority,  and  is  so  cited  for  the  doctrine  laid  down  in  note 

2  to  Poole  V.  Lon^ueviUcy  2  Wms.  Saund.  284,  c,  6th  ed.  The  author- 
ity of  Penion  v.  Browney  1  Sid.  186 ;  1  Keb.  698,  cited  on  the  other 
side,  is  a  solemn  decision,  that  the  sheriiT  may  break  open  the  door 
of  a  bam  not  parcel  of  the  dwelling-house ;  but  that  is  not  consistent 
with  the  doctrine  for  which  the  plaintiff  contends.  There  may  be,  very 
reasonably,  a  distinction  between  the  authority  of  law  exercised  by 
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the  sheriff,  as  an  officer  of  process  of  a  court  of  justice,  and  the  author- 
ity of  a  person  who  is  allowed  to  take  the  law  into  his  own  hands  ; 
and  there  is  a  well-known  and  strong  difference,  in  this,  that  the  land- 
lord may  not  distrain  at  all  hours,  but  only  during  the  daytime,  whereas 
there  is  no  such  limitation  to  the  power  of  the  sheriff;  and  the  land- 
lord may  reasonabfy  be  placed  under  the  restriction  of  not  breaking 
open  any  outer  door  in  making  a  distress. 

Patteson,  J.     I  quite  agree  with  ray  lord,  that  the  distinction  be- 
tween the  landlord  and  the  sheriff  is  well  taken. 

Coleridge  and  Wiohtman,  JJ.,  concurred. 

Rule  discharged. 


Ez  parte  Pym,  in  re  The  Land  Tax  Commissioners.^ 

January  30,  1851. 

Land  Tax — Assessment  of . 

Thoofirh  the  assessTnents  of  the  land  tax  upon  connties  are  pcrpetaal,  the  oommissionen 
ou^t  to  assess  the  amonnt  charircd  upon  each  land  tax  dinsion  by  an  equal  pound  rate, 
according  to  the  fluctuations  in  the  value  of  property  within  the  division. 

Rule  calling  upon  the  land  tax  commissioners,  acting  for  the  land 
tax  division  of  Bradley  Haverstoe,  in  the  county  of  Lincoln,  to  show 
cause  why  a  mandamus  should  not  issue  commanding  them  to  cause 
the  proportion  of  land  tax  charged  on  the  said  division  to  be  equally 
taxed  and  assessed  within  the  said  division,  and  within  every  parish 
and  place  therein,  according  to  the  best  of  their  judgment  and  discre- 
tion, for  the  year  commencing  on  the  25th  March,  1847.  It  appeared 
from  the  afiidavits  in  support  of  the  rule,  that  pursuant  to  stat,  38 
Geo.  3,  c.  5,  made  perpetual  by  stat  38  Geo.  3,  c.  60,  the  sum  of 
71,907/.  05. 8d.  was  directed  to  be  assessed  and  taxed  upon  the  county 
of  Lincoln,  by  way  of  land  tax,  and  that  the  said  county  had  been 
immemorially  divided  into  certain  wapentakes  or  hundreds,  which 
had  been  during  all  the  time  that  the  several  acts  regulating  the  assess- 
ment and  collection  of  the  land  tax  had  been  in  force,  and  still  were,  the 
land  tax  divisions  of  the  said  county,  and  that  one  of  the  said  wapen- 
takes, hundreds,  or  land  tax  divisions,  was  called  "  Bradley  Haverstoe," 
and  consisted  of  various  parishes,  places,  and  townships,  which  uni- 
formly and  invariably  had  been,  and  still  were,  separately  assessed  to 
the  land  tax,  for  raising  in  each  such  parish,  place,  or  township  its 
proportion  or  quota  of  the  amount  chargeable  on  the  entire  wapen- 
take, hundred,  or  land  tax  division  of  Bradley  Haverstoe ;  and  that 
the  township  of  Bradley,  in  the  wapentake,  hundred,  or  land  tax  di- 
vision of  Bradley  Haverstoe,  during  all  the  time  aforesaid,  had  been, 

1  15  Jiir.  190. 
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and  still  was,  a  separate  township  therein,  and  not  a  hundred,  lathe, 
rape,  ward,  or  other  land  tax  division  within  the  meaning  of  any 
statute  relating  to  the  land  tax ;  that  the  land  and  hereditaments  in 
the  said  township  were  charged  to  the  land  tax  for  the  year  com- 
mencing on  the  25th  March,  1847,  at  the  sum  of  66/.,  in  the  land  tax 
assessment  made  for  that  land  tax  year,  by  the  commissioners  for 
putting  in  execution  the  several  land  tax  acts  within  the  said  wapen- 
take, hundred,  or  land  tax  division  of  Bradley  Haverstoe ;  that  the 
annual  value  of  all  the  lands  and  hereditaments  within  the  township 
of  Bradley,  before  and  at  the  time  of  making  the  said  assessment,  did 
not  exceed,  and  had  not  at  any  time  afterwards  exceeded,  and  did 
not  then  exceed,  the  sum  of  1122/.,  and  that  therefore  the  owners  o2 
the  lands  and  hereditaments  within  the  township  of  Bradley  were,  by 
the  last-mentioned  assessment,  charged  after  the  rate  of  1*.  2d.  in  the 
pound  on  the  annual  value  thereof;  that  the  total  amount  of  land  tax 
not  redeemed  in  the  wapentake,  hundred,  or  land  tax  division  of  Brad- 
ley Haverstoe  did  not  at  any  time  during  the  period  aforesaid  exceed, 
and  did  not  then  exceed,  1880/.,  and  that  the  total  annual  value  of 
lands  and  hereditaments  wdthin  the  said  land  tax  division,  upon 
which  the  land  tax  from  time  to  time  during  the  period  aforesaid 
had  not  been  nor  was  then  redeemed,  was  not  at  any  time  during 
the  period  aforesaid,  nor  was  then,  less  than  65,000/.;  therefore  a  land 
tax,  chargeable  at  an  equal  pound  rate  upon  the  whole  of  the  lands 
and  hereditaments  not  redeemed  in  the  land  tax  division  of  Bradley 
Haverstoe,  would  not  exceed  7cL  in  the  pound ;  and  the  owners  of 
lands  and  hereditaments  within  the  township  of  Bradley  were  over- 
charged for  the  land  tax,  in  the  year  1846,  about  7d,  in  the  pound ; 
that  part  of  the  land  tax  division  of  Bradley  Haverstoe,  of  the  annual 
value  of  11,500/.,  during  all  the  period  aforesaid,  had  been  and  still 
was  assessed  to  the  land  tax  at  less  than  2d.  in  the  pound.  The 
affidavits  then  showed  that  an  appeal  was  duly  made  on  behalf  of  the 
applicant  against  the  land  tax  assessment  for  that  year,  and  that  the 
appellant  produced  to  the  commissioners  certain  calculations  based 
on  the  property  tax  assessments  in  support  of  the  appeal,  but  that  the 
commissioners  did  not  alter  the  quota  at  which  the  township  was 
assessed,  but  assessed  the  several  parishes  and  townships  in  the  said 
division  in  the  same  proportions  as  in  the  former  years,  without  re- 
apportioning the  same,  according  to  the  proportionate  values  of  the 
property  chargeable  to  the  land  tax  in  the  respective  parishes  and 
townships.  The  affidavits  of  the  commissioners,  in  answer,  stated, 
that  on  the  appeal  no  sufficient  evidence  was  adduced  before  them 
to  establish  that  an  equal  pound  rate  upon  the  annual  value  of  all 
the  lands  and  tenements  within  the  land  tax  division  of  Bradley  Ha- 
verstoe chargeable  with  land  tax  was  a  fraction  less  than  7d.  in  the 
pound,  or  any  other  given  sum  of  money,  and  that  the  said  appeal 
was  dismissed  because  the  evidence  ana  proof  adduced  in  support 
thereof  was  not  sufficient  to  satisfy  the  deponents  that  there  was  the 
over-assessment  of  the  parish  of  Bradley  complained  of;  that  they  did 
not  know,  and  that  they  had  not  any  practicable  means  of  ascertain- 
ing, what  is  the  annual  value  of  the  lands  and  hereditaments  within 
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the  land  tax  division  of  Bradley  Haverstoe  chargeable  with  land  tax ; . 
that  they  had  not,  as  land  tax  commissioners,  any  power  or  control 
over  the  property  tax  assessments  of  the  said  land  tax  division,  nor 
any  power  to  compel  the  production  thereof,  for  the  purpose  of  ascer- 
taining therefrom  what  is  the  annual  value  of  the  lands  and  heredit- 
aments within  the  said  land  tax  division  chargeable  with  land  tax ; 
that  the  quotas  of  land  tax  charged  on  each  parish  and  place  w^ithin 
the  said  land  tax  division  had  never  been  changed  for  more  than  one 
hundred  years ;  that  on  the  occasion  of  making  their  said  assessment, 
they  had  not,  according  to  the  best  of  their  judgment  and  discretion, 
sufficient  evidence  before  them,  or  in  their  power,  to  enable  them  to 
alter  or  correct  any  errors  or  inaccuracies  that  might  exist  in  the  said 
ancient  parochial  quotas ;  and  that  in  making  the  said  assessment, 
and  continuing  the  said  ancient  parochial  rates,  they  acted  to  the 
best  of  their  judgment  and  discretion  in  conceiving  that  they  were  ex- 
ercising a  sounder  discretion  in  continuing  the  said  aneient  parochial 
quotas,  and  leaving  it  to  any  party,  who  thought  himself  aggrieved, 
to  his  remedy  by  appeal,  than  they  would  have  exercised  in  case  they 
had  made  such  assessment  otherwise  than  as  they  did  make  it. 

Huffh  Hill  {Phipson  was  with  him)  showed  cause.  Puevious  to 
stat  4  Will.  &  M.  c.  1,  the  land  tax  acts  were  annual.  In  1798  the 
tax,  which  by  sect.  2  of  stat.  38  Geo.  3,  c.  5,  was  imposed  for  that 
year  only,  was  by  sect  1  of  stat.  38  Geo.  3,  c.  60,  made  perpetual : 
the  sum  fixed  for  the  county  of  Lincoln  was  71,907/.  0*.  8d.,  to  be 
assessed  annually.  Stat  42  Geo.  3,  c.  116,  repealed  stat  38  Geo.  3, 
c.  60,  except  sect  1.  By  sect  7  of  stat  38  Geo.  3,  c.  5,  which  is  not 
printed  in  the  common  edition  of  the  statutes,  the  commissioners  are 
to  ascertain  the  several  proportions  which  ought  to  be  charged  upon 
every  hundred,  lathe,  wapentake,  rape,  ward,  or  other  division,  for 
raising  the  sum  charged  upon  the  whole  county,  by  charging  in  pro- 
portion to  the  sums  which  were  assessed  on  the  same  hundreds  or 
divisions  of  stat  38  Geo.  3,  c.  5,  by  stat  4  Will.  &  M .  c.  1 ;  and  by 
sect  8,  the  commissioners  are  authorized  to  cause  the  several  propor- 
tions charged  on  the  hundreds  and  other  divisions  to  be  equally 
assessed  within  every  such  hundred  or  other  division,  and  within  every 
parish  and  place  therein,  "  according  to  the  best  of  their  judgment 
and  discretion,"  and  for  that  purpose  to  appoint  assessors  of  the  rates 
and  sums  of  money  by  that  act  imposed,  who  are  to  assess  the  sum 
given  them  in  charge  by  an  equal  pound  rate  upon  all  manors,  lands, 
tenements,  rents,  hereditaments,  and  other  the  premises  within  the  par- 
ishes or  places  for  which  they  shall  be  appointed  assessors.  Bv  sect  23, 
all  questions  touching  the  assessments  shall  be  heard  and  nnally  de- 
termined by  the  commissioners  upon  complaint  by  the  party  thereby 
grieved,  "  without  further  trouble  or  suit  in  law  in  his  majesty's  court 
of  king's  bench,  or  any  other  court  whatsoever."  And  by  sect  84,  if 
any  person  who  shall  be  assessed  shall,  upon  complaint  to  the  com- 
missioners, make  it  appear  to  them,  by  proof  upon  oath,  that  such 
assessment  exceeds  the  equal  pound  rate  that  ought  to  be  chained 
upon  him,  the  commissioners  are  empowered  to  abate  the  assessment 
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,  80  much  as  the  same  shall  exceed  the  equal  pound  rate  that  ought  to 
be  charged  on  him,  and  shall  cause  the  money  so  abated  to  be  re- 
assessed and  levied  in  such  manner  as  they  in  their  judgment  and 
discretion  shall  think  most  equal,  just,  and  reasonable,  within  the 
whole  hundred  or  other  division.  A  mandamus  will  not  lie :  this  mat- 
ter is  placed  in  the  judgment  and  discretion  of  the  commissioners, 
and  they  have  exercised  their  jurisdiction.  Further,  stat.  38  Geo.  3, 
c.  5,  gives  two  appeals ;  one  by  sect.  8,  from  the  assessors  to  tiie  com- 
missioners ;  and  another,  by  sect.  84,  to  the  party  charged :  therefore 
mandamus  is  not  the  proper  mode  of  appealing  from  their  judgment. 
Reg.  v.  The  Justices  of  the  WeU  Ridinff  of  Yorkshire^  1  Q,  B.  624 ;  5 
Jur.  824. 

Sir  F.  Thesiffcr,  (with  him  were  Watson^  R,  Hall,  and  S.  3Eller,) 
contra.  The  expenses  of  the  commissioners  in  relation  to  the  assess- 
ments are  provided  for  by  sect.  8  of  stat  6  Greo.  4,  c.  32,  which  enacts, 
that  the  commissioners  of  the  treasury  may  order  and  direct  the  allow- 
ance and  discharge  of  expenses  necessarily  incurred  by  the  com- 
missioners, or  their  clerk,  in  the  due  execution  of  the  act  These 
applications  used  always  to  be  made  to  the  court  of  exchequer,  when 
the  duplicates  were  returned  to  the  king's  remembrancer;  but  since 
that  has  been  altered,  the  court  of  exchequer  have  refused  to  interfere ; 
and  therefore  there  is  no  other  remedy  but  mandamus.  [He  was 
then  stopped.] 

Lord  Campbell,  C.  J.  Though  the  assessments  upon  counties 
are  perpetual,  whatever  variation  there  may  be  in  the  value  of  the 
property  within  them,  there  ought  to  be  an  equal  assessment  within 
the  land  tax  divisions,  and  the  commissioners  ought  to  assess  the 
amount  ciiarged  upon  the  division  by  an  equal  pound  rate  over  the 
whole  division.  The  commissioners  certainly  might  have  done  more 
than  they  have ;  they  might  appoint  assessors  for  that  purpose.  But, 
at  the  same  time,  there  is  great  difficulty  in  saying  that  we  can  grant 
a  mandamus. 

Coleridge  and  Wightman,  JJ.,  concurred.^ 

Sir  F.  Tliesiger  asked  that  the  rule  should  be  discharged,  with- 
out costs. 

Lord  Campbell,  C.  J,  The  commissioners  evidently  made  a  mis- 
take in  adopting  the  ancient  quota,  notwithstanding  the  fluctuation 
in  the  value  of  property;  and  therefore  they  ought  not  to  have 
their  costs.  . 

Rule  discharged^  without  costs. 

1  Patteson,  J.^  was  at  the  sittingB  at  Guildhall 
24* 
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Ez  parte  Colby.* 

Hiluy  Term,  Janiuury  S9,  1851. 

Order  of  Justices^  good  in  Part  and  bad  in  Part — 7  4*  8  Vict  c*  101, 

s.  3  —  11  4- 12  Vict.  c.  44,  s.  5. 

An  order  of  jnstices,  bad  in  part,  may  be  enforced  as  to  the  good  part,  proridcd  that,  on  the 
face  of  the  order,  the  txro  parts  are  clearly  separable  -,  and  it  is  not  necessary  in  sncfa  a  ca«e 
to  quash  the  bad  part  of  the- order  before  enforcing  the  residae. 

An  order  in  bastard^^  directed  the  pntatiTe  father  to  pay  for  the  maintenance  of  the  child 
from  the  time  of  its  birth,  although,  as  the  application  was  made  after  two  months  had 
elapsed  from  the  birth,  the  payment  onght  to  have  been  directed  to  commence  only  from 
the  time  of  the  application:—  ^ 

Held,  that  the  order  was  divisible,  and  that  it  might  be  enforced,  so  as  to  charge  the  fiufaer 
from  the  tame  of  the  application. 

A  RULE  had  been  obtained,  under  the  11  &  12  Vict  c.  44,  calling 
upon  John  Oreen  and  Edward  Moore,  (two  of  the  justices  of  the 
county  of  Worcester,)  and  Thomas  Darby,  to  show  cause  why  the 
said  two  justices  should  not  issue  their  warrant  of  distress  under  an 
order  in  bastardy.  Application  for  the  order  had  been  made  on  the 
14th  May,  1850,  and  thereupon  the  said  Thomas  Darby  was  adjudged 
to  be  the  putative  father  of  a  bastard  child^f  the  said  Elizabeth  Coley, 
and  directed  to  pay  the  sum  of  2^.  66^.  weekly  from  the  birth  of  the 
child,  viz.,  the  28th  February,  1860.  The  order  was  in  the  terms  fol- 
lowing :  ^  Whereas  one  Elizabeth  Coley,  single  woman,  residing,  &g^ 
did,  on  the  lith  Mai/,  1850,  having  been  delivered  of  a  female  bastard 
child  within  twelve  calendar  months  prior  thereto,  make  application, 
&c ;  and  whereas  the  said  Thomas  Darby  having  been  duly  served, 
&c.,  and  it  being  now  proved  to  us,  in  the  presence  and  hearing  of 
the  attorney  attending  on  behalf  of  the  said  Thomas  Darby,  that  the 
said  child  was,  since  the  passing  of  stat  7  &  8  Vict.  c.  101,  on  the 
25th  February y  1850,  born  a  bastard  of  the  said  Elizabeth  Coley  ;  and 
we  having,  &c.,  do  hereby  adjudge  the  said  Thomas  Darby  to  be  the 
putative  father  of  the  said  child ;  and  having  regard  to  all  the  circum- 
stances of  this  case,  we  do  now  hereby  order  that  the  said  Thomas 
Darby  do  pay  unto  the  said  Elizabeth  Coley,  the  mother  of  the  said 
bastard  child,  so  long  as  she  shall  live,  &c.,  the  sum  of  25.  M,  per 
week,  /ram  the  birth  of  the  said  child,  until  the  said  child  shall  attain  the 
age,"  &c.  A  written  notice,  signed  by  the  mother,  abandoning  all 
claim  in  respect  of  the  period  from  the  time  of  the  birth  to  the  time 
of  making  the  application,  had  been  served  upon  the  putative  fatiier, 
and  the  weekly  payments  accruing  due  from  the  latter  period  only 
had  been  demanded. 

Archbold  now  showed  cause.  The  order  in  bastardy  was  bad,  the 
justices  having  no  jurisdiction  whatever  to  make  it.  The  question 
arose  upon  the  3d  section  of  the  7  &  8  Vict  c.  101,  which  awarded 

1  15  Jar.  138. 
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difTerent  suma  for  the  maintenance  of  the  child,  according  to  the 
time  of  the  application.  By  that  section  it  was  enacted,  ^  that  if  the 
application  be  made  before  the  birth  of  the  child,  or  within  two  cal- 
endar months  after  the  birth  of  the  child,  such  weekly  sum  may,  if 
the  said  justices  think  fit,  be  calculated  from  the  birth  of  the  child,  at 
a  rate  not  exceeding  6*,  per  week,  for  the  first  six  weeks  after  the 
birth  of  such  child,  and  in  other  cases  such  sums  shall  not  exceed  2^. 
6d.  per  week  from  the  time  of  making  the  application."  The  child 
in  this  case  was  bom  on  the  25th  February,  lo50,  and  application  for 
the  summons  was  not  made  till  the  14th  May  in  that  year ;  more 
than  two  calendar  months,  therefore,  had  elapsed  between  the  birth 
and  the  application.  The  justices,  accordingly,  could  not  make  an 
order  for  payment  of  any  sum  between  the  birth  and  the  14th  May, 
but  they  had  ordered  a  sum  to  be  paid  from  the  time  of  the  birth. 
The  court  could  not  interfere ;  for,  if  this  rule  were  made  absolute,  it 
would  compel  the  justices  to  issue  a  warrant  of  distress  directly  vary- 
ing in  its  terms  from  their  order.  In  civil  proceedings  a  variance 
between  the  writ  of  execution  and  the  judgment  would  be  fatal,  and 
this  is  in  the  nature  of  a  civil  proceeding.  In  Rex  v.  Maulden^  8  B.  & 
Cr.  78,  the  justices  had  ordered  a  certain  sum  to  be  paid  for  the 
by-gone  maintenance  of  a  lunatic,  and  also  a  certain  sum  prospectively 
for  his  maintenance,  when  they  could  not  legally  make  a  retrospective 
order ;  and  the  court  held  the  order,  so  far  as  it  related  to  the  by- 
gone time,  to  be  bad,  but  good  as  to  the  residue.  The  point,  how- 
ever, had  not  been  argued  in  that  case,  and  the  court  would  not  now 
act  upon  it  as  an  authority.  Rex  v.  St.  NicholaSj  Leicester,  3  Ad.  & 
El.  79,  seemed  to  have  been  decided  on  the  authority  of  Rex  v. 
Matdden.  The  court  had  no  power  to  amend  an  order  of  justices, 
which,  in  effect.,  would  be  done  if  this  rule  was  granted.  The  court 
of  quarter  sessions  only  could  do  that,  by  the  5  Geo.  2,  c  19.  The 
proper  course  would  have  been  to  have  come  here  to  quash  the  order, 
and  then  to  have  applied  to  the  justices  for  a  fresh  one. 

M.  i>.  Hill^  in  support  of  the  rule.  The  cases  fully  establish  the 
principle,  that,  in  an  order  of  justices,  good  in  part  and  bad  in  part, 
where  it  clearly  appears  on  the  face  of  the  order  which  part  is  good 
and  which  bad,  they  may  be  separated,  and  the  maxim  "  utile  per 
inutile  non  vitiatur "  applies.  Notice  of  abandonment  of  that  part 
of  the  order  which  was  bad  had  been  given  to  the  putative  father. 
FHe  cited  Rex  v.  Price,  6  T.  R.  147;  Rex  v.  Stoke  Bliss,  6  Q.  B. 
158 ;  s.  c.  13  Law  J.  Rep.  (n.  s.)  Q.  B.  311 ;  Reg.  v.  Minster,  4  New 
Sess.  Cas.  116 ;  s.  c.  19  Law  J.  Rep.  (n.  s.)  M.  C.  185,  when  he  was 
stopped.] 

Erle,  J.  The  cases  brought  before  me  have  established  the  doc- 
trine that  this  court,  in  the  exercise  of  its  appellate  jurisdiction  over 
the  orders  of  justices,  will,  if  an  order,  defective  in  part,  be  removed 
here  by  certiorari,  quash  it  only  so  far  as  it  relat.es  to  the  bad  part, 
if  that  can  be  separated  from  the  portion  which  is  good.  I  am  of 
opinion  that  the  justices  may  abandon  the  void  part  of  an  order,  if 
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it  appear  on  its  face  that  it  is  severable  from  the  residue.  It  seemd 
to  me  to  be  a  recognized  principle  of  law,  that  an  order  good  in  part 
and  bad  in  part,  if  capable  of  being  divided,  may  be  sustained  quoad 
the  good  part ;  and  I  think  it  th^n  follows,  that  the  valid  part  ought 
to  be  enforced  without  the  useless  expense  of  a  certiorari.  Reg.  v. 
Stoke  Bliss  was  distinctly  decided  on  the  ground  that  the  two  parts 
could  not  be  severed,  the  giving  of  costs  to  the  respondents  in  that 
case  being  ancillary  to  the  judgment  confirming  the  order  of  removal ; 
and  the  principal  failing,  the  ancillary  would  fail  with  it  That  was 
the  distinction  which  the  court  there  pointed  out  The  two  parts, 
they  said,  were  so  interwoven  as  not  to  be  separable.  In  this  case 
one  part  is  good  and  one  bad ;  but  the  line  can  be  plainly  drawn  be- 
tween them. 

Rule  absolute} 


Regina  v.  May.* 

Qaeen^s  Bench  Bail  Court,  January  30, 1851 

Quo  Warranto  —  Costs— 6  ^  7  WUl.  4,  c.  104,  s.  8. 

M.,  au  unqualified  person,  was  elected  a  tomi  councillor  of  the  borough  of  B.,  without  haring 
taken  any  part  In  the  election ;  but  on  being  informed  by  the  town  clerk,  that  if  he  did  not 
accept  t£e  office  be  would  be  liable  to  a  fine,  he  signed  the  usual  declaration.  Upon 
application  for  a.  quo  warranto^  ho  sent  in  a  written  resignation  to  the  town  clerk,  which  was 
accepted :  — 

ZM/,  that  the  relator  was  not  entitled  to  the  costs  of  the  application. 

This  was  a  rule  calling  upon  the  defendant  to  show  cause  why  an 
information  in  the  nature  of  a  quo  warranto  should  not  be  filed 
against  him,  to  show  by  what  authority  he  exercised  the  office  of 
town  councillor  for  the  borough  of  Blandford  Forum.  It  was  admitted 
that  the  election  could  not  be  maintained,  and  the  only  question 
was,  whether  the  relator  was  entitled  to  the  costs  of  the  present  pro- 
ceedings. The  facts  of  the  c£^se  sufficiently  appear  in  the  arguments 
of  counsel. 

&ieey  Serj.,  and  Barstow  showed  cause.  The  defendant  did  not 
dispute  the  invalidity  of  the  election  ;  he  had  at  once  resigned  when 
the  objection  was  made  known  to  him.  He  was  elected  without 
any  previous  application  or  desire  on  his  part ;  and  the  first  intima- 

1  In  Barton  v.  BrukneU^  20  L.  J.,  (iy.  b.)  M.  C.  1 ;  1  Eng.  Rep.  298,  a  justice  had  con- 
victed the  plaintiff  in  a  penalty,  and  adjudged  that  it  should  he  levied  by  distress  and 
sale,  but  exceeded  his  jurisdiction  by  ordering  the  plaintifT,  in  defanlt  of  payment,  to  be 
set  in  the  stocks.  The  latter  alternative,  however,  was  not  put  into  force,  as  the  penalty 
was  levied  by  distress.  The  court  held,  that  the  11  &  12  Vict  c.  44,  s.  2,  applies  only 
to  those  cases  where  the  act  in  respect  of  which  the  action  is  brought  against  the 
justice  is  itself  an  excess  of  iurisdiction,  and  ^erefore  that  an  action  of  trespass  for 
seizing  the  goods  under  the  distress  was  not  ffiaintainable.  It  seems  it  would  have 
been  different  if  the  action  had  been  for  putting  the  plaintiff  into  the  stocks. 

»  15  Jur.  129. 
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tion  he  had  of  it  was  by  a  letter  from  the  town  clerk,  informing  him 
of  his  election  to  the  office,  an^  that  if  he  did  not  accept  it,  he  would 
be  liable  to  a  fine  of  5L;  he  then,  in  consequence  of  that  intimation, 
made  the  declaration  of  acceptance  of  the  office,  but  beyond  that 
bad  not  acted  in  any  way  whatever.  Finding,  however,  that  an  ap- 
plication had  been  made  to  this  court,  he  wrote  to  the  town  clerk, 
saying  he  should  not  oppose  it,  and  tendering  his  resignation,  which 
was  accepted.  It  was  not,  therefore,  necessary  to  have  come  to  this 
court  at  all.  Reg.  v.  Morton^  4  Q.  B.  146;  s.  c  12  Law  J.  Rep, 
(n.  8.)  Q,  B.  123 ;  7  Jur.  85,  would  be  relied  on  by  the  other  side ;  but 
there  was  a  broad  distinction,  for  in  this  case  May  had  done  nothing 
whatever  towards  his  election.  The  court  could  exercise  a  dis- 
cretion as  to  costs,  and  this  was  a  case  in  which  they  would  not 
give  any. 

Crowder  and  Pashley^  in  support  of  the  rule.  There  was  no  valid 
resignation  in  this  case.  The  stat  6  &  7  Will.  4,  c.  104,  pointed 
out  the  only  legal  way  of  resigning  the  office  of  town  councillor,  and 
the  defendant  had  not  adopted  it  By  sect  8  of  that  statute,  "  every 
person  elected  into  any  corporate  office  in  any  of  the  said  boroughs 
may  at  any  time  resign  such  office  on  payment  of  the  fine  which  he 
would  have  been  liable  to  pay  for  non-acceptance  of  the  same  office." 
Here  May  had  not  paid  the  fine,  but  merely  sent  in  what  he  called 
bis  resignation*  He  was,  therefore,  still  in  office,  and  the  only  mode 
of  getting  him  out  was  by  quo  warranto;  besides,  he  had  never 
resigned  till  this  rule  was  obtained.  This  was  the  ordinary  case  of  a 
quo  warranUo^  to  which  there  was  no  defence.  Reg.  v.  Morton  was 
conclusive  upon  the  point  '  One  of  the  grounds  upon  which  the  rule 
had  been  obtained  was,  that  the  defendant  was  not  a  person  duly 
qualified  to  fill  the  office.  This  was  not  disputed ;  and  he,  therefore, 
was  to  blame  for  having  signed  the  declaration,  knowing  he  was  not 
qualified  —  a  circumstance  which  made  this  a  stronger  case  than  that 
of  Reg,  V*  Morton^  where  the  defendant  had  been  free  from  all  blame. 
In  Reg.  V.  Warlow^  2  Mau.  &  S.  75,  Lord  Ellenborough  had  said, 
^  that  assuming  it  to  be  a  valid  resignation,  still  the  rule  must  be 
made  absolute,  for  a  resi^ation  was  not  an  answer,  although  it  might 
regulate  the  discretion  of  the  court  in  imposing  the  fine." 

Erle,  J.  The  act  of  May  in  accepting  this  office  was  that  of  a 
man  discharging  a  public  duty,  rather  than  that  of  a  man  doing  a 
thing  for  his  own  private  pleasure  or  benefit  Was  it  then  necessary 
for  the  relator  to  have  applied  for  a  quo  warranto  ?  May  having  so 
taken  the  office,  and  being  indifferent  about  it,  would  gladly  have 
made  a  vaUd  resi£[nation  had  an  opportunity  been  given  him  of  doing 
so  before  the  appucation  was  made  to  this  court.  Following,  then, 
the  example  set  in  the  case  of  Reg.  v.  Morton^  the  rule  will  be  abso- 
lute, but  the  information  will  not  be  filed,  if  the  defendant  make  a 
valid  resignation  of  the  office  at  the  next  corporate  meeting,  or  as 
soon  as  is  practicable.  If,  ho^Mever,  it  is  necessary  to  file  the  information, 
then  the  defendant  must  file  a  disclaimer  thereto  within  a  week  after 
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notice ;  and  if  he  neither  resign  nor  disclaim,  this  rule  is  to  be  abso-* 
lute  unconditionally.  ^^^  ^^^j^^  aecordinffl!,. 

The  following  rule  was  afterwards  drawn  up  :  "  It  is  ordered  that 
an  information  in  the  nature  of  a  quo  warranto  be  exhibited  against 
Joseph  May,  to  show  by  what  authority  he  claims  to  be  a  councillor 
of  the  borough  of  Blandford  Forum,  upon  the  grounds  mentioned  in 
the  rule  nisi  lor  the  said  information,  made  on  the  23d  November,  in 
the  last  term  ;  but  that  the  said  information  be  not  filed,  if  the  said 
Joseph  May  shall  make  a  valid  resignation  of  the  said  office  at  the 
next  corporate  meeting  of  the  said  borough,  or  as  soon  as  is  practicable ; 
or  in  case  it  shall  be  necessary  to  file  the  said  information,  the  same 
to  be  filed  at  the  prosecutor's  expense,  and  the  defendant  to  file  a 
disclaimer  thereto  at  his  own  expense  within  a  week  after  notice 
shall  have  bc^en  given  to  him  of  the  filing  of  the  said  information ; 
and  in  case  such  resignation  shall  not  be  made  or  the  said  disclaimer 
shall  not  be  filed  as  aforesaid,  the  rule  for  the  said  information  to  be 
absolute  unconditionally.'* 


Alexander  v,  Thomas.^ 

Hilaiy  Tenn,  January  23, 1851. 

Bill  of  Exchange — Condition  to. 

An  infltrnment  directed  to  C.  S.*  by  which  defendant  requested  C.  S^  "ninety  days  after 
sight,  or  when  reaUzed^  to  pay  plaintiff,  is  not  a  bill  of  excJiange. 

Assumpsit.  The  declaration  stated,  "that  the  defendant,  on  the 
19th  November,  1839,  in  parts  beyond  the  seas,  to  wit,  at  Peshawur, 
in  India,  made  his  bill  of  exchange  in  writing,  and  thereby  directed 
the  same  to  one  Charles  Shadwell,  and  thereby  requested  the  said 
Charles  Shadwell,  ninety  days  after  sight,  or  when  realized,  of  that 
his  (defendant's)  first  bill  of  exchange,  second  and  third  of  the  same 
tenor  and  date  being  unpaid,"  to  pay  the  plaintiff.  Averment,  that 
"although  the  period  of  ninety  days  after  presentment  and  sight 
thereof  to  and  by  the  said  Charles  Shadwell  elapsed  before  the  com- 
mencement of  this  suit,"  the  defendant  had  not  paid.  There  was 
also  a  count  upon  an  account  stated.  Pleas :  first,  non  assumpsit ; 
secondly,  that  the  defeixlant  did  not  draw  the  bill.  On  the  trial,  be- 
fore Lord  Campbell,  C.  J.,  at  the  London  sittings  after  Easter  term,  in 
1850,  a  verdict  was  given  for  the  plaintiff,  with  leave  to  move  to  enter  a 
verdict  for  the  defendant.    In  the  following  Trinity  term,  (May  22,)  — 

Knowles  obtained  a  rule  nisi  accordingly,  or  for  arresting  the  judg- 
ment; against  which 

Watson  and  Montague  Smith  now  showed  cause.     The  question  is, 

1  15  Jur.  17a 
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whether  the  instrament  set  out  in  the  declaration  is  a  bill  of  exchange. 
Either  the  words  "  or  when  realized  "  are  insensible,  because  they  do 
not  specify  out  of  what  fund  or  by  whom  the  sum  is  to  be  realized, 
and  may  be  rejected,  and  then  the  bill  is  payable  absolutely  at  the  end 
of  ninety  days  after  sight ;  or,  by  virtue  of  those  words,  the  bill  must 
be  payable  sooner,  otherwise  no  effect  can  be  given  to  the  words 
"  ninety  days  after  sight"  It  would  have  been  different  if  the  words 
had  been  ^ninety  days  after  sight,  and  when  realized:"  in  that 
case  there  would  have  been  a  contingency  which  might  never  have 
arrived. 

[Lord  Campbell^  C.  J.  If  the  words  have  a  mercantile  meaning, 
might  not  the  plaintiff  have  alleged  that  in  his  declaration  ?] 

The  instrument  is  to  be  construed  tU  res  magis  valeat  quam  pereat. 
A  promissory  note,  payable  six  weeks  or  one  year  after  the  death  of 
the  maker,  is  good.  Uooke  v.  Colehan^  2  Str.  1217.  Roffey  v.  Green- 
wellj  10  Ad.  &  EL  223.  So  a  note,  payable  when  a  king's  ship  shall 
be  paid  off,  was  held  good  in  Andrews  v.  Franklin^  1  Str.  §4.  Byles  on 
Bills,  69,  5th  ed. 

Knowles  and  Alherton^  contra.  When  the  declaration  treats  the 
agreement  between  the  parties  as  a  bill  of  exchange,  and  so  avoids 
setting  forth  the  consideration  for  it,  it  ought  to  appear  that  the  in- 
strument is  a  bill  of  exchange  within  the  custom  of  merchants.  The 
words  "  when  realized  "  must  have  a  meaning  attached  to  them ;  and 
then  the  instrument  is  payable  at  ninety  days  after  sight,  or  upon  an 
event  which  may  never  happen.  In  Carlos  v.  Fancourtj  5  T.  R.  482, 
Lord  Kenyon  said,  (p.  485,)  "  It  would  perplex  commercial  transac- 
tions of  mankind,  if  paper  securities  of  this  kind  were  issued  out 
into  the  world  incumbered  with  conditions  and  contingencies,  and  if 
the  persons  to  whom  they  were  offered  in  negotiation  were  obliged  to 
inquire  whether  these  uncertain  events  would  probably  be  reduced 
to  a  certainty." 

[Lord  Campbell,  C.  J.  The  cases  establish  that  it  is  no  objection 
that  the  time  of  payment  is  uncertain,  if  it  must  arrive.] 

But  it  is  objectionable  to  have  two  days  of  payment  mentioned. 

[Erie,  J.  Is  there  any  authority  for  saying  that  a  bill  payable  at 
sixty  days  after  sight,  or  ninety  days  after  date,  is  bad  ?] 

The  meaning  of  this  instrument  is,  that  it  should  be  payable  ninety 
days  after  sight,  if  funds  were  then  realized ;  but  if  not,  when  funds 
were  realized. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  the  rule  must  be 
made  absolute.  Unless  the  instrument  set  forth  in  the  declaration  is 
a  good  bill  of  exchange  according  to  the  custom  of  merchants,  the 
necessity  for  setting  out  the  consideration  for  the  agreement  is  not 
obviated.  If  we  could  reject  altogether  the  words  "  when  realized," 
this  instrument  would  be  an  unexceptionable  bill ;  but  how  can  we 
be  justified  in  doing  so  when  a  reasonable  meaning  may  be  ascribed 
to  them  ?  They  convey  a  request  to  the  drawee  to  pay  the  bill  when 
he  is  in  funds.     To  what  period  is  that  event  to  be  ascribed  ?     There 
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is  no  reason  why  it  should  not  occur  after  the  expiration  of  ninety 
days.  The  drawee  is  not  to  pay  until  he  is  in  funds,  and  he  might 
never  be  in  funds ;  therefore  the  instrument  is  payable  on  a  contin- 
gency. I  also  think  that  there  is  a  very  serious  objection,  even  if  the 
instrument  is  construed  as  a  request  to  pay  as  soon  as  the  drawee 
finds  himself  in  funds,  and,  at  all  events,  ninety  days  after  sight,  be- 
cause the  holder  would  be  placed  in  great  diflSculty.  He  must  pre- 
sent the  bill  for  payment  when  it  became  due,  otherwise  the  person 
Ixom  whom  he  received  it  would  be  discharged  by  his  laches ;  and, 
consequently,  a  duty  would  be  imposed  upon  him  of  presenting  the 
bill  for  payment  on  two  different  days. 

Patteson,  J.  I  was  struck  with  the  observation,  that  construinff 
the  instrument  as  a  request  to  pay,  though  funds  were  not  realized^ 
would  make  it  an  accommodation  bill.  But  I  never  knew  a  bill 
made  payable  on  a  day  named,  or  sooner.  If  the  drawer  had  meabt 
to  say  that  the  time  of  payment  should  not  be  beyond  ninety  days 
after  sight,  he  would  have  said  ninety  days  after  sight ;  the  addition 
of  the  words  "or  when  realized"  is  obviously  for  the  purpose  of 
extending  the  time  of  payment 

CoLCRiDos  and  Erle,  JJ.,  concurred. 

Rule  absolute  to  enter  a  verdict  for  the  defendant  on  the  first  counL^ 

1  Where  a  written  iDstniment,  though  court  held  an  instrument  promising  to  pay 

in  the  form  of  a  bill  or  note,  is  made  pay-  by  a  certain  time,  '*or  when  he  completed 

able  on  a  contingency,  which  renders  it  the  building  according  to  contract,**  to  be 

uncertain  whether  the  acceptor  or  maker  a  proraissoiy  note,  notwithstanding  the 

will  ever  become  liable  thereon«  it  is  not  contingent  clause.  But  tiie  principle  above 

regarded  as  a  bill  of  escchange  or  promis-  stated  was  clearly  recognized,  the  decision 

snry  note.     Coolidert  v.  l{tigg/e«,  15  Mass.  resting  on  the  ground  that  there  was  an 

387.    Ttuktr  v.  Xfaxtvdlj  11  Mass.  143.  absolute  promise  to  pay  on  the  day  speci- 

Cook  v.  SaUrUe,  6  Cowen,  108.    Mdnrnm  fied.    The  court  probably  considered  the 

v.  JManJb,  1  Cowen,  691.    JForden  v.  Dodetj  promise  to  be  to  pay  at  that  time,  or  90ontr 

4  Denio,  159.    Mehola  v.  DamB^  1  Bibb,  if  the  contingency  happened. 

490.    Mershon  v.  WUhtrSf  1  Bibb,  503.  But  if  the  ultimate  liability  of  the  maker 

Smurr  v.  fhrman,  1  Hammond,  273.  or  acceptor  is  certain,  a  contingency  as  to 

Nor  will  the  happening  of  the  contin-  the  time  of  payment  will  not  destroy  the 

gcncy  cure  the  detect    HiU  v.  Haybrd^  character  of  the  instrument  as  a  bill  or 

2  B.  &  P.  413.  note.  Cooke  v.  Coldum,  Willes,  396;  a  c. 
In  SUphens  v.  B/unt,  7  Mass.  240,  the  2  Strange,  1217. 
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g' 


Declaration  stated  that  the  railway  of  defendants  crossed  a  public  highway  on  a  level,  yet 
defendants,  disregarding  their  duty  and  the  statutes  in  that  behalf,  did  not  keep  gates 
across  the  said  highway,  at  the  point  where  the  same  is  crossed  by  the  railway,  constantly 
closed,  by  reason  whereof  two  horses  of  plaintiff,  lawfully  being  on  the  highway  near  to 
the  railway,  at  the  point  aforesaid,  went  and  escaped  from  the  highway  into  and  upon  the 
x»Uway,  and  were,  by  a  locomotire  engine  and  train  of  carriages  of  aefendants,  run  over 
and  killed.  Plea,  that  the  horses  were  not  lawfully  on  the  highway  at  the  time  when,  &c. 
It  appeared  that  the  horses,  which  were  grazing  m  plaintiff^i^  field,  had  leaped  over  the 
hedge  into  a  turnpike  road,  and  had  strayed  thence  into  a  new  road  formed  by  the  company 
leading  across  the  railway  on  a  level  into  an  old  highway,  and,  one  of  the  gates  at  tlie 
crossing  being  open,  had  got  upon  the  nulway :  — 

Hdi,  finly  that  the  road  formed  by  the  company  was  a  highway,  though  the  parish  might  not 
be  bound  to  repair  it 

SBomdljfi  that  defendants  being  required  by  their  railway  act,  and  by  sect  9  of  stat  5  &  6 
Vict  c  55,  to  keen  the  gates  at  the  crossings  constantly  closed,  the  horses  were,  as  against 
defendants,  lawfully  on  the  highway,  and  therefore  plamtiff  was  entitled  to  recover. 

Case.  The  declaration  stated,  that  before  and  at  the  time  of,  &a, 
to  wit,  on,  &c,  A.  D.  1849,  the  defendants,  then  being  the  company 
established  and  incorporated  in  and  by  a  certain  act  of  Parliament, 
6  &  7  Will.  4,  c  81,  were  the  owners  and  occupiers  of  the  railway, 
to  wit,  the  York  and  North  Midland  Railway,  which  had  theretofore 
been  made  and  constructed  by  the  defendants  under  and  accord- 
ing to  the  provisions  of  the  said  act  and  other  acts  of  Parliament 
relating  thereto ;  and  were  also  possessed  of  certain  locomotive  en- 
gines, carriages,  and  trucks,  used  by  them,  the  defendants,  for  the  cari 
riage  and  conveyance  of  passengers,  cattle,  goods,  and  chattels  in,  upon, 
and  along  the  said  railway  for  hire  and  reward  to  the  defendants  in 
that  behalf:  that  the  said  railway  crosses  a  certain  public  highway, 
to  wit,  a  public  highway  leading,  to  wit,  from  Burton  Salmon,  in  the 
county  of  York,  to  and  into  the  road  leading,  to  wit,  from  Ferrybridge 
to  the  city  of  York,  to  wit,  in  the  township  of  Burton  Salmon,  in  the 
parish  of  Monk  Frystone,  in  the  said  county  of  York,  on  a  level :  that 
after  the  passing  of  stat  5  &  6  Vict.  c.  55,  on,  &c.,  although  neither 
the  lords  of  the  committee  of  her  majesty's  privy  council,  appointed 
for  trade  and  foreign  plantations,  nor  the  commissioners  of  railways^ 
ever  made  any  order  or  gave  any  directions  that  any  gate  or  gates 
should  be  kept  closed  across  the  said  railway  at  the  point  where  the 
said  railway  crossed  the  said  public  highway,  instead  of  across  the 
said  highway,  except  during  the  times  when  carriages  or  engines, 
passing  along  the  said  railway,  should  have  to  cross  such  highway, 
yet  the  defendants,  disregarding  their  duty  and  the  statutes  in  that 
behalf,  did  not  maintain  good  and  sufficient  gates  across*  each  end  of 
the  said  highway  at  the  point  where  the  same  is  crossect  by  the  said 

1  15  Jar.  m. 
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railway,  and  did  not  maintain  gates  at  the  said  crossing  of  such  di- 
mensions and  so  constructed  as,  when  dosed  across  the  ends  of  the 
said  highway,  to  fence  in  the  railway,  and  prevent  cattle  and  horses 
passing  along  the  said  hi^fhway  from  entering  upon  the  said  railway 
whilst  the  gates  were  c]o^  ed,  and  suffered  and  permitted  certain  gates, 
which  had  been  thereto  ore  erected  and  jut  up  by  the  defendants 
across  the  said  highway  ( t  the  point  where  the  same  is  crossed  bv  the 
said  railway,  to  be  anc  the  same  then  were  broken,  decayed,  fallen 
down,  and  out  of  repair,  and  not  of  such  dimensions  and  so  con- 
structed as  aforesaid ;  and  the  defendants  did  not  keep,  or  cause  to  be 
kept,  gates  across  the  said  highway,  at  the  point  where  the  said  rail* 
way  crossed  the  said  highway,  shut  and  constantly  closed  across 
each  end  of  the  said  highway  during  long  spaces  of  tune,  amounting, 
to  wit,  to  two  months,  the  same  then  not  being  times  when  horses, 
oattle,  carts,  or  carriages  passing  along  the  said  hic^hway  had  to  cross 
the  said  railway,  but  therein  respectively  wholly  iailed  and  made  de- 
fault ;  and  by  reason  of  the  several  premises  in  this  count  aforesaid, 
divers,  to  wit,  two  horses  of  the  plaintiff,  of  great  value,  to  wit,  100/., 
then  lawfully  being  on  the  said  highway,  near  to  the  said  railway  of 
the  defendants  at  the  point  aforesaid,  to  wit,  on,  &c,  went,  strayed, 
erred,  and  escaped  from  the  said  highway,  into  and  upon  the  said  rail- 
way of  the  defendants,  and  were  then,  in  and  upon  the  said  railway 
by  a  certain  locomotive  ensnine  and  brain  of  carriafres  of  the  defendants 
then  being  and  traveUing  in,  upon,  and  along  tie  said  lailway,  mn 
down  and  over,  and  kille>d  and  destroyed,  and  the  plaintiff  thereby 
lost  his  said  horses,  and  the  use  and  advantage  of  employing  the  same 
in  and  about  his  lawful  business  as  a  farmer  and  otherwise  for  a  long 
time,  to  wit,  thence  hitherto. 

Pleas  —  First,  Not  guilty.  Secondly,  that  the  said  way  which  the 
said  railway  is,  in  the  first  count,  alleged  to  cross  on  a  level  was  not  nor 
is  a  public  highway,  as  in  that  count  is  alleged.  Conclusion  to  the 
country-  Thirdly,  that  the  said  horses  were  not,  nor  was  either  of 
them,  lawfully  on  the  said  highway,  in  the  first  count  mentioned,  at 
the  time  they  so  went,  strayed,  erred,  and  escaped  therefrom,  as  in 
that  count  is  alleged.     Conclusion  to  the  country. 

On  the  trial,  before  ^T.^ightinan,  J.,  at  the  Summer  assizes  at  York 
in  1850,  it  appeared  t!  at^  before  the  formation  of  the  railway,  the 
Great  North  road  crossed  its  site  nearly  on  the  present  level  of  the 
railway ;  near  the  point  now  intersected  by  the  railway,  on  the  west 
side  of  the  turnpike  rood,  was  an  occupation  road,  leading  to  fields; 
and  on  the  east  side  thore  was  a  highway,  leading  to  the  village  of 
Burton  Salmon.  The  i  urn  pike  roao  is  now  carried  over  the  railway 
by  a  bridge,  and  embankments  of  considerable  height  and  length 
form  approaches  to  the  bridge ;  the  highway  from  Surton  Salmon 
was  diverted  at  the  end  of  it  next  the  turnpike  road,  and  it  now  runs 
into  the  turnpike  road  at  the  south  end  of  the  approach  to  the  bridge. 
The  railway  company  also  formed  a  road  from  it,  running  parafiel 
with  the  approach  to  the  bridge,  on  a  level  with  the  railway,  which 
it  crosses,  then  runs  through  one  of  the  arches  of  the  bridge,  and 
again  runs  parallel  vdth  the  approach  to  the  bridge,  until  it  unites. 
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with  the  turnpike  road  on  the  old  level.  By  means  of  this  last-men- 
tioned road  the  inhabitants  of  Barton  Salmon  are  enabled,  when 
gvHAg  north,  to  avoid  the  ascent  and  descent  of  the  approaches  to  the 
bridge,  and  also  to  save  a  little  in  point  of  distance ;  and  this  road 
also  forms  the  only  commnnication  with  the  occupation  road.  There 
was  a  gate  on  the  level  crossing  near  the  point  where  it  joins  the 
old  highway  to  Bnrton  Salmon,  and  another  gate  under  the  arch, 
at  the  north  end  c^  it ;  near  the  former  gate  was  a  cottage,  occupied 
by  one  of  the  servants  of  the  company,  whose  duty  it  was  to  see  that 
the  gates  were  closed.  The  plaintiff's  horses  were  grazing  in  a  field 
belonging  to  the  plaintiff,  distant  about  three  fourths  of  a  mile  north 
of  the  railway  bridge,  and  they  appeared  to  have  leaped  over  the 
hedge  of  the  plaintiff's  field  into  another  field,  the  gate  between  which 
and  the  turnpike  road,  leading  from  York  to  Ferrybridge,  was  open ; 
they  passed  through  that  gate  into  the  turnpike  road,  and  ^^ent  along 
the  turnpike  road  towards  the  bridge,  and  thence  into  the  new  road 
mnaing  parallel  to  the  approach  to  the  bridge,  leading  to  the  level 
eroasing,  and  passing  under  the  arch,  and  through  the  gate  under  it, 
which  was  open,  they  got  upon  the  railway,  and  were  run  over  and 
killed.  There  was  no  evidence  that  the  fences  of  the  plaintiff's  field 
wme  out  of  repair,  or  that  the  gate  under  the  arch  was  insufiicient 
It  was  contended  for  the  defendants,  first,  that  the  road  which  crossed 
the  railway  on  a  level  was  not  a  highway,  and  therefore  the  liability  of 
the  company  to  place  and  maintain  gates  upon  it  did  not  attach ; 
andy  secondly,  that  the  horses  of  the  plaintiff  were  not  lawfully  upon 
it  The  learned  judge  was  of  opinion  that  the  road  in  question  was 
an  alteration  of  the  old  hiehway,  and  was  part  of  it,  and  that  the 
horses  were  lawfully  upon  it,  as  against  the  defendants.  The  jury 
gave  a  verdict  for  the  plaintiff  upon  the  issues  on  the  first  count,  leave 
being  reserved  to  move  to  enter  a  verdict  for  the  defendants  on  both 
issues.     In  the  following  Michaelmas  term,^  *- 

Joseph  Addison  moved  for  a  rule  nisi  accordingly.  First,  t^e  obli- 
gation of  the  railway  company,  by  sect.  1  of  stat  2  &  3  Vict  c.  45, 
and  sect  9  of  stat.  5  &  6  Vict  c.  55,  is  to  make  and  maintain  sufficient 
gates  across  highways,  where  they  are  crossed  on  a  level.  By  sect. 
23  of  stat  5  &  6  Will.  4,  c.  50,  no  road  or  occupation  way  shall  be 
deemed  or  taken  to  be  a  highway  which  the  inhabitants  of  any  parish 
shall  be  liable  to  repair,  unless  certain  conditions  shall  have  been  com- 
plied with. 

[Lord  Campbell^  C.  J.  That  enactment  does  not  say  that  it  shall 
not  be  a  highway,  but  only  not  a  highway  which  the  parish  is  bound 
to  repair. 

JSrfe,  J.  A  road  may  be  a  highway,  though  the  parish  are  not 
bound  to  repair  it] 

Secondly,  the  railway  company  are  not  bound  to  make  and  main- 
tain gates  where  the  railway  crosses  an  occupation  road.     Can  the 


1  November  5^  before  Lord  Camfbsix,  C.  J.,  Coi^krume,  Wiohtxah,  umI  Ealx,  JJ. 
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owner  of  land  over  which  an  occupation  road  passes  throw  a  fiesh 
harden  upon  the  railway  by  dedicating  it  to  the  public  ? 

[Lord  Campbell^  C*  J.  Would  it  not  be  so  if  the  parish  had 
adopted  it?] 

Thirdly,  the  verdict  on  the  third  plea  should  have  been  entered  for 
the  defendants.  The  horses  were  not  lawfully  on  the  highway ;  they 
had  strayed  by  the  default  of  the  plaintiff,  and  were  not  passing  along 
the  highway.  DovasUm  v.  Payne^  2  H.  Bl.  527.  The  obligation  im* 
posed  upon  railway  companies  to  keep  the  gates  at  the  crossings  closed 
was  intended  for  the  protection  of  persons  using  the  road  in  an  ordi- 
nary way ;  and  they  are  not  bound  to  keep  such  gates  closed  against 
cattle  straying  on  the  highway. 

The  court  granted  a  rule  nisi  only  on  the  third  point. 

At  the  sittings  in  Banc  after  Hilary  ternii  1851/ 

Knowles  and  Corrie  now  showed  cause.  The  question  is,  not 
whether  the  horses  were  lawfully  on  the  highway,  because,  by  sect. 
83  of  stat  6  &  7  WilL  4,  c.  81,  it  was  the  duty  of  the  railway  cooi* 
pany  to  keep  the  gates  shut  across  the  railway.  This  duty  of  the 
railway  company  is  a  public  duty,  and  the  horses,  though  not  lawfully 
on  the  highway,  would  be  entitled  to  the  protection  of  having  the 

fates  shut.  [They  also  referred  to  sects.  84  &  87  of  stat  6  &  7  WilL 
,  c.  81.]  In  DovasUm  v.  Payne^  2  H.  Bl.  527,  the  cattle,  which  were 
distrained  damage  feasant,  may  have  been  suffered  by  the  owner  neg* 
ligently  to  wander  on  the  highway ;  also,  that  was  an  action  of  replevin^ 
and  the  party  was  only  bound  to  repair  his  own  fences.  This  action 
rests  on  a  public  obligation,  to  which  the  company  is  subject  for  the 
benefit  of  the  public  So,  in  Blpth  v.  Thphanty  Cro.  Jac  158,  the 
horses  strayed  into  the  common  by  ihe  default  of  the  plaintiff,  and 
the  digging  of  the  pit  there  was  lawful  as  against  the  plaintiff.  In 
this  case  there  was  no  default  of  the  plaintiff.  Further,  if  the  horses 
could  be  considered  as  trespassing  on  the  highway,  they  were  not 
deprived  of  the  protection  of  the  law.  In  Davies  v.  Manny  10  M.  & 
W.  546 ;  6  Jur.  954,  there  was  no  plea  traversing  that  the  ass  was  law- 
fully on  the  highway ;  but  if  there  had  been,  it  would  have  made  no 
difference,  because  Farke,  B.,  said,  10  M.  dz^  W.  549 ;  6  Jur.  955,  ^  Al* 
though  the  ass  may  have  been  wrongfully  there,  still  the  defendant 
was  bound  to  go  alon^the  road  at  such  a  pace  as  would  be  likely  to 

t>revent  mischief."  "The  wrong-doer  is  not  without  the  pale  of  the 
aw  for  this  purpose."  TTie  Mayor  of  Colchester  v.  Brooke^  7  Q.  R 
339,  377 ;  9  Jur.  1090, 1095.  And  in  Barnes  v.  Ward,  14  Jur.  334^  the 
court  of  common  pleas  held  that  the  fact  of  the  plaintiff  being  a  tres* 
passer  was  no  answer  to  an  action  brought  for  injury  sustained  by 
him  from  falling  into  a  hole  excavated  by  the  defendant  on  his  own 
ground  so  near  a  highway  as  to  render  the  use  of  it  unsafe  to  the 
public. 

1  Febniaiy  7  and  8.  Lord  Campbell,  C.  J.,  was  at  the  sittings  at  ntit  prims ;  on 
February  7,  Coleridcie,  J.,  was  in  the  central  criminal  couit,  and  Erlk,  J.,  was  at 
chambenL 
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February  6.  Watson  aad  Joseph  Addtsofiy  contra.  There  is  no  dif- 
ference between  a  private  and  a  public  obligation,  as  far  as  this  action 
k  coDeenied.  The  horses  should  be  lawfully  on  the  highway,  other- 
wise the  action  is  not  maintainable.  In  Davies  v.  Manuy  10  M.  &  W. 
546 ;  6  Jur.  954,  and  T%e  Mayor  of  Colchester  v.  Brooke,  7  Q.  B.  339 ; 
9  Jar.  1090,  the  action  was  brought  for  injuries  arising  from  acts  of 
oonunbsion,  and  not  acts  of  omission.  In  Dovasion  v.  Payne,  2  H. 
BL  527,  theiv  was  a  demurrer,  on  the  ground  that  the  plea  to  the 
avowry  did  not  show  that  the  cattle  were  lawfully  on  the  highway ; 
and  BuUer,  J.,  said,  p.  531,  ^  There  can  be  no  doubt  that  tlie  passing 
and  repassing  on  the  highway  was  traversable,  for  the  question  whether 
the  plaintiff  was  a  trespasser  or  not  depends  on  the  fact  whether  he 
was  passing  and  repassing,  and  using  the  road  as  a  highway,  or 
whether  his  cattle  were  on  the  road  as  trespassers." 

[PaUeson,  J.  In  Dovaston  v.  Payne  the  cattle  were  prima  facie  tres- 
passing. In  this  case  the  railway  company  were  prima  facie  the 
wrong-doers ;  they  were  bound  to  keep  the  gates  shut  at  ail  times ; 
whether  the  horses  were  lawfully  on  the  highway  or  not,  may  be  an 
immaterial  issue. 

(Joleridge,  J.  The  keeping  of  the  gates  shut  is  part  of  the  condi« 
tion  on  which  the  company  are  allowed  to  make  their  railway.  May 
it  not  be  a  matter  of  public  policy  to  protect  the  lives  and  limbs  of  all 
persons  using  the  road,  in  whatever  manner? 

PaUeson,  J.  If  an  owner  of  land  allows  his  fences  adjoining  a 
highway  to  be  out  of  repair,  he  cannot  distrain  cattle  coming  on  his 
dose  from  the  highway.  But  this  is  not  a  question  of  trespassing 
on  the  railway ;  it  is  more  a  question  of  fact  than  of  law,  whether 
the  horses  were  lawfully  on  the  highway ;  they  had  not  been  put  there 
wrongfully  by  the  plaintiff. 

Wightman,  J.  The  fences  of  the  plaintiff's  field  were  good,  and 
there  was  no  neglect  of  the  plaintiff  in  the  gate  of  the  other  field 
being  open  ;  how  do  you  make  it  out  to  be  his  fault  that  his  horses 
escaped  ?] 

The  hcnrses  were  liable  to  be  impounded.  By  sect  74  of  stat.  5  &  6 
WilL  4,  c.  50,  if  any  horse  shall  be  found  wandering,  straying,  or  lying, 
or  being  depastured  on  a  highway  without  a  keeper,  the  surveyor  of 
highways  is  required  to  impound  it.  The  right  of  the  public  in  the 
highway  is  a  right  of  passage.  The  owner  of  the  soil  of  the  highway 
might  bring  trespass  against  the  owner  of  cattle  wrongfully  on  the 
highway  without  his  leave  and  license. 

[W^htman,  J.  But  if  the  owner  of  the  soil  did  not  object  to  the 
horses  t>eing  there,  could  the  railway  company  insist  that  they  were 
tiespassiug  ? 

PaUesont  J.  I  nqyer  heard  of  the  owner  of  enclosed  land  through 
which  a  highway  passed  bringing  such  an  action,  and  I  do  not  believe 
that  it  can  be  maintained. 

Wtghiman,  J.  Suppose  a  horse  threw  his  rider  on  the  highway, 
fluid  a  gate  between  the  highway  and  the  railway  being  open,  it  had 
got  on  the  line  «md  been  run  over  by  a  train.] 

Suppose  the  gate  had  been  open  to  allow  persons  to  pass,  and  before 

25» 
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a  reasonable  time  had  elapsed  to  close  it  again,  tiie  horses  had  strayed 
on  the  railway. 

[  Wightman^  J.  That  would  have  been  an  answer.  But  it  must  be 
taken,  for  the  purpose  of  the  present  ailment,  that  the  gate  was  left 
open. 

Coleridge^  J.  Suppose  a  person  going  along  an  ocoapailon  road 
which  he  has  no  right  to  use,  and  another  person,  not  the  owner  of  the 
soil,  was  to  stop  him,  might  he  not  bring  an  action  of  assault  ?  Would 
not  he  be  there  lawfully,  as  far  as  a  stranger  was  concerned,  if  the 
owner  of  the  soil  did  not  interpose  ?  Could  the  owner  of  horses  stray- 
ing on  the  highway  be  indicted  ?] 

Cattle  straying  on  the  highway  are  a  nuisance  to  the  public,  and 
the  legislature  has  forbid  them  to  be  there.  Sect  47  of  stat.  8  &  9 
Vict.  c.  20,  does  not  apply  to  this  railway,  because  it  was  constructed 
before  that  act  passed. 

Patteson,  J.  I  have  no  doubt  in  this  case.  The  83d  section  of 
stat.  6  &  7  Will.  4,  c.  81,  under  which  this  railway  was  constructed, 
enacted,  that  where  the  railway  crossed  any  public  highway  on  a 
level,  the  company  should  erect  and  maintain  gates  across  the  rail- 
way, at  the  crossing,  which  should  be  kept  constantly  shut  by  some 
rirson  to  be  appointed  by  the  company.  That  was  altered  by  sect, 
of  stat  5  &  6  Vict.  c.  55,  which,  after  reciting  that  experience  had 
shown  that  it  was  more  condacive  to  safety  that  gates  should  be  kept 
closed  across  the  turnpike  or  other  road  instead  of  across  the  railway, 
enacted,  that  ^  such  gates  shall  be  kept  constantly  closed  across  each 
end  of  such  turnpike  or  other  roads  in  lieu  of  across  the  railroad, 
except  during  the  time  when  horses,  cattle,  carts,  or  carriages  passing 
along  such  turnpike  or  other  road  shall  have  to  cross  such  rtulway." 
Horses  and  cattle  are  introduced  in  this  enactment  for  the  first  time ; 
they  are  not  mentioned  in  sect  71  of  stat  5  &  6  WilL  4,  c.  50,  nor 
even  in  the  preamble  of  this  enactnaent  But,  be  it  observed,  it  is 
not  said  when  cattle  are  lawfully  passing  along  the  road,  but  when 
cattle  ^  passing  along  such  turnpike  or  other  road  shall  have  to  cross 
such  railway."  In  this  declaration  an  allegation  of  the  horses,  ^  then 
lawfully  bemg  on  the  said  highway,"  is  inserted,  and  there  is  an 
express  averment  that  the  defendants  did  not  keep  the  gates  across 
each  end  of  the  highway  shut,  and  that  by  reason  of  that  n^ligence 
of  the  defendants,  the  horses  got  upon  the  railway  and  were  killed. 
It  is  contended,  that  the  railway  company  are  not  liable  to  this 
action,  because  the  owner  of  the  soil  over  which  the  highway  paswd 
might  have  distrained  the  horses  damage  feasant^  (which  I  never 
heard  of,  and  do  not  believe  could  be  done,)  or,  at  all  events,  because 
the  surveyor  of  the  highways  might  have  impounded  them  until  the 
owner  paid  the  sum  of  1$.  for  each  of  them  under  sect  74  of  stat 
5  &  6  Will.  4,  c  50,  which,  be  it  observed,  may  be  remitted  if  it  is 
made  to  appear  before  the  justices  that  the  straying  of  the  cattle 
arose  from  accident,  and  was  not  wilful ;  which  shows  that  th^ 
enactment  was  intended  to  apply  only  in  cases  where  the  straying 
on  the  highway  was  by  ne^ect  of  the  owner.    But  supposing  that 
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ihey  could  have  been  distrained  or  impounded,  I  have  yet  to  ieani 
that  there  is  any  act  which  makes  railway  companies  the  conserva- 
tors of  the  rights  of  the  pablic  in  respect  of  the  daties  with  which 
the  sarveycMTs  are  intrusted.  The  question  comes  to  this— *  whether 
it  can  be  said,  as  against  the  railway  company,  that  the  horses  were 
imlawfuliy  on  the  highway.  I  am  clearly  of  opinion  that  they  were 
not.  I  do  not  believe  that  it  was  necessarv  to  put  the  woni  ^  law« 
fully  ^  in  the  declaration,  because  sect.  71  of  stat.  5  &  6  Will.  4,  c.  50, 
and  sect.  9  of  stat.  5  &  6  Vict  c  55,  impose  upon  the  railway  com- 
pany the  duty  of  keeping  such  gates  closed  at  all  times,  and  of 
employing  persons  to  attend  to  the  opening  and  shutting  of  such 
gates^  in  order  to  avoid  injury  which  may  occur  from  any  thing 
passing  along  the  road,  whether  stiaying  or  not,  getting  upon  the  rail- 
way. I  am,  therefore,  of  opinion  that  the  verdict  in  favor  of  the 
plaintiff  was  right 

CoLEBiDGE,  J.  I  did  not  hear  the  argument  of  Mr.  Knowles,  and  I 
will  only  say  that  I  concur  in  what  has  been  said  by  my  brother 
Patteson,  with  this  addition  —  I  take  the  law  as  to  the  duty  of  rail- 
way companies  concerning  gates,  where  the  railway  crosses  a  turn- 
pike road  or  other  highway,  to  be  contained  in  sect  9  of  stat  5  &  B 
Vict  c.  55,  and  there  I  find  that ''  such  gates  shall  be  kept  constantly 
dosed,"  except  during  the  time  when  horses,  cattle,  carts,  or  carriages 
passing  along  it  shall  have  to  cross  the  railway.  It  is  admitted  that 
the  gate  in  question  was  not  closed,  and  that  the  time  when  it  was 
open  was  not  within  the  exception,  and  that  in  consequence  thereof 
the  injury  was  done ;  therefore  the  defendants  were  clearly  wrong  in 
ihe  first  instance,  subject  to  the  question  whether  the  horses  were 
lawfully  in  the  highway.  In  one  sense  they  were  not,  because  the 
surveyor  might  perhaps  have  impounded  them ;  but  if  he  might  have 
impounded  them,  it  does  not  follow  that  they  were  unlawfullv  in  the 
highway  as  against  the  railway  company.  The  word  "  lawfully  "  in 
this  declaration  must  be  construed  as  between  these  parties ;  the  rail- 
way company  could  not,  unless  authorized  by  the  surveyor,  take  any 
steps  to  impound  them,  merely  because  they  were  contingently  liable 
for  injury  il  they  got  upon  the  railway. 

WiGHTMAN,  J.  There  is  no  dispute  about  the  facts  in  this  case. 
Mr.  Addison  has  truly  said  that  the  question  is,  whether  the  railway 
company  are  bound  to  keep  the  gates  shut  as  against  wrong-doers ; 
and  he  says  that  they  are  so  bound,  with  this  exception,  where  cattle 
are  straying  on  the  highway.  But  the  only  exception  in  sect  9  of  stat 
5  &  6  Vict  c  55,  is  for  the  purpose  of  letting  horses,  cattle,  carts, 
or  carriages  cross  the  railway.  Therefore  the  duty  of  keeping  the 
gates  closed  was  incumbent  upon  the  railway  company  at  all  other 
times ;  and  if  the  horses  were  killed  in  consequence  of  the  gates 
being  open  at  any  other  time,  it  is  immaterial  whether  they  were 
utmying  or  not  Then  it  is  said,  that,  by  the  express  terms  of  the 
issue,  the  defendants  are  entitled  to  succeed;  but  it  seems  to  me 
that,  under  the  circumstances  in  this  particular  case  as  against  the 
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railway  oomfumy,  it  may  be  ootiflidered  that  the  horses  were  lawfully 
in  the  highway,  whatever  might  be  the  case  in  respect  of  the  owner 
of  the  soiL 

Rule  discha/rgedL 
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Jannaiy  27  end  S9,  1851. 

Ttme  of  keeping  Beer^hoHse  open  —  3  4*  4  ^ict  c.  61  —  Refusal  of 

Magistrates  i.  adjudicate. 

The  Stat  3  &  4  Vict  c.  61,  8. 15,  prohibits  the  keeping  open  of  retail  beer-honsea  after  eleren 
o'clock  at  night,  within  any  city,  cinque  port,  town  corporate,  parish,  or  plaee,  the  popnlitfioii 
of  which,  according  to  the  last  census,  does  not  exceed  2500,  or  after  ten  o'clock  elsewhere, 

{except  in  London,  &c)  H.  was  situate  in  three  different  townships ;  it  had  no  peculiar 
ocal  rights,  nor  did  it  maintain  its  own  poor,  but  its  population,  altnough  not  returned  in 
the  census,  was  admitted  to  exceed  S500.  One  of  the  townships,  C^  hiul  a  popalation  of 
leas  than  S500.  A  license  was  granted  for  a  beer-house,  described  therein  as  being  in  £L, 
in  the  township  of  C,  and  by  the  license  the  house  was  to  be  closed  at  ten  o'clock :  — 

JSelcf,  upon  a  rule  calling  on  magistrates  to  adjudicate  upon  an  information  for  keeping 
•  this  house  open  until  eleven  o'clock,  contrary  to  the  above  statute,  that  it  might  be  kept 
open  until  that  hour. 

The  limitation  of  time  for  keeping  a  beerhouse  open  is  fixed  with  reference  to  the  density 
of  population,  and  the  collection  of  inhabitants  of  the  reqniute  number  is  the  goToming 
hct  in  the  applioatioo  of  the  etatute. 

Qtuarty  if  &e  information  had  been  for  inftingiiig  the  lieense  instead  of  the  provisions  of  the 
•tatate. 

This  was  a  rale  calling  on  Joseph  Charlesworth,  William  Lieigh 
Brook,  and  Joshua  Moorhouse,  (three  of  the  justices  of  the  West 
Biding  of  Yorkshire,)  and  William  Earnshaw,  to  show  cause  why  the 
said  justices  should  not  adjudicate  upon  a  certain  information  exhib- 
ited before  the  said  Joseph  Charlesworth  by  one  John  Earnshaw,  and 
heard  before  the  said  three  justices  on  the  4th  May  last,  against  the 
said  William  Earnshaw,  for  keeping  his  house  open  for  the  sale  of 
beer  after  the  hour  of  ten  in  the  evening  of  the  30th  April,  1850,  con- 
trary to  the  stat  3  &  4  Vict  c.  61,'     The  defendant's  house  was 

i  15  Jur.  17a 

3  By  the  15th  section  of  that  statute  it  is  enacted,  "  That  no  person  licensed  to  sell 
beer  or  cider  by  retail,  under  the  said  recited  acts,  11  Geo.  4,  q£>  1  Will.  4,  c.  64,  and 
4  &  5  Will.  4,  c.  85,  or  this  act,  shall  have  or  keep  his  house  open  for  the  sale  of  beer  or 
cider,  nor  shall  sell  or  retail  beer  or  cider,  nor  shall  suffer  any  beer  or  cider  to  be 
drank  or  consumed  in  or  at  such  house  at  any  time  before  the  hour  of  five  of  the  clock 
in  the  morning,  nor  after  twelve  of  the  clock  at  night,  of  any  day  in  the  week,  in  tha 
cities  of  London  or  Westminster,  or  within  the  boundaries  of  any  of  the  boroughs  of 
Marylebone,  Finsbury,  the  Tower  Hamlets,  Lambeth,  or  Southworth,  as  defined  by  sa 
act  passed  in  the  second  and  third  years  of  his  late  majesty  King  William  the  Fourth, 
intituled,  dtc ;  nor  after  eitven  ^  iht  dock  within  any  parish  or  place  within  the  bills  of 
mortality,  or  wWdn  any  cUy^  cinque  vorlj  town  corporate^  pariA^  or  vfoctt  the  population 
tf  tofa'cR,  according  to  the  last  parliamentary  census^  shall  exceed  v500,  or  within  one 
mile,  to  be  measured  as  aforesaid,  from  any  polling  place  used  at  the  last  election  (or 
any  town  having  the  like  population,  and  retuminff  a  member  or  nwcnben  to  Parlia- 
ment;  nor  qfter  tem^  the  dock  in  the  epening  eUemere,^  Slc» 
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sitaated  at  Holmfirth,  which  did  not  maintain  its  own  poor,  and  had 
no  distinct  local  rights  of  its  own,  but  its  population  exceeded  2500. 
Holmfirth  was  in  three  different  townships,  each  of  them  maintaining 
its  own  poor  separately,  one  of  which  was  called  Cartworth,  with  a 
population  of  less  than  2500.  The  defendant's  house  was  described 
in  the  license  as  being  in  Holmfirth,  in  the  township  of  Cartworth,  in 
the  parish  of  Kirkburton,  in  the  county  of  York,  and  by  the  license  he 
w^s  required  to  close  his  house  at  ten  o'clock.  The  ground  of  the  in- 
formation was,  that  as  the  house  was  described  as  being  in  Holmfirth, 
in  the  township  of  Cartworth,  and  as  Cartworth  contained  less  than 
2500  inhabitants,  the  time  for  closing  the  house  was  ten  and  not 
eleven,  and  that  Earnshaw  had  kept  it  open  till  the  latter  hour* 
There  was  no  mode  of  correctly  ascertaining  the  population  of  Holm- 
firth, as  by  the  census  the  returns  were  only  made  for  the  separate 
townships,  but  it  was  admitted  that  it  contained  more  than  2500  in- 
habitants. On  the  hearing  of  the  case  the  justices  came  to  the  follow- 
ing resolution :  "  That  although  there  is  no  return  of  the  census  for 
Holmfirth,  nor  is  it  easily  definable ;  euid  although  it  is  not  a  parish 
or  township  maintaining  its  own  poor,  nor  extra-parochial ;  yet,  inas- 
much as  the  part  generally  known  as  Holmfirth  is  believed  to  contain 
a  population  of  upwards  of  2500,  and  the  defendant's  house  bein^ 
within  that  part,  (although  in  a  township  with  a  population  of  less 
than  2500,)  the  court  has  a  doubt  whether  it  mi^ht  not  be  considered 
'  a  place '  upon  the  construction  of  the  words  of  the  15th  section  of 
the  3  &  4  Vict  c.  61,  and  that  section  being  penal^  the  benefit  of  the 
doubt  is  given  to  the  defendant,  and  the  court  refuse  to  adjudicate, 
leaving  the  prosecutor,  if  he  think  proper,  to  apply  to  the  court  of 
queen?s  bench  for  a  mandamasP 

Pashley  now  showed  cause.  The  question  was,  under  which  of 
the  categories  in  the  15th  section  of  the  3  &  4  Vict  c.  61,  the  defend- 
ant came.  It  was  admitted  that  the  house  was  situated  within  the 
township  of  Cartworth,  and  that  Holmfirth  contained  more  than  2500 
inhabitants ;  but  there  were  no  means  of  ascertaining  it  by  the  par- 
liamentary census.  He  relied  on  two  grounds :  first,  that  the  court 
would  not  review  the  decision  of  the  magistrates,  even  if  they  thought 
it  wrong ;  and,  secondly,  that  their  decision  was  perfectly  right  On  the 
first  head,  Reg.  v.  The  Justices  of  the  West  Ridings  1  Q.  B.  624;  s.  c. 
10  Law  J.  Rep.  ^.  s.)  RL  C.  137 ;  and  Reg,  v.  The  Recorder  of  lAver' 
pool,  1  L.  M  &  r.  682,  which  was  the  last  case,  and  reviewed  all  the 
others,  were  authorities.  The  magistrates  had  clearly  given  a  decision 
on  the  whole  case.  The  question  was,  whether  this  house,  being  at 
Holmfirth,  was  within  the  second  or  the  third  class  mentioned  in  the 
15th  section ;  whether  it  waa  within  any  city,  cinque  port,  town  cor- 
porate, parish,  or  place,  the  population  of  which,  according  to  the  last 
census,  exceeded  2500,  in  which  case  it  might  be  kept  open  till  eleven 
o'clock ;  or  whether  it  was  situate  elsewhere,  in  which  case  it  could 
only  be  kept  open  till  ten. 

[Erlcj  J*  Is  there  any  thing  in  the  statute  to  define  the  word 
«  place  "  ?1 
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The  20th  section  incorporateB  the  interpretation  clause  of  the  11 
Geo.  4,  &  1  Will.  4,  c.  64.^  If,  therefore,  Holmfirth  were  either  a 
township,  a  hamlet,  a  viil,  an  extra-parochial  place,  or  a  place  main- 
taining its  own  poor,  provided  it  contained  a  population  exceeding 
2500,  it  would  be  within  the  terms  of  the  act  A  penal  law 
ought  to  be  construed  strictly.  Jenhinson  v.  ITiomaSy  4  T.  R.  665. 
Doe  d.  Richardson  v.  TTtomas^  y  Ad.  &  El.  556.  Proctor  v.  Manwaring'j 
3  B.  &  Al.  145.  Henderson  v.  Sherborne,  2  M.  &  W.  236 ;  1  Jur. 
.  152.  The  ma^stmtes  had  come  to  a  right  conclusion.  The  license 
for  the  retail  of  beer  was  given  by  the  1st  section  of  the  statute ;  and 
the  question  was,  not  whether  the  defendant  had  rightly  obtained  it, 
but  whether,  being  possessed  of  it,  he  had  broken  the  law  ?  Even  if 
the  ma^strates  had  granted  the  license  improperly,  yet  no  question 
could  arise  thereon  as  to  what  he  afterwards  did  under  it.  There  was 
no  particular  form  of  license  required,  as  in  the  case  of  ordinary  licenses 
to  publicans,  whereby  their  contracts  with  the  public  are  defined. 
The  objection  of  there  not  being  direct  evidence  of  the  population 
would  apply  in  many  other  cases ;  as,  for  instance,  to  a  hamlet,  for 
which  also  the  parliamentary  census  makes  no  separate  return. 

Pickerings,  in  support  of  the  rule.  This  application  was  made 
under  the  11  Sc  13  Vict  c.  44,  s.  5,  and  it  was  just  the  case  contem- 

Elated  by  the  statute,  as  the  magistrates  refused  to  adjudicate,  and 
$ft  the  prosecutor  to  apply  to  this  court  if  he  thought  fit 
[JErle,  J.  I  think  that  the  magistrates  wished  to  have  the  decision 
of  this  court ;  and  their  judgment  may  be  construed  as  if  they  had 
said,  ^  The  grounds  for  a  conviction  have  failed,  and  we  do  not  adju* 
dicate.  Let  these  be  taken  as  the  facts  of  the  case ;  we  are  desirous 
of  getting  the  opinion  of  the  court  thereon."] 

The  license  taken  out  described  the  defendant's  house  as  situate  in 
the  township  of  Carlworth,  and  the  certificate  of  character  was  signed 
by  six  inhabitants  of  Cartworth,  and  the  overseer's  certificate  was 
signed  by  the  overseer  of  the  poor  of  that  township.  The  license  ex* 
pressly  said  that  his  house  was  to  be  closed  at  ten  o'clocL  The  word 
**  place  "  was  not  within  the  terms  of  the  statute. 

[Erie,  J.  A  town  corporate  may  have  several  parishes,  as  Norwich, 
which  contains  sixty,  but  if  a  beer-shopkeeper  live  there,  he  may  keep 
his  house  open  till  eleven  o'clock  at  night,  because  he  is  within  a 
town  corporate  with  more  than  2300  inhabitants ;  it  is  not  necessary 
to  ascertain  the  parish  to  which  he  is  rated.] 

The  fact  of  his  taking  this  license  in  such  terms  is  a  direct  admis- 

1  Stat  11  6ea  4,  &  1  Will  4,  c.  64,  a.  32,  enacts,  <<That  the  words  'coanty  or 
place*  shall  be  deemed  severally  to  include  any  (ft>unty,  riding,  division  of  the  county 
of  Lincoln,  hundred,  division  of  a  coonty,  liberty,  division  of  a  liberty,  eoonty  c^  a 
city,  coun^  of  a  town,  city,  cinque  poTt<  or  town  coiporate ;  and  the  words  *  division  or 
place'  shall  be  deemed  to  include  any  division  of  a  county  or  riding,  liberty,  divisioa 
of  a  liberty,  county  of  a  city,  cinque  port,  or  town  coqwrate ;  and  that  the  words '  parish 
or  place '  shall  be  deemed  to  include  any  township,  hamlet,  tithing,  viU,  extra-paiochial 
pkee,  or  any  place  maintaimag  its  own  poor,"  &c. 
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sion  that  the  place  to  which  it  applies  gives  him  the  privilege  of  keep- 
ing his  house  open  only  until  ten  o'clock. 

[JSrte,  J.  Wiiat  divisions  of  the  country  do  persons  who  conchict 
the  census  make  ?] 

That  is  regulated  by  the  3  &  4  Vict  c.  99. 

Our.  adv.  vulL 

The  following  judgment  was  now  (January  29)  delivered  by 

Erle,  J.  This  was  a  motion  for  a  rule  to  justices  to  adjudicate 
upon  an  information  for  keeping  a  licensed  beer-house  open  till  eleven 
o'clock  at  night  The  justices  refused  to  adjudicate,  for  the  purpose 
kA  raising  the  point  for  the  consideration  of  this  court  in  a  convenient 
(bnn,  but,  at  the  same  time,  the  facts  on  which  they  acted  are  stated; 
and,  upon  those  facts,  I  am  of  opinion  the  justices  were  right  in  re- 
fusing to  convict  In  support  of  the  information,  it  appeared  that 
the  license  is  for  a  house  in  the  township  of  Cartwoith,  having  a 
population  of  less  than  2500,  and  by  the  license  it  is  declared  that 
the  house  is  not  to  be  kept  open  after  ten  o'clock.  For  the  defend* 
ant,  it  appeared  that  the  house  was  in  a  place  called  Holmfirth^ 
ba'^dng  a  population  exceeding  2500.  The  place  so  called  comprises 
parts  of  three  townships,  Cartworth  being  one,  each  maintaining  its 
own  poor  separately;  but  it  has  no  local  rights  peculiar  to  itself, 
being  an  aggregation  of  houses  and  inhabitants,  which  has  received 
a  separate  name ;  and,  being  so,  I  think  it  is  a  place  in  which  the 
house  may  be  kept  open  till  eleven  o'clock,  within  the  3  &  4  Vict 
c.  61,  s.  la  The  limitation  of  time  for  keeping  a  house  open  is  fixed 
with  reference  to  the  wants  of  a  dense  population,  and  the  enactment 
is  an  endeavor  to  give  a  description  of  the  places  in  which  the  requisite 
degree  of  density  may  be  expected  to  be  lound,  rather  than  a  precise 
dennition ;  it  resembles  the  enactment  relating  to  towns  in  the  jrail- 
way  acts,  which  received  an  exposition  in  EUioU  v.  The  South  Devon 
Railway,  17  Law  J.  Rep.  (n.  s.)  Exch.  262 ;  2  Excb.  726.  In  the 
neighborhood  of  the  metropolis  the  limit  is  midnight ;  in  places  where 
there  is  a  large  population,  it  is  eleven,  and  elsewhere  ten.  The  col- 
lection of  inhabitants  of  the  required  number,  in  a  place  having  a 
name  denoting  such  collection,  is  the  governing  fact,  and  no  regard 
is  had  to  the  maintenance  of  the  poor,  or  the  appointment  of  the  con- 
stable, or  any  such  matter.  The  definition  of ''  place,"  in  the  inter- 
pretation clause  in  the  11  Geo.  4  &  1  WilL  4,  c,  64,  s.  32,  throws  no 
light  upon  the  subject,  as  it  varies  its  meaning  according  to  the  words 
that  accompany  it ;  and  in  the  section  now  under  consideration,  two 
words,  capable  of  giving  it  different  meanings,  accompany  it,  viz., 
^  town  corporate  "  and  '<  parish."  The  section  relating  to  the  grant 
of  a  license  refers  to  neighbors  jointly  rated  to  the  poor,  but  the  enact* 
ments  defining  the  neighbors  who  may  guaranty  the  fitness  for  a 
license  are  wholly  unconnected  in  meaning  with  sections  regulating 
the  houses  of  accommodation,  which  may  be  requisite.  The  refer- 
ence to  the  parliamentary  census  does  not  assist  us ;  for  although 
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Holmfirth  is  not  separately  mentioned  in  that  census,  still  it  is  to  be 
gathered  from  the  statute  that  other  places,  which  are  not  so  men- 
tioned, are  capable  of  giving  the  right  to  keep  open  a  house  to  the 
later  hour.  Lastly,  as  this  is  not  an  information  for  infringing  a 
license,  the  terms  of  it,  restricting  the  defendant  to  the  hour  of  ten, 
are  of  no  validity  to  support  the  information ;  therefore  the  rule  must 
be  discharged,  with  costs. 

Rule  discharged,  ttnth  costs,  accordingly. 
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Promissory  Note^  joint  and  several  Payment  —  Pleadinff —  Evidence, 

An  agreement  between  the  payee  and  one  of  several  makers  of  a  joint  and  several  promis- 
sory note,  that  the  payee  shall  take  another  promissory  note  in  satbfaction  of  the  first, 
with  payment  of  the  note  taken  by  the  payee  on  such  understanding,  amounts  to  payment 
by  the  other  makers  of  the  joint  and  several  note. 

A  joint  and  several  promissory  note  had  been  given  by  the  defendant  and  E.  to  the  plaintiffs. 
K.  agreed  with  L.  and  the  plaintiffs  that  the  plaintitFs  should  take  L.*8  promissory  note  in 
satisfaction  of  the  defendant's  liability  on  his  joint  and  several  note.  The  plaintiffs, 
having  taken  L.'s  note  on  that  understanding,  received  payment  of  it  from  R.,  authorused 
by  L.  to  pay  it :  — 

add,  that  in  an  action  on  the  first  note,  the  above  facts  might  be  given  in  evidence  tmder  a 
plea  alleging  payment  by  the  defendant 

Debt  by  the  plaintiffs,  as  payees,  against  the  defendant,  as  maker 
of  a  promissory  note  for  100/.,  payable  on  demand. 

Plea —  Payment  by  the  defendant  before  action  brought. 

The  action  was  brought  to  recover  30/.,  being  the  balance  alleged 
to  be  due  from  the  defendant  to  the  plaintiffs  on  a  joint  and  several 
promissory  note  of  the  defendant  .and  one  Kench,  dated  the  14th  of 
September,  1848.  At  the  trial,  before  CreesweU,  J.,  at  the  sittings  in 
Middlesex,  in  Michaelmas  term,  1850,  the  defendant  began  and  proved 
the  foUowing  facts :  In  the  year  1848,  Kench,  a  publican,  the  other 
maker  of  the  note  in  question,  applied  to  the  plaintiffs,  who  were 
brewers,  to  advance  him  100/.,  in  order  that  he  might  be  able  to  take 
a  pnbUc  house,  called  the  Joiners'  Arms.  The  plaintiffs  advanced  that 
sum  on  receiving  the  note  in  question,  the  defendant  having  under- 

W  <  ■       I  I  .  I  III  .  ,  ,  I  II    ■     ■  ^ 
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taken  to  become  surety  for  Kench  to  that  amount.  Kench,  finding 
that  the  business  did  not  succeed,  applied  to  the  plaintiffs  to  assist 
him  in  getting  rid  of  the  house.  They  accordingly,  in  April,  1850, 
introduced  him  to  one  Lowe,  to  whom  Kench  transferred  the  business, 
Lowe  undertaking  to  pay  100/.  to  the  plaintiffs.  On  the  29th  of  April, 
1850,  Lowe  gave  the  plaintiffs  a  promissoiy  note  for  lOOi,  payable  on 
demand.  Shortly  afterwards,  Lowe  transferred  the  house  to  one  Rus- 
sell, who  paid  the  amount  of  Lowe's  promissory  note  to  the  plaintiffs. 
Both  notes  remained  in  possession  of  the  plaintiffs,  who  produced  the 
first  note  with  an  indorsement  on  it  of  "  70/.  paid."  When  Kench 
retired  he  was  indebted  to  the  plaintiffs  in  30/.  for  his  beer  account, 
and  the  plaintiffs  contended  that  they  were  entitled  to  appropriate, 
and  had  appropriated,  30/.  out  of  the  100/.  paid  by  Russell ,  upon 
Lowe's  note  to  the  payment  of  that  beer  account,  and  that  30/.  still 
remained  due  upon  the  note.  Kench  and  Lowe,  however,  being 
called  by  the  defendant,  both  stated  that  it  was  agreed  by  Kench  and 
Lowe  and  the  plaintilfs,  that  Lowe's  note  was  to  be  taken  by  the 
plaintiffs  in  exoneration  of  the  defendant's  liability  upon  the  first  note. 
The  learned  judge  asked  the  jury  whether  they  thought  that  the  un- 
derstanding between  the  parties  was,  that  the  proceeds  of  the  second 
note  were  to  be  applied  to  the  general  credit  of  Kench,  or  to  the  db- 
charge  of  the  defendant.  The  jury  having  replied,  that  they  thought 
the  latter  was  the  case,  the  learned  judge,  being  of  opinion  that  the 
defence  was  not  open  upon  the  plea  of  payment,  directed  a  verdict 
for  the  plaintiff,  giving  the  defendant  leave  to  move  to  enter  a  verdict 
A  rule  having  been  obtained  accordingly,  and  for  a  new  trial,  on 
the  ground  that  the  verdict  was  against  the  evidence,  — 


Collier  now  showed  cause.  The  direction  of  the  learned  judge 
was  right  Such  a  complicated  series  of  arrangements  as  this  cannot 
be  given  in  evidence  under  a  general  plea  of  payment  There  was 
no  privity  between  the  plaintiffs  and  the  defendant,  as  regards  the 
payment  of  Lowe's  bill.  Even  supposing  that  this  might  be  treated 
as  a  payment  by  Kench,  it  id  not  a  payment  by  the  defendant  Whit- 
comb  v.  Whitings  Dougl.  652,  only  decided  that  the  acknowledgment 
of  one  of  several  makers  of  a  promissory  note  was  sufficient  to  pre- 
vent the  operation  of  the  statute  of  limitations  as  against  the  others; 
but  there  is  no  decision  that  payment  by  one  may  be  pleaded  as  pay- 
ment by  the  others.  Griffiths  v.  Owerij  13  Mee.  &  W.  58 ;  s.  c.  13 
Law  J.  Rep.  (n.  s.)  Exch.  345,  shows  that  merely  giving  a  bill  is  not 
admissible  under  a  plea  of  payment  There  was  no  appropriation  by 
Russell  when  he  paid  the  second  bill,  so  as  to  make  his  payment  a 
payment  of  the  firet  There  is  no  finding  by  the  jury  that  the  defend- 
ant paid.  Phillips  v.  Warren,  14  Ibid.  379 ;  s.  c.  14  Law  J.  Rep.  (n.  s.) 
Ej^ch.  280,  is  an  authority  for  the  plaintiff.  There  it  was  held  that 
payment  by  another  person  is  not  evidence  of  payment  by  the 
acceptor. 

[Maule,  J.  In  Phillips  v.  Warren^  the  person  who  got  the  bill  had 
the  right  of  suing  on  it ;  the  debt  was  not  there  extinguished.] 

He  also  cited  Price  v.  Price,  16  Ibid.  232 ;  s.  c.  16  Law  J.  Rep,  (n.  s.) 
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Exch.  99,  and  James  v.  Williams^  13  Mee.  &  W.  828 ;  s.  c.  14  Law  J. 
Rep.  (n.  8.)  Exch.  220,  and  contended  that  tlie  verdict  was  against 
the  evidence. 

Mac  Oubrey  and  Kettle^  in  support  of  the  rule.  This  payment  of 
Lowe's  bill  by  Russell,  with  the  facts  that  Lowe's  bill  was  accepted 
from  Kench  by  the  plain tifis  on  account  of  Kench  and  Smith's  bill, 
and  in  exoneration  of  Smith,  amounts  to  payment  by  Smith.  Phillips 
V.  Warren  is  not  in  point ;  the  payment  there  was  by  an  entire  stran- 
ger. The  plaintiffs  themselves  admit  that  the  payment  by  Russell 
was  a  payment  by  the  defendant  as  far  as  the  70/.  was  concerned. 
Sinclair  v.  Ba^galey^  4  Ibid.  312 ;  s.  c.  7  Law  J.  Rep.  (n.  s.)  Exch.  305, 
and  Sinart  v.  Nbkes,  6  Man.  &  G.  911 ;  s.  c.  13  Law  J.  Rep.  (n.  s.)  C. 
P.  79,  were  also  cited. 

Jervis,  C.  J.  The  rule  must  be  absolute  to  enter  a  verdict  for  the 
defendant  The  verdict  does  not  appear  to  be  unsatisfactory  in  the 
opinion  of  the  learned  judge ;  therefore,  the  rule  for  a  new  trial  will 
be  discharged.  The  facts  of  the  case  appear  to  be  that  Kench,  one 
of  the  joint  and  several  makers  of  the  note,  being  anxious  to  relieve 
the  defendant,  the  other  maker,  procures  a  note  to  be  given  to  the 
plaintiffs  by  Lowe,  in  satisfaction  of  the  joint  and  several  note  made 
by  him,  Kench,  and  the  defendant ;  and  that  afterwards  Lowe's  note 
is  paid  by  Russell,  who  hands  the  amount  to  the  plaintiffs,  it  being 
understood,  as  the  jury  find,  that  Lowe's  note  was  given  to  the  plain- 
tiffs in  order  to  exonerate  the  defendant  from  the  joint  and  several 
note  of  himself  and  Kench.  It  is  clear  that,  if  Kench  had  paid  the 
first  note,  that  would  have  been  a  good  defence  under  this  plea.  But 
it  is  equally  clear  that  Kench  constituted  Lowe  his  agent  to  give  the 
second  note  in  satisfaction  of  Smith's  liability  on  the  first ;  and  that 
Russell,  as  agent  of  Lowe,  pays  the  amount  of  the  second  note  to  the 

Elaintiffs.     If  these  facts  had  been  specially  pleaded,  it  would  merely 
ave  been  a  circuitous  mode  of  alleging  that  the  note  was  paid  by 
Smith. 

Maule,  Creswell,  and  Williams,  JJ.,  concurred. 

.   ^^ 

Rule  absolute  to  enter  a  verdict  far  the  defendant. 


Price  &  another  r.  Moulton.^ 

Uilary  Term,  Januarj  16,  1851. 

Merger  —  Pleading.  -» 

To  the  snm  of  3000/.,  parcel,  &c.  of  an  indebitaUu  connt  in  debt,  the  defendant  pleaded  a 
fliibeeqnent  agreement  to  deliver  to  the  plaintiffs  an  indenture  of  covenant  to  pay  the  said 

1  15  Jur.  22a 
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Bnm  of  3000?.  on  a  certain  day,  and  that  the  defendant,  in  pnrsaance  of  such  agreement, 
did,  with  the  consent  and  at  tae  request  of  the  plaintiffs,  execute  and  deliver  to  the  p^in- 
tiffs  such  indenture,  and  did  thereby  covenant  to  pay  the  said  sum  of  dOOO^.  BepUcatiao, 
that  the  said  indenture  was  made  by  war  of  security  for  the  payment  of  the  said  debt 
of  3000^.,  and  that  it  was  always  expressed  by  the  said  indenture  that  it  was  made  as  such 
security:  — 

HM^  that  die  plea  was  a  (rood  plea  of  merger  as  to  so  mndi  of  the  debt  to  whidi  it  wis 
pleaded,  and  th^  the  replication  was  no  answer  to  1^ 

Debt.  The  first  count  of  the  declaration  was  for  breaph  of  a  deed 
of  covenant  to  employ  the  plaintiffs  as  the  agents  of  the  defendant 
in  the  vending  of  certain  goods.  The  subsequent  counts  were  for 
money  lent,  for  money  had  and  received  for  interest,  and  lastly  on  an 
account  stated.  The  defendant,  amongst  other  pleas,  pleaded,  as  to 
the  sum  of  30002.,  parcel  of  the  moneys  in  the  said  last  count  of  the 
said  declaration  mentioned,  and  the  causes  of  action  in  respect  there- 
of, '<  that  heretofore,  and  after  the  accruing  of  the  cause  ol  action  as 
to  the  said  sum  of  3000/.,  parcel,  &c.,  and  before  the  commencement 
of  this  suit,  to  wit,  on  the  20th  July,  1850.  it  was  agreed  between 
the  plaintiffs  and  the  defendant,  that  the  detendant  should  sign,  seal, 
and  as  his  act  and  deed  deliver  to  the  plaintiffs  a  certain  indenture 
between  the  defendant  of  the  one  part,  and  the  plaintiff  of  the  other 
part,  and  thereby,  amongst  other  things,  covenant  and  agree  with 
the  plaintiffs,  their  executors,  administrators,  and  assigns,  that  he,  the 
defendant,  his  executors,  administrators,  or  some  or  one  of  them, 
should  and  would  well  and  truly  pay  or  cause  to  be  paid  unto  the 
plaintiffs  or  their  assigns,  or  the  survivor  of  them,  or, the  executors, 
administrators,  or  assigns  of  such  survivor,  the  said  sum  of  30002.  in 
the  introductory  part  of  this  plea  mentioned,  at  or  in  the  common 
dining-hall  of  Lincoln's  Inn,  in  the  county  of  Middlesex,  on  the  21st 
December,  1850,  with  interest  for  the  same  after  the  rate  of  5L  for  every 
1002.  for  a  year,  to  be  computed  from  the  day  and  year  first  aforesaid, 
without  making  any  deduction  or  abatement  for  or  by  reason  of  any 
then  present  or  future  taxes,  assessments,  rates,  or  impositions,  or 
other  cause,  matter,  or  thing  whatsoever,  the  tax  on  property  or 
income  payable  in  respect  thereof  only  excepted. 

"  And  the  defendant  further  saith,  that,  in  pursuance  of  such  agree- 
ment,  and  in  performance  of  his  part  thereof,  the  defendant  did  after- 
wards, and  before  the  commencement  of  this  suit,  and  whilst  the  said 
sum  of  30002.  was  still  due  and  unpaid  as  aforesaid,  to  wit,  on  the 
day  and  year  last  aforesaid,  with  the  assent  and  consent,  and  at  the 
request,  of  the  plaintiffs,  sign,  seal,  and  as  his  act  and  deed  deliver  to 
the  plaintiffs  such  indenture  as  aforesaid,  (and  which  said  indenture 
of  mortgage,  sealed  with  the  seal  of  the  defendant,  being  in  the 
custody  of  the  plaintiffs,  the  defendant  cannot  bring  here  into  court,) 
and  did  thereby  covenant  to  pay  the  said  sum  of  30002.  in  the  intro- 
ductory part  of  this  plea  mentioned,  with  interest  thereon  after  the 
rate  aforesaid,  upon  and  at  the  day  and  time  and  in  the  manner 
agreed  as  aforesaid,  according  to  the  true  intent  and  meaning  of  the 
said  agreement,  as  by  the  said  indenture  appears ;  whereupon,  and 
by  the  virtue  and  effect  of  which  said  indenture,  the  said  cause  of 
action  in  the  said  last  count  mentioned,  so  far  as  the  same  relates  to 
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the  said  sum  of  3000/.,  parcel,  &c.,  became  and  was  wholly  mers^ed 
and  extinguished  in  law :  and  this  the  defendant  is  ready  to  veriiv," 
&C.  Replication  thereto,  that  the  said  indenture  in  the  last  plea 
mentioned  was  made  by  way  of  security  for  securing  the  payment 
of  the  said  debt  of  3000/.  in  the  introductory  part  of  the  said  last 
plea  mentioned,  and  that  it  always  was  and  is  in  and  by  the  said 
indenture  expressed,  that  the  said  indenture  was  made  as  such  secu- 
rity as  aforesaid ;  and  the  plaintiffs  bring  into  court  here  the  said 
indenture,  sealed  with  the  seal  of  the  defendant;* and  this  the  plain- 
tiffs are  ready  to  verify,  ice.  Special  demurrer  to  the  replication,  on 
the  grounds  that,  if  it  is  a  traverse  thereof,  it  is  wrongly  concluded, 
and  should  have  concluded  to  the  country ;  that  it  seeks  to  vary  the 
effect  of  the  deed  by  parol ;  that  it  states  the  effect  or  supposed  effect 
of  the  deed,  without  setting  forth  the  same,  either  on  oyer  or  by 
enrolling  it,  or  praying  its  enrolment ;  that  it  raises  a  question  of  law 
for  the  jury ;  that  no  issue,  in  fact,  can  be  taken  thereon  ;  that  it  is 
not  sufficient  to  say  that  the  said  indenture  was  made  as  a  security 
for  securing  payment  of  the  said  sum  of  3000/.,  but  that  the  said 
replication  shomd  have  stated  and  shown  that  the  original  debt  was 
to  remain,  and  not  be  merged  and  extinguished ;  and  how  it  was 
to  remain,  and  not  be  merged  and  extinguished ;  and  also  for  that 
the  said  replication  is  an  argumentative  traverse  of  the  agreement 
stated  in  the  said  last  plea ;  and  also  for  that  it  is  not  directly  alleged 
that  there  was  an  agreement  that  the  said  deed  should  be  such 
security  as  alleged ;  and  also  for  that  the  expression  made  by  way  of 
security  is  vague,  ambiguous,  and  of  uncertain  legal  meaning,  and 
that  it  is  not  shown  that  the  same  was  sealed,  delivered,  or  executed 
with  such  intent  as  alleged,  nor  accepted  by  the  plaintiffs  with  such 
intent  as  aUeged. 

WilleSj  in  support  of  the  demurrer.  The  replication  is  clearly  bad. 
The  question  is,  whether  the  meaning  of  the  replication  is  not  the 
same  as  alleged  in  the  plea,  namely,  that  the  indenture  was  given  to 
secure  the  same  identical  debt;  because  if  it  had  been  given  to 
secure  the  same  original  simple  contract  debt,  the  latter  would  have 
become  merged  Jn  the  higher  security,  and  this  would  have  been  the 
case  independent  of  any  intention  of  the  parties  to  the  contrary. 

Dttwdeswelly  contra.  Either  the  replication  is  good,  or  the  plea  is 
bad.  It  is  wrong  to  say  that,  in  every  case  where  a  deed  is  given  for 
a  simple  contract  debt,  the  latter  must  be  merged.  It  is  a  question 
always  what  was  the  intention  of  the  parties  at  the  time  \)\q  deed 
was  given,  whether  it  was  to  be  given  as  a  collateral  security  or  not 
Twopenny  v.  Young'^  3  B.  &  Cr.  208.  Yates  v.  Aston^  7  Jur.  o3 ;  4  Q. 
B.  182.  AUenbyw.  DaUon,  5L.  J.,  Q.  B.,  312.  In  Holmes  v.  BeV^ 
3  Man.  &  O.  213,  where  a  banker  took  from  a  customer  and  his 
surety  a  bond  conditioned  for  payment  of  all  sums  advanced  or 
thereafter  to  be  advanced  to  the  customer,  that  was  held  no  merger 
of  the  simple  contract  debt  There  is  a  difference  as  to  merger 
between  estates  and  debts,  and,  as  regards  the  latter,  the  intention  of 

26* 
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the  parties  is  looked  to,  and  if  the  deed  was  intended  only  to  be  ^ven 
as  a  security  for  the  debt,  and  not  in  satisfaction  of  it,  there  is  no 
merger  by  its  being  so  given. 

[  Williams^  J.,  referred  to  2%c  Norfolk  Railway  Company  v.  WNor 
maray  3  Exeb.  628.] 

The  plea  is  bad ;  it  does  not  allege  that  the  plaintiiTs  accepted  the 
deed.  It  is  not  sufficient  unless  the  delivery  of  the  deed  be  accom- 
panied by  an  acceptance  in  satisfaction.  Crisp  v.  Griffiths^  2  C.  M. 
&R.159. 

[Mauley  J.  There  the  plea  was  pleaded  as  a  plea  of  accord  and 
satisfaction,  which  is  not  the  case  here. 

JerviSf  C,  J.  The  plea  here  states  that  the  deed  was  delivered 
with  the  assent  and  consent  of  the  plaintiffs.] 

Still  it  is  submitted  that  that  is  not  equivalent  to  an  acceptance. 

WiUeSy  in  reply.  It  is  apprehended  that  the  same  rule  which 
governs  merger  in  respect  to  realty  applies  to  cases  of  personalty ; 
there  is  no  authority  for  establishing  a  different  rule.  In  Com.  Dig., 
*'  Pleader,"  2  G.  12,  it  is  said,  "  So  to  an  assumpsit  the  defendant 
may  plead  a  bond  given  to  him  for  the  money  demanded ;  for  the 
bond  determines  the  contract ; "  for  which  is  cited  Cro.  Car.  416. 

[CresstDellj  J.  Suppose  a  debt  to  be  5000^,  and  there  is  a  merger 
as  to  1000/1,  part  of  it,  do  you  say  that  the  other  4000Z.  are  gone  ?! 

It  may  be  so  unless  the  parties  provide  for  it,  but  it  does  not  anect 
the  question  in  the  present  case,  because  the  common  counts  are 
ambiguous;  there  may  be  several  debts,  or  only  one  debt  The 
defendant  may,  therefore,  if  he  likes,  treat  any  portion  of  the  money 
mentioned  in  the  common  count  as  the  entire  debt,  and  the  onus  is 
cast  on  the  plaintiffs  to  show  by  replication  that  the  sum  so  selected  by 
the  defendant  is  a  portion  of  a  larger  debt.  With  respect  to  the  plea 
not  stating  that  the  plaintiffs  accepted  the  deed,  it  does  state  that  the 
defendant  delivered  at  the  request  of  the  plaintiffs,  so  that  the  plain- 
tiffs took  it  into  their  hands  with  their  assent,  and  it  would  be  too 
late  for  them  then  to  say  that  they  did  not  accept  it  Crisp  v. 
Chiffiths  has  not  been  approved  of  by  subsequent  cases,  and  ought 
to  be  reconsidered. 

Jeryis,  C.  J.  The  unusual  form  of  the  plea  at  first  created  in  my 
'  mind  some  doubts  as  to  its  validity ;  but  I  think  that  it  is  a  good 
answer  as  to  so  much  of  the  debt  gls  it  is  pleaded  to,  and  that  the 
replication  to  it  is  bad,  and  consequently  that  judgment  should  be 
for  the  defendant.  If  the  objection  to  the  plea  is,  that  it  seeks  to 
extinguish  a  larger  sum  by  the  extinguishment  of  a  smaller,  it  should 
be  shown  that  such  is  the  case  by  the  replication,  as  was  ccMrectly 
answered  by  Mr.  Willes.  Then  the  plea,  being  pleaded  as  to  3000/!, 
parcel,  &c.,  states  the  execution  and  delivery  to  the  plaintiffs  of  a 
deed  of  covenant  for  the  payment  of  such  sum  of  money.  The 
replication  does  not  deny  the  legal  effect  of  the  deed,  or  that  it  was 
so  executed,  but  says  that  it  was  made  by  way  of  security  for  the 
payment  of  the  debt    The  replication  is,  in  truth,  only  a  repetition 
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of  the  allegations  in  the  plea ;  and  if  the  plea  is  good,  the  replication 
is  no  answer  to  it  Now,  the  general  rale  is,  that  the  giving  of  a 
higher  remedy  merges  the  lower  remedy  for  the  debt,  and  it  lies  on 
the  plaintiffs  to  distinguish  the  present  ease  from  such  general  rule. 
They  have  failed  to  do  so.  The  ease  of  Holmes  v.  Belly  at  first  sight, 
seemed  an  authority  to  establish,  that  the  giving  of  a  bond  for  pay- 
ment of  a  debt  was  not  a  merger  of  the  debt ;  but  upon  examination 
it  will  be  found,  that  the  reason  that  the  action  was  there  maintainable 
was  because  there  was  no  debt  due  before  the  bond  was  given,  and, 
therefore,  no  extinguishment  The  same  answer  may  be  given  to 
The  Norfolk  Railway  Company  v.  WNamara.  There,  Parke,  B., 
says,  ^  Looking  at  the  terms  of  the  instrument,  the  parties  could 
never  have  supposed  it  a  security  for  the  amount  due,  or  thereafter  to 
become  due."  But  he  adds, ''  If  this  had  been  the  case  of  a  bond  or 
covenant  for  the  identical  debt,  the  plea  would  have  been  a  good 
answer,  without  the  additional  allegation,  that  the  instrument  was 
given  in  satisfaction."  Now,  according  to  the  construction  I  put  on 
the  present  plea,  the  covenant  is  given  for  the  payment  of  the  identi- 
cal debt  to  which  it  is  pleaded,  which  brings  the  case  within  the  latter 
part  of  Mr.  Baron  Parke's  judgment  I  therefore  think  that  the  plea 
IS  good. 

Maulb,  J.  I  think  the  replication,  stating  that  the  deed  was  made 
as  a  security  for  the  payment  of  the  debt,  does  no  more  than  say 
that  the  deed  was  given  as  a  remedy  for  the  payment  of  the  debt  If 
BO,  it  does  not  merge  the  debt,  but  the  remedy  of  proceeding  for  it  on 
the  simple  contract  *  The  replication  amounts,  therefore,  to  a  mere 
nullify,  and  is  no  answer.  The  question  turns,  then,  on  the  validity 
of  the  plea.  I  think  that  one  cannot  have,  in  respect  of  the  same 
demand,  a  coexisting  remedy,  by  proceeding  both  on  covenant  and 
on  simple  contract;  the  remedy  that  exists  is  the  higher  remedy, 
namely,  covenant  The  policy  of  the  law  is,  that  there  should  not 
exist  two  remedies  in  respect  of  the  same  demand.  Without,  there- 
fore, relying  on  the  argument  of  merger  in  realty,  I  am  of  opinion 
that  this  plea,  though  it  is  not  free  from  difficulty  in  conjecturing 
what  is  its  object,  is  a  good  answer  to  this  action. 

Gresswell,  J.  I  am  of  the  same  opinion.  The  unusual  form  of 
the  plea  seemed  as  if  it  had  been  framed  to  conceal  some  defect 

Williams,  J.,  concurred. 

Judgment  for  defendant. 
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Hilaiy  Term,  Jurnaiy  ao,  1851. 

Will  ^^  Construction — LUention — Limitation  to  a  posthumous  ChiUL 

A  testator,  by  bis  will,  devised  an  estate  to  his  wife  for  life,  with  remainder  in  fee  to  hie 
nephew,  with  a  proviso,  that  in  case  the  testator's  wife  should  at  his  decease  be  pre^panl 
with  a  child,  the  devise  to  the  nephew  was  to  cease,  and  sach  child  was  to  take  the  remainder 
in  fee.  At  the  time  of  making  his  will  the  testator  had  no  child,  and  he  was  expecting  to 
die ;  but  a  child  was  afkerwards  bom  in  his  lifedme,  and  the  testator  made  a  codicil  to  his 
will,  devising  after-Mfiaired  property  to  such  child.  The  wife  was  not  enceinte  at  the  death 
of  the  testator :  — 

EJdd,  that  the  child  bom  in  the  testator's  lifetime  had  no  estate  nnder  the  wHl,  and  that,  as 
there  was  no  posthumous  child,  the  devise  to  the  nephew  took  effect 

The  case  of  White  v.  Baarber^  5  Burr.  2703,  is  not  law. 

This  was  an  action  of  ejectment  brought  to  recover  the  freehold 
estate,  situate  at  Fishburn,  in  the  county  of  Durham,  called  "  The 
Falls,"  which  is  mentioned  in,  and  devised  by,  the  will  hereinafter 
referred  to.  The  defendants  pleaded  not  guilty,  and  entered  into  the 
usual  consent  rule.  The  cause  came  on  for  trial  at  the  last  Summer 
assizes  for  the  county  of  Durham,  before  Cresswell,  J.,  when  the 
plaintiff  was  nonsuited,  subject  to  the  opinion  of  this  court  upon  the 
following  case :  Gilbert  Trotter,  of  Fishburn  aforesaid,  yeoman,  being 
at  the  time  of  making  his  will,  and  thenceforth  to  the  time  of  his 
death,  seized  in  fee  of  the  property  in  question,  made  and  published 
a  will  on  the  18th  January,  1787,  executed  and  attested  in  the  manner 
required  by  law  for  passing  real  estates  by  devise.  At  the  time  of 
making  his  said  will  the  testator  was  a  married  man,  (his  wife's  name 
being  Elizabeth,)  but  he  had  then  no  child  or  children.  He  had  not 
been  long  married,  and  evidence  was  given  at  the  trial,  that  at  the 
time  .of  making  his  said  will  he  was  very  ill,  and  thought  he  was. 
going  to  die.  The  evidence  of  the  facts  of  the  testator  being  ill,  and 
thinking  he  was  going  to  die,  was  objected  to  on  the  part  of  the 
plaintiff;  and  the  learned  judge  received  it,  subject  to  the  opinion  of 
this  honorable  court  After  making  his  said  will,  the  testator  pur- 
chased the  lands  recited  in  the  codicil  hereinafter  mentioned  to  have 
been  so  purchased  by  him,  and  situate  in  the  township  of  Trindon,  in 
the  county  of  Durham,  and  on  the  3d  July,  1799,  he  made  and  pub- 
lished a  codicil  to  his  said  will,  executed  and  attested  in  the  manner 
required  by  law  for  passing  real  estates  by  devise.  Between  the  date 
of  the  will  and  the  date  of  the  codicil,  that  is  to  say,  on  the  1st  June, 
1789,  the  testator's  daughter  and  only  child,  Elizabeth  Trotter,  who  is 
mentioned  in  the  codicil,  was  born.  Her  mother  was  the  said  Eliz- 
abeth, who  also  survived  the  said  testator,  and  is  after  mentioned  as 
his  widow.  On  the  18th  April,  1809,  the  testator  died,  without  hay- 
ing altered  or  revoked  his  said  will  and  codicil,  or  either  of  them,  save 
so  far  as  the  codicil  may  have  affected  the  will,  leaving  his  said  widow 
and  his  said  daughter,  and  abo  his  nephew,  Gilbert  Robson,  who  is 
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mentioned  in  the  will,  surviving  him.  On  the  death  of  the  testator, 
in  1809,  his  said  widow,  Elizabeth,  entered  upon  and  took  possession 
of  the  Fishburn  estate,  and  enjoyed  it  to  the  time  of  her  death,  which 
occorred  on  the  31st  July,  1834.  The  two  female  lessors  of  the  plain- 
tiff are  the  co-heiresses  at  law  of  the  testator's  said  nephew,  Gilbert 
Bobson,  who  died  intestate  on  the  10th  December,  1843.  The  de- 
fendants are  the  devisees  in  fee  of  Elizabeth  Trotter  Thompson,  who 
was  the  daughter  and  heiress  at  law  of  the  testator's  said  daughter, 
Elizabeth  Trotter.  The  said  Elizabeth  Trotter,  having  married  Sam- 
tiel  Thompson,  died  in  1823,  and  the  said  Elizabeth  Trotter  Thompson 
died  unmarried,  in  December,  1844.  On  the  death  of  her  said  grand- 
mother, in  1834,  the  said  Elizabeth  Trotter  Thompson  entered  upon 
the  said  Fishburn  estate,  and  enjoyed  it  till  her  death.  The  question 
for  the  opinion  of  the  court  is,  whether,  under  the  above  circumstances, 
the  testator's  estate,  called  "  The  Falls,"  situate  at  Fishburn,  passed 
by  his  will  and  codicil,  or  either  of  them,  to  his  widow  for  life,  with 
remainder  to  his  said  nephew,  Gilbert  Robson,  in  fee.  If  the  court 
shall  be  of  opinion  that  the  said  estate  passed  to  the  testator's  widow 
for  life,  with  remainder  to  his  said  nephew  in  fee,  then  the  rule  nisi 
which  has  been  granted  to  set  aside  the  nonsuit,  and  to  enter  a  verdict 
for  the  plaintiff,  is  to  be  made  absolute.  If  the  court  shall  be  of  a 
contrary  opinion,  then  the  rule  is  to  be  discharged.  The  following 
are  the  material  parts  of  the  will  referred  to  in  the  above  case:  "I 
give  and  devise  unto  my  dear  wife,  Elizabeth  Trotter,  and  her  assigns, 
all  that  my  messuage,  house,  and  premises  thereunto  belonging,  situ- 
ate, lying,  and  being  in  Fishburn,  and  all  those  my  freehold  lands, 
tenements,  and  hereditaments  situate,  lying,  and  being  in  the  township 
of  Fishburn  aforesaid,  called  and  known  by  the  name  of  *  The  Falls,' 
to  hold  the  same  to  my  said  wife,  Elizabeth,  and  her  as^figns,  for  and 
during  the  term  of  her  natuml  life ;  and,  subject  thereto,  I  give  and 
devise  all  and  singular  my  said  messuage,  house,  and  premises  situate 
in  Fishburn  aforesaid,  and  all  those  my  freehold  lands,  tenements, 
and  hereditaments  situate,  lying,  and  being  in  the  township  of  Fish- 
burn aforesaid,  and  all  and  every  other  my  freehold  estate  of  what 
nature  soever,  or  wheresoever,  unto  rny  nephew,  Gilbert  Robson,  son 
of  Thomas  Robson,  of  the  city  of  Durham,  innkeeper,  who  inter- 
married with  my  sister  Margaret,  to  hold  the  same  unto  my  said 
nephew,  Gilbert  Robson,  his  heirs  and  assigns  forever."  The  testator 
then  bequeathed  unto  his  nephews  certain  legacies,  payable  out  of  the 
said  lands  called  "The  Falls;"  and  then  declared  as  follows:  "But 
I  do  hereby  declare,  that  in  case  my  said  wife,  Elizabeth,  should  at 
my  decease  beVpregnant  with  a  child  or  children,  that  then,  and  in 
such  case,  all  and  every  my  devise  to  my  said  nephew,  Gilbert  Rob- 
son, of  my  said  messuage  and  premises,  and  of  my  said  freehold 
lands  and  premises,  and  my  legacies  of  30/.  apiece  to  my  said  nephews, 
Thomas  Robson,  William  Bobson,  and  John  Robson,  shall  totally 
cease,  and  shall  not  be  mised  and  paid ;  and  if  it  should  so  happen 
that  the  said  Elizabeth,  my  wife,  should  be  brought  to  bed  of  any  such 
child  or  children  after  my  decease,  then  I  give  all  and  singular  the 
same   messuage,  lands,  tenemenM*,  and  hereditaments,  so  by  me 
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heretofore  devised,  to  such  one  child,  if  more  than  one,  as  shall  be  a 
son,  the  elder  of  which  to  be  preferred,  as  in  seniority  of  age  and 
priority  of  birth."  It  is  not  necessary  to  set  out  the  codicil.  In  it 
the  testator  recited  that,  since  the  making  of  his  will,  he  had  purchased 
certain  fields,  and  he  thereby  devised  such  fields  to  his  wife  for  life, 
with  remainder  in  fee  to  the  testator's  daughter,  Elizabeth.  The  case 
was  now  argued  by 

Manistt/j  for  the  lessors  of  the  plaintiff.  It  is  submitted  that,  if  the 
will  stood  alone,  the  nephew  would  be  entitled  to  the  estate  in  fee  on 
the  death  of  the  widow.  The  sole  event  on  which  the  devise  to  the 
nephew  was  to  fail  is  pregnancy  at  the  time  of  the  death  of  the  tes- 
tator, and  this  is  expressed  in  plain  and  unambiguous  language.  The 
case  to  be  supported  on  the  other  side  must  go  to  this  extent,  that 
the  will  provided  that,  if  a  child  should  be  born  in  the  lifetime  of  the 
testator,  the  devise  to  the  nephew  was  to  cease ;  but  this  would  be  to 
alter  what  is  expressed  in  the  will,  and  the  testator  may  well  be  sup- 
posed ,to  have  known  that  if  he  had  a  child  born  in  his  lifetime  he 
would  be  able  to  have  altered  his  will.  Thp  case  of  White  v.  Barber^ 
5  Burr.  2703,  was  relied  on  by  the  defendants  at  the  trial,  but  in  that 
case  there  was  a  clear  perception  of  the  intention  of  the  testator,  an4 
what  the  court  did  was  only  to  supply  a  defect  in  the  expression  of 
such  intention.  The  cases  of  Bootle  v.  Blundelly  19  Ves.  502 ;  Driver 
v.  Frank,  6  Price,  41 ;  Boreham  v.  Bignall,  14  Jur.  265 ;  and  Bird  v. 
Luckiej  14  Jur.  1015,  show  that  the  courts  are  not  to  conjecture  what 
the  testator  intended,  but  to  construe  the  will  according  to  the  inten- 
tion as  collected  on  the  face  and  from  the  language  of  the  will ;  and, 
as  said  by  Wigram,  V.  C,  in  Boreham  v.  Bignally  the  court  is  "  com- 

Eelled  to  consider  it  not  only  with  reference  to  the  events  which  actually 
appened,  but  to  those  which  might  have  happened,  and  are  expressly 
provided  for  by  the  will."  It  is  further  submitted,  that  the  will  and 
codicil  in  this  case  must  be  read  together  as  one  instrument  as  of  the 
date  of  the  codicil,  unless  a  contrary  intention  is  shown ;  and  that  if 
there  is  such  a  contrary  intention,  the  onu^  lies  on  the  other  side  to 
show  it  Barnes  v.  Crotae,  1  Ves.  486.  Holme  v.  Hecate j  1  Mer.- 
285.  Rowley  v.  Eyton,  2  Mer.  128.  Doe  d.  York  v.  Walker,  13  Law 
J.  Rep.  (n.  s.)  Exch.  163 ;  12  M.  &  W.  591.  GoodtUle  v.  Merediih^ 
2  Mau.  &  S.  5. 

Malins,  Q.  C,  {Knowles,  Q.  C,  and  AtherUm  with  him,)  for  the  de- 
fendants. It  is  clear  that  the  first  object  of  the  testator  was  to  provide 
for  his  wife,  and  next  for  his  nephew ;  but  being  recently  married,  and 
not  knowing  whether  he  might  have  any  child  or  not,  he  says  by  his 
will,  in  effect,  **  If  I  shall  have  issue,  they  are  to  take  in  preference  to 
the  nephew."  The  testator,  however,  was  then  expecting  death  before 
he  should  have  any  child,  so  he  provides  for  his  issue  in  a  particular 
way,  and  says,  that  if  his  wife  shall  be  pregnant  when  he  dies,  the 
child  which  may  be  afterwards  bom  is  to  have  the  estate.  Even  if 
there  was  no  authority,  the  court  ought  to  decide  in  favor  of  the  de- 
fendants ;  but  the  case  of  White  V.  Barber j  5  Burr.  2703,  is  an  express 
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aathcnrity  in  point  There  the  testator,  having  one  son,  T.  P.,  living 
at  the  time  of  making  his  will,  devised  to  his  wife  until  T.  P.  attained 
twenty-one,  and  then  to  him  in  fee ;  but  if  his  wife  should  be  enceinte 
with  one  or  more  children  at  the  time  of  his  decease,  and  T.  P.  should 
die  without  issue  before  twenty-one,  such  child  or  children  then  living, 
then  he  devised  to  his  wife  until  they  attained  twenty-one,  and  then  to 
such  children  in  fee ;  but  if  T.  P.  should  die  without  issue,  and  before 
twenty-one,  or  that  such  posthumous  children,  if  any,  should  die  with- 
out issue,  and  before  twenty-one,  then  to  his  wife  tor  life ;  remainder 
over  to  his  nephews,  in  fee.  The  testator  died,  leaving  two  younger 
children,  born  in  his  lifetime,  but  not  leaving  his  wile  enceinte^  and  T.  P. 
died  a  minor,  without  issue;  and  the" court  of  king's  bench  held,  that 
these  two  younger  children  were  entitled  to  an  estate  in  fee  under  the 
will,  at  their  respective  ages  of  twenty-one.  Coleridge,  J,,  in  Morall 
V.  SuUon^  1  Ph.  533.  So,  laggard  v.  laggard^  Pre.  Ch.  177,  cited  in 
Wms.  Exors.,  is  an  instance  where  a  child  will  be  considered  a  post- 
humous child,  although  born  in  the  lifetime  of  the  testator.  In  this 
case,  it  is  submitted,  that  the  moment  a  child  is  born,  the  devise  to 
the  nephew  is  gone.  There  are  many  authorities  to  show  that  the 
court  should  not  adhere  to  the  strict  meaning  of  the  words,  but  should 
give  effect  to  the  testator's  intention,  a  different  state  of  things  having 
arisen  from  what  was  contemplated  by  him  at  the  time  he  made  his 
wilL  Meadows  v.  Parry ^  1  V.  &  B.  124 ;  Murray  v.  Jones^  2  V.  &  B. 
313;  Mackinnonv.  Sewellj  2  My.  &  K.  202,  where  the  cases  are  re- 
viewed and  commented  on  by  Lord  Brougham.  Wilson  v.  Mounts  2 
Beav.  397,  is  to  the  same  effect 

JcRvis,  C.  J.  I  am  of  opinion,  in  this  case,  that  the  nephew  took 
an  estate  in  fee  after  the  wife's  death,  and  that  the  rule  must,  there- 
fore, be  made  absolute  for  entering  a  verdict  for  the  plaintiff.  There 
seems  no  difficulty  as  to  the  principle  which  ought  to  govern  this 
case ;  the  difficulty  is  to  apply  that  principle.  We  must  take  it  that 
there  is  a  positive  devise  to  the  wife  for  her  life,  with  remainder  to  the 
nephew  in  fee ;  and  to  construe  the  will  in  favor  of  the  defendants, 
there  must  be  shown  to  be  an  intention  to  defeat  that  devise.  The 
rule  is  clear,  that  the  intention  must  be  apparent  on  the  face  of  the 
will,  and  that  there  should  be  words  used  capable  of  carrying  that  in- 
tention into  effect.  It  was  assumed,  on  the  argument  for  the  defend- 
ants, that  the  testator  was  apprehensive  of  immediate  death  at  the 
time  of  nlaking  his  will,  and  that  he  then  had  no  children.  It  was 
said  that  he  contemplated  not  only  his  wife  being  enceinte  and  hav- 
ing a  child,  but  the  possibility  of  her  having  one  at  any  time  after- 
wards ;  but  that  is  to  suppose  an  intention  different  from  that  which 
was  ih  the  mind  of  the  testator.  The  testator's  intention  at  the  time 
he  made  his  will  was  to  provide  for  a  posthumous  child ;  in  the  event 
contemplated,  he  says,  ^  If  I  die  leaving  my  wife  at  my  decease  preg- 
nant with  a  child,  then  the  devise  in  favor  of  my  nephew  is  to  cease." 
The  defendants  wish  us  to  go  away  from  that  which  was  then  the 
existing  intention  of  the  testator,  and  for  us  to  infer  that  he  intended 
by  bis  will  to  provide  for  children  bom  in  his  lifetime,  if  the  event  he 
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then  contemplated  Rhould  not  happen.  But  I  cannot  do  so ;  for  the 
testator  knew  that  if  a*^  child  should  afterwards  be  born  in  his  lifetime, 
it  was  competent  for  him,  if  he  thought  fit,  to  revoke  his  will.  It 
seems  tx)  me,  therefore,  that  the  principal  matter  is  wanting,  which 
is  the  condition  of  the  rule,  namely,  an  intention.  It  was  assumed, 
in  the  argument  by  the  defendants,  that  there  was  such  intention  ; 
but  I  think,  that,  taking  into  consideration  the  then  present  inten- 
tion of  the  testator  to  make  a  provision  for  a  posthumous  child, 
the  will  shows  a  contrary  intention  to  what  the  defendants  assumed, 
and  that  it  is  unnecessary  to  speculate  on  what  the  testator  might 
have  done  in  another  state  of  things.  I  cannot  fail  to  see  that  this 
decision  may  be  said  to  conflict  with  While  v.  Barber ;  but  if  it  be 
necessary  to  depart  from  that  case,  I  am  prepared  to  do  so,  as  I  do 
not  think  that  that  case  was  correctly  decided.  In  that  case  the  court 
^[athered  the  intention  from  the  will,  but  they  supplied  a  devise,  deem- 
ing it  impossible  that  the  father  would  provide  for  a  posthumous  child, 
leaving  children  in  esse  unprovided  for.  That  is,  in  my  opinion,  a 
direct  violation  of  authority,  and  must  be  overruled.  It  is  not  neces- 
sary in  the  present  case  to  consider  the  fact  of  the  codicil,  if  the  will 
has,  as  I  think  it  has,  the  effect  of  excluding  the  child  born  in  the 
testator's  lifetime. 

Maule,  J.  I  am  of  the  same  opinion,  that  the  nephew  is  entitled 
to  take  under  the  devise  in  the  will  of  his  uncle.  This  is  in  a  great 
measure  opposed  to  the  case  of  Wliite  v.  Barber.  That  decision  I 
understand  in  the  sense  in  which  Coleridge,  J.,  understood  it  in  ilfor- 
rall  V.  Suttofij  1  Ph.  533.  In  White  v.  Barber  the  court  inferred,  from 
the  relation  in  which  the  testator  stood  to  the  different  claimants  to 
the  property,  that  it  was  in  the  highest  degree  improbable  he  should 
not  intend  to  provide  by  his  will  for  one  of  the  classes,  which,  in  their 
judgment,  was  nearer  his  affections  than  the  nephew,  who  was  clearly 
intended  by  the  will  to  take  in  some  event.  I  do  not  think  that  that 
is  sound  law.  Unless  we  can  find  apt  words  to  carry  out  the  inten- 
tion, however  much  we  may  be  satisfied  that  it  was  tne  intention  of 
the  testator  to  do  something,  we  cannot  give  effect  to  it.  In  the  case 
of  While  V.  Barber,  the  court,  acting  on  what  they  considered  to  be 
the  intention,  did  not  construe  what  the  testator  had  said,  but  they 
interpolated  a  devise  such  as  they  thought  necessary  for  the  purpose 
of  executing  that  intention.  The  intention  which  they  ascribed  to 
him  was,  not  to  leave  after-born  children  unprovided  for.  But  sup- 
pose such  an  intention  to  be  ever  so  clearly  evinced ;  suppose  a  recital 
in  the  will  of  such  intention ;  yet  if  there  be  no  apt  words  used  to  pro- 
vide for  this,  the  answer  wiU  be  qiiad  voluU  rum  dixU,  Even  if  a 
testator  had  recited  at  the  end  of  his  will  that  he  had  provided  for  all 
his  children,  still,  unless  there  were  some  words  which  could  be  con- 
strued  to  provide  for  them,  the  court  could  not  give  effect  to  his  listen- 
tion.  The  case  of  White  v.  Barber  proceeded  on  erroneous  principles, 
and  it  has  little  judicial  authority  in  support  of  it.  mi,  Malins 
assumed  that  the  testator  expected  immediate  death,  and  that  he  had 
provided  in  the  expectation  of  that  event  only.    It  foUowSi  then,  that. 
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however  improbable  it  was  that  the  testator  should  intend  to  give  to 
a  posthumous  child  only,  there  could  be  no  pretence  for  supposing 
that  he  intended  to  provide  for  children  bom  in  his  lifetime,  lor  the 
instrument  which  he  executed  he  expected  would  be  called  into  oper- 
ation only  in  the  event  of  his  so  dying  that  he  could  leave  no  child 
but  a  posthumous  one ;  so  that  there  is  no  kind  of  presumption  that 
he  intended  by  the  will  to  provide  for  a  child  after  born  which  Xvas 
not  a  posthumous  child.  On  the  contrary,  it  is  clear  that  he  did  not 
entertain  any  such  intention.  The  circumstances  under  which  the 
will  was  made,  so  far  from  showing  an  intention  to  provide  for  all 
children,  including  posthumous  and  not  posthumous,  negative  such 
intention.  It  is  true  that  it  does  not  show  that  the  testator  preferred 
postbumous  children  to  children  not  posthumous;  but  it  shows  that 
there  was  no  intention  on  his  part,  by  this  instrument,  to  provide  for 
any  but  posthumous  children.  It  is  not  impossible  that  the  party 
drawing  the  will  for  him  might  have  said  to  him,  "  Suppose  you  have 
a  child  in  your  lifetime ; "  and  the  testator  might  have  answered,  "  If 
so,  I  can  make  a  new  will;  at  present  I  am  providing  for  what  is 
going  to  happen,  my  immediate  death.  I  therefore  make  provision 
applicable  to  that  state  of  things  only."  The  testator  leaves,  in  clear 
'and  unambiguous  terras,  whether  he  survives  or  not,  the  estate  to  his 
nephew,  and  there  is  nothing  which  takes  it  away  from  him.  I  clearly 
consider,  that,  in  deciding  in  favor  of  the  nephew,  the  court  does  not 
decide  that  the  testator's  family  is  provided  for  in  the  same  manner 
as  it  would  have  been  by  the  testator  if  the  question  had  now  been 
put  to  him,  but  that  the  court  gives  to  the  only  instrument  which  shows 
what  was  the  intention  of  the  testator  the  only  operation  which  the 
testafor  intended  that  it  should  have,  however  otherwise  he  might  have 
intended  to  have  provided  under  a  different  state  of  facts. 

Cresswell,  J.  I  thought  the  case  of  W/iite  v.  Barber  was  an  au- 
thority for  the  defendants,  and  I  acted  on  it  at  nisi  priiis ;  but  sitting 
here  I  am  not  bound  by  that  decision,  and  I  think  that  case  is  not 
law.  A  distinction  may  be  taken,  in  one  sense,  between  that  case 
and  the  present  one,  that  there  it  did  not  take  away  an  estate  previ- 
ously given,  but  conferred  an  estate,  whilst  here  it  takes  away  the 
estate  given  to  the  nephew.  But,  however,  the  same  question  is  to 
be  disposed  of  under  the  present  case  as  under  that  of  White  v.  J?ar- 
ber^  and  the  distinction,  therefore,  is  immaterial.  The  question  is, 
what  effect  the  testator  intended  should  be  given  to  his  will,  and  are 
the  words  used  sufficient  to  accomplish  it  ?  Now,  for  the  defendants 
to  support  the  nonsuit,  it  must  be  argued,  that  by  this  instrument  the 
testator  intended,  on  any  child  being  born  in  his  lifetime,  to  take 
aw^ay  the  estate  previously  given  to  the  nephew ;  but  the  circumstances 
show  that  he  did  not  contemplate  a  child  being  born  in  his  lifetime; 
had  he  thought  of  such,  he  might  have  made  a  very  different  will. 
And  even  if  we  were  to  imagine  that  the  testator  did  intend  to  pro- 
vide for  ail  his  children,  I  cannot  say  that  the  words  used  are  sufficient 
to  accomplish  it.  The  rule,  therefore,  must  be  made  absolute  to  enter 
a  verdict  for  the  plaintiff. 
VOL.  II.  27 
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Williams,  J.  I  am  of  the  same  opinion.  The  will  gives,  in  clear 
terms,  an  estate  to  the  nephew,  and  the  testator  contemplates  one 
event,  and  one  event  only,  on  which  that  estate  is  to  be  taken  away 
from  the  nephew  —  namely,  the  testator  dying  leaving  his  wife  en- 
ceinte. That  event  has  not  happened,  and  therefore  the  devise  to  the 
nephew  must  take  effect 

Rule  absolute  to  enter  a  verdict  for  the  plaintiff. 


Dickson  v.  Zizinia  &  another.^ 

Jannaiy  18,  1851. 

Contract  —  Construction  —  Warranty  —  Implication  —  Expressum 

facit  cessare  taciturn. 

An  express  warranty  will  not  be  extended  by  implication  from  other  parts  of  the  contract  in 
which  it  occurs. 

The  declaration  stated  that  the  defendants  sold  to  the  plaintiff  a  cargo  of  com  then  shipped 
at  Orfano  on  board  t)ie  O.,  at  a  certain  price,  including  freight  to  Cork,  LiverpooK  or 
London ;  that  it  was  agreed  that  the  quality  should  be  of  a  certain  aTeragc,  and  that  the 
corn  had  been  shipped  on  board  in  good  and  merchantable  condition.  Breach,  that  it 
was  not  shipped  in  good  and  merchantable  condition  for  the  performance  of  the  said 
▼oyage : — 

Held^  that  it  was  a  misdirection  to  ask  the  jury  whether  the  com  was  good  and  merchantable 
for  a  foreign  voyage. 

Assumpsit.  The  declaration  stated  that,  on  the  19th  of  March, 
1847,  the  plaintiff,  at  the  request  of  the  defendants,  bargained  for  and 
agreed  to  buy  of  the  defendants,  and  the  defendants  then  sold  to 
the  plaintiff  a  certain  cargo,  to  wit,  the  cargo  of  Indian  com  then 
shipped  at  Orfano  on  board  the  Ottoman^  &c.,  at  the  price  of  565.  per 
quarter  free  on  board,  including  freight,  insurance  to  Cork,  Liverpool, 
or  London,  as  per  charter  party,  calling  at  Cork  for  orders,  &c.,  and 
that  it  was  agreed  that  the  quality  of  the  said  Indian  corn  was  equal 
to  the  average  of  the  shipments  of  Salonica  that  season,  to  wit,  the 
season  of  1847,  and  that  the  said  Indian  corn  had  been  shipped,  io 
wit,  in  and  on  board  the  said  ship  or  vessel  called  the  Ottoman^  in 
good  and  merchantable  condition ;  and  in  consideration  that,  &c.,  the 
defendants  then  promised  the  plaintiff  that  the  quality  of  the  said 
Indian  corn  was  equal  to  the  average  of  the  shipments  of  Salonica, 
&c.,  and  that  the  said  Indian  corn  had  been  shipped,  &c.,  in  good  and 
merchantable  condition.  Breach,  that  the  said  Indian  corn  had  not 
nor  had  any  part  thereof  been  shipped,  nor  was  the  same  or  any  part 
thereof  at  the  time  of  the  shipment  thereof,  or  at  any  other  time,  in 
TOod  and  merchantable  condition,  or  in  a  fit  and  proper  state  or  con- 
dition to  be  shipped  or  put  on  board  the  said  ship  or  vessel  for  the 

1  20  Law  J.  Rep.  (w.  s.)  C.  P.  73. 


COURT   OF  COMMON  PLEAS,  1850-51.        •  315 

Dickson  v.  Zizinia  &  anotlier. 

perfoimance  of  the  said  voyage,  to  wit,  from  Orfano  aforesaid  to  Cork, 
London,  or  Liverpool  aforesaid. 

Second  plea.  That  the  said  corn  had  been  shipped,  and  the  same 
and  every  part  thereof  at  the  time  of  the  shipment  thereof  was  in 
good  and  merchantable  condition. 

At  the  trial,  before  Wilde,  C.  J.,  at  the  sittings  for  London,  in  Trin- 
ity term,  1850,  the  contract  set  out  in  the  declaration  was  proved.  At 
the  time  the  contract  was  entered  into,  the  19th  of  March,  1847,  the 
vessel  was  on  her  passage.  The  corn  was  shipped  on  the  19th  of 
February,  and  the  vessel  sailed  the  next  day.  The  ship  met  with 
rough  weather,  and  was  obliged  on  the  4th  of  March  to  put  into 
Malta.  It  was  then  discovered,  on  opening  the  hatches,  that  the  corn 
had  become  heated ;  and  the  captain,  after  taking  proper  advice,  sold 
the  cargo  in  order  to  avoid  a  total  loss,  realizing  the  sum  of  630/. 
The  action  was  brought  for  3074/.  Is.  3d.,  the  price  of  the  cargo,  which 
the  plaintiff  had  paid  according  to  the  terms  of  the  contract,  and 
interest  thereon. 

The  lord  chief  justice,  in  summing  up,  left  two  questions  to  the  jury : 
first,  whether  the  corn  was  at  the  time  of  shipment  in  a  good  and  mer- 
chantable condition /or  a  foreign  voyage  \  and,  second,  whether  it  was 
in  a  good  and  merchantable  condition  generally  for  sale  at  the  port  of 
shipment  The  jury  declined  giving  an  opinion  on  the  last  point,  but 
found  for  the  plaintiff  on  the  first  A  bill  of  exceptions  was  tendered, 
but  was  afterwards  abandoned. 

Greenwood^  November  6th,  obtained  a  rule  nisi  to  set  aside  the  ver- 
dict and  for  a  new  trial  on  the  ground  of  misdirection. 

Sir  F.  TTiesiger  and  Bramwell  now  showed  cause.  It  must  be 
taken  that  the  jury  found  that  the  corn  was  not  in  a  good  and  mer- 
chantable condition  for  a  foreign  voyage,  and  the  question  is  whether 
the  contract  contains  an  undertaking  on  the  part  of  the  defendants 
that  it  was.  It  is  not  necessary  in  this  case  to  consider  any  extrinsic 
matters  in  order  to  construe  the  contract,  because  it  expressly  states 
the  purpose  for  which  the  corn  was  sold.  It  is  submitted  that  by  the 
words  "  good  and  merchantable  condition"  must  be  meant  either  that 
the  com  was  shipped  in  a  good  and  merchantable  condition  for  all 
purposes,  or  that  it  was  in  a  good  and  merchantable  condition  in 
respect  of  the  matter  in  hand  between  the  parties.  In  either  case  the 
plaintiff  is  entitled  to  retain  his  verdict.  The  cases  which  may  be 
cited  on  the  other  side,  such  as  Grat/  v.  Car,  4  B.  &  C.  108 ;  Shepherd 
v,  Pybusy  4  Sc.  N.  R.  434 ;  s.  c.  11  Law  J.  Rep.  (x.  s.)  C.  P.  101 ;  Jones 
V.  Bright^  5  Bing.  533  ;  s.  c.  7  Law  J.  Rt*.p.  C.  P.  213 ;  Chanter  v.  Hop^ 
kinsj  4  Mee.  &  W.  399;  s.  c.  8  Law  J.  Rep.  (x.  s.)  Exch.  14 ;  Broton  v. 
Edgingtouy  2  Man.  &  G.  279  ;  s.  c.  10  Law  J.  Rep.  (\.  s.)  N.  P.  66, 
were  all  cases  where  a  warranty  was  implied ;  but  here  the  question  is 
how  far  an  express  warranty  is  to  be  extended.  The  circumstances 
of  the  purchase,  the  nature  of  the  thing  bought,  and  the  purpose  for 
which  it  was  bought,  are  apparent  on  the  face  of  the  contract,  and 
therefore  the  lord  chief  justice  was  right  in  leaving  the  first  question 
to  the  jury,  and  this  rule  ought  to  be  discharged. 
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Greenwood  and  Bovill^  m  support  of  the  rule.  The  breach  in  the 
declaration  first  follows  the  words  of  the  contract  before  set  out,  and 
then  adds  something  in  expansion  of  the  contract,  as  if  it  were  neces- 
sarily implied.  The  lord  chief  justice  left  the  case  to  the  jury  as  if  the 
contract  came  within  those  cases  in  which  a  warranty  has  been  im» 
plied  that  goods  were  fit  for  the  purpose  for  which  they  were  sold. 
The  plaintiff  himself  has  not  declared  on  the  contract,as  having  that 
effect.  There  is  no  implied  contract  here,  for  there  is  an  express  war- 
ranty which  cannot  be  extended  by  implication.  There  is  no  implied 
warranty  on  the  sale  of  a  specific  chattel.  Burnby  v.  Bollett^  16  Mee. 
&  W.  644 ;  s.  c.  17  Law  J.  Rep.  (n.  s.)Exch.  190,  is  a  recent  authority 
to  ^at  effect. 

[Matdey  J.  This  is  a  case  of  construing  an  express  warranty.] 
In  OliivarU  v.  Bailey^  5  Q.  B.  Rep.  288 ;  s.  c.  13  Law  J.  Rep.  (n.  s.) 
Q.  B.  34,  the  distinction  is  drawn  between  a  known  ascertained  arti- 
cle and  one  not  ascertained.  The  case  of  a  manufactured  article  dif- 
fers in  this  respect  from  that  of  another  chattel.  In  Parkinson  v. 
Lee,  2  East,  314,  where  there  was  a  sale  of  hops  by  sample,  and  a 
warranty  that  the  bulk  answered  the  sample,  it  was  held  that  there 
was  no  implied  contract  that  the  hops  should  be  merchantable.  In 
Barr  v.  Gibson,  3  Mee.  &  W.  390 ;  s.  c.  7  Law  J.  Rep.  (n.  s.)  Exch. 
124,  Parke,  B.,  said,  that  in  the  bargain  and  sale  of  an  existing  chattel, 
the  law  does  not  imply  a  warranty  of  its  condition.  Smith  v.  Jeffryes^ 
15  Mee.  &  W.  561 ;  s.  c  15  Law  J.  Rep.  (n.  s.)  Exch.  325,  is  to  the 
same  effect  In  Owens  v.  Dunbar,  12  -Irish  Law  Rep.  304,  the  ques- 
tion was,  whether  a  cargo  of  corn  sold  without  warranty  was  to  be 
held  to  have  been  impliedly  warranted  merchantable  at  the  port  of 
discharge,  and  it  was  decided  that  no  such  warranty  could  be  implied. 
Many  of  the  observations  in  that  case  are  applicable  to  the  present. 
Where  a  contract  is  required  to  be  in  writing,  the  court  will  not  im- 
ply any  term  into  it.  According  to  the  argument  on  the  other  side, 
even  if  there  had  been  no  express  words  of  warranty,  a  warranty  that 
the  goods  were  in  a  good  and  merchantable  condition  must  have  been 
implied.  If  that  be  so,  then  the  condition  which  is  expressed,  contain- 
ing the  words  "  at  the  time  of  shipment,"  limits  the  condition  or  war- 
ranty to  that  time.  For  these  reasons  the  learned  judge  was  wrong 
in  leaving  to  the  jury  the  question  whether  the  corn  was  in  a  good 
and  merchantable  condition  for  a  foreign  voyage,  and  this  rule  should 
be  made  absolute. 

Maule,  J.  I  am  of  opinion  that  the  rule  should  be  made  absolute. 
The  case  depends  upon  the  eonstruction  of  the  contract  set  out,  and 
whether  we  look  at  the  contract  merely  as  it  is  stated  in  the  declara- 
tion, or  with  reference  to  the  i^tate  of  things  within  the  knowledge  of 
both  parties,  I  think  that  it  has  not  the  meaning  which  the  lord  chief 
justice  put  upon  it  The  question  left  to  the  jury  was,  whether  the 
corn  was  in  a  good  and  merchantable  state  for  the  purpose  of  being 
conveyed  a  foreign  voyage.  Another  question  was,  whether  at  the 
time  of  the  shipment  the  corn  was  in  a  good  and  merchantable 
condition. 
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Whatever  may  be  the  legal  effect  of  the  words  used,  these  are  the 
words  of  the  contract.  The  jury  did  not  find  any  thing  respecting 
that  question,  but  did  find  upon  the  first  question.  They  said  that 
the  corn  was  not  in  a  good  and  merchantable  condition,  whether 
for  the  purpose  of  the  voyage  in  question  or  for  any  other  voyage  I 
forget ;  but  that  is  immaterial,  because  1  think  that  the  true  construe* 
tion  of  the  contract  is,  that  the  corn  was  warranted  to  be  good  and 
merchantable  simply.  If,  without  looking  at  the  extrinsic  facts  of  the 
case  in  respect  of  which  it  is  said  that  the  parties  may  have  con- 
tracted, we  limit  ourselves  to  the  declaration,  it  says  that  there  was  a 
sale  of  Indian  corn,  which  had  been  shipped  at  a  certain  place  on 
board  of  a  certaip  vessel,  with  the  intention  of  its  being  carried  to 
certain  ports  in  England  or  Ireland  by  that  vessel.  Then  come 
two  special  stipulations ;  the  first  respecting  the  quality  of  the  corn, 
in  which  it  is  said,  that  the  quality  shall  not  be  inferior,  but  equal,  to 
the  average  of  corn  shipped  that  year  at  Salonica.  It  is  further 
stipulated,  that  at  the  time  of  the  shipment  the  corn  was  in  a  good 
and  merchantable  condition.  One  stipulation  respects  the  quality  of 
the  corn,  the  other  regards  its  being  good  and  merchantable  at  the 
time  of  shipment  Now,  these  words  would  be  sensible  if  they  had 
no  reference  to  the  voyage  or  to  the  purpose  to  which  the  com  was 
destined.  It  is  said,  that  although  the  words  themselves 'make  an 
intelligible  contract,  yet,  as  it  appears  on  the  face  of  the  contract  that 
the  goods  were  to  be  sent  to  Cork,  that  makes  it  necessary  to  construe 
the  geneml  provision  as  a  special  one.  Now,  I  do  not  think  that  there 
is  any  necessity  fordoing  so.  It  may  well  be  that  a  person,  although 
he  knows  the  purpose  for  which  goods  are  shipped,  may  be  satisfied 
Vith  their  having  certain  qualities,  and  yet  a  judicious  party  would 
not  say  on  examination  that  they  were  good  and  merchantable  for 
the  purposes  intended.  The  ordinary  construction  must  be  adopted, 
and  we  cannot  have  recourse  to  another  construction  which  might  be 
derived  from  other  parts  of  the  contract  The  ordinary  construction 
must  be  one  which,  is  attended  with  some  inconvenience  before  the 
court  would  be  entitled  to  have  recourse  to  another  sense.  I  think 
that  the  proper  mode  of  construing  the  stipulation  in  this  case  is,  to 
hold  it  quite  independent  of  the  voyage  for  which  the  corn  was 
shipped.  It  may  well  be,  consistently  with  the  language  used  by  the 
parties,  that  no  condition  of  the  corn  of  the  average  of  Salonica,  of 
the  year  1847,  would  be  such  that  it  could  arrive  in  good  condition 
at  Cork.  The  plaintiff  has  taken  that  risk  on  himself.  He  stipulates 
for  a  certain  quality  and  a  certain  condition,  and  it  is  his  own  specu- 
lation to  send  the  corn  to  Cork.  Several  cases  have  been  cited 
about  implied  warranties.  Therci  are  two  answers  to  the  application 
of  those  cases ;  first,  that  no  warranty  is  implied  in  the  sale  of  a  par- 
ticular chattel;  and  the  other,  that  the  parties  have  in  this  case 
expressed  the  warranty  in  the  words  which  they  are  to  be  bound  by. 
It  would  be  most  mischievous  to  superadd  a  tacit  condition  relating 
to  a  circumstance  provided  for  by  the  express  words  of  the  parties. 
If  a  man  sold  a  horse  and  warranted  it  sound,  and  the  vendor  knew 
that  it  was  intended  to  carry  a  lady,  and  the  horse  was  sound,  bui 

27* 


818  COURT   OF  COMMON  PLEAS,  1850-51. 

Keateq  v.  Cadogan. 

was  not  fit  to  carry  a  lady,  there  would  be  no  breach.  So,  with 
respect  to  any  other  warranty,  the  maxim  to  be  applied  is,  "  expressnm 
facit  cessare  taciturn."  Were  the  law  otherwise,  it  would  very  much 
infringe  on  the  liberty  of  parties  making  contracts.  It  would  in  such 
case  be  necessary  to  express  that  it  is  not  intended  to  go  beyond  the 
language  employed.  I  think,  therefore,  that  the  contract  was  not 
properly  construed,  and  that  the  case  must  go  down  again  for  trial. 

Williams,  J.  I  am  of  the  same  opinion.  I  think  there  is  no  legal 
principle  and  no  circumstance  in  the  case  which  should  make  us 
extend  the  warranty.  In  my  opinion,  the  com  might  have  been 
shipped  in  a  good  and  merchantable  condition,  although  it  could  not 
be  said  that  it  was  fit  for  a  foreign  voyage.  Therefore,  the  question 
put  to  the  jury  does  not  dispose  of  the  case,  and  I  think  for  that 
reason  there  should  be  a  new  trial. 

Talfourd,  J.,  concurred.^  Rule  absolute. 


Keates  V,  Cadooan.' 

January  20,  1851. 

> 

Landlord  and  Tenant  —  Condition  of  Premises  —  Action  on  the  Case 

—  Deceit  —  Concealment, 

Where  the  intended  lessor  of  a  particnlar  hoase  knows  that  the  house  is  in  a  ruinona  staft 
and  danj2:crous  to  occupy,  and  that  its  condition  is  unknown  to  the  intended  lessee,  and 
that  the  intended  lessee  t:ikcs  it  for  the  purpose  of  residing  in  it,  he  is  not  bound  to  disclose 
the  state  of  the  house  to  the  intended  lessee,  unless  he  knows  that  the  intended  lessee  is 
influenced  by  his  belief  of  the  soundness  of  the  house  in  agreeing  to  take  it,  or  unless  th« 
conduct  of  the  lessor  amounts  to  a  deceit  practised  upon  the  lessee. 

A  declaration  in  case  stated  that  the  defendant,  knowing  that  a  certain  house  was  in  such  a 
ruinous  and  dangerous  state  as  to  be  dangerous  to  enter,  occupy  or  dwell  in,  and  knowing 
that  the  state  of  the  house  was  unknown  to  the  plaintiff,  by  agreement  in  writing  demised 
the  said  house  to  the  plaintiif,  and  the  plaintiff  agreed  to  take  tlie  same  at  a  certain  rent, 
the  plaintiff  having  previously  proposea  to  take  the  house  for  the  purpose  of  immediately 
occupying  and  dwelling  in  the  same ;  that  the  plaintiff  commenced  dwelling  in  the  house 
without  notice  of  its  state,  and  so  continued  to  the  knowledge  of  the  defendant :  and  that 
the  defendant  neglected  his  duty  in  not  giving  the  plaintiff  notice  that  the  house  was  in  the 
said  state  before  entering  into  the  said  agreement,  and  before  the  plaintiff  commenced 
occupying.  That,  shortly  after  the  plaintiff  commenced  occupying,  uie  house  fell  down ; 
alleging  special  damage : — 

Held,  (on  demurrer  to  the  plea,)  that  this  declaration  was  bad,  there  being  nothing  to  show 
that  the  plaintiff  was  not  to  put  the  house  into  repair  before  he  commenced  occupying, 
and  it  not  being  alleged  that  he  was  induced  by  his  belief  of  the  soundness  of  the  house 
to  enter  into  the  agreement,  or  that  any  misrepresentation  was  made  by  the  defendant  to 
the  plaintiff  as  to  the  condition  of  the  house. 

EiU  ▼.  Gray,  1  Stark.  N.  P.  434,  distinguished. 

Case.     The  first  count  of  the  declaration  stated  that  whereas  the 
defendant,  before  and  at  the  time  of  the  committing  of  the  grievance 

1  Jervis,  C.  J.,  was  absent  >  90  Law  J.  Rep.  (r.  b.)  C.  P.  76. 
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by  him  as  hereinafter  next  mentioned,  was  possessed  of  a  certain 
dwelling-house,  situate  in  the  county  of  Middlesex,  and  which  said 
dwelling-house,  at  the  time  of  the  committing  of  the  said  grievance 
and  of  the  making  of  the  proposal  and  agreement,  and  of  the  plaintiff 
becoming  tenant  to  the  defendant  as  hereinafter  mentioned,  and 
thence  until  the  plaintiff  entered  into  and  occupied  and  dwelt  therein 
as  hereinafter  mentioned,  was  in  such  a  ruinous  and  dangerous  state 
and  condition  as  to  be  dangerous  to  enter,  occupy,  or  dwell  in,  and 
was  likely  wholly  or  in  part  to  fall  down,  and  thereby  do  damage  and 
injury  to  persons  and  property  therein,  and  which  the  defendant  then 
and  during  all  the  time  aforesaid  and  hereinafter  mentioned  well 
knew.  And  whereas  the  plaintiff,  without  any  knowledge,  notice, 
information,  or  warning  whatever  that  the  said  house  was  in  the  said 
state  and  condition,  or  likely  wholly  or  in  part  to  fall  down,  to  wit, 
on  the  20th  of  November,  1848,  proposed  to  the  defendant,  that  the 
defendant  should  demise  to  him,  and  that  the  plaintiff  should  take  of 
him  as  his  tenant  for  the  purpose  of  the  plaintiff  immediately  occu- 
pying and  dwelling  in  the  same,  the  said  dwelling-house  and  also  a 
certain  yard  adjoining  to  the  same  for  the  term  of  three  years  from 
the  29th  of  September,  1848,  at  a  certain  rent  and  upon  certain  terms 
to  be  agreed  upon  between  them.  That  the  defendant,  well  knowing 
the  premises,  to  wit,  on  the  20th  of  November,  1848,  by  an  agree- 
ment in  writing  then  made  between  the  defendant,  by  one  Daniel 
Price  Owen,  his  agent  in  that  behalf,  of  the  one  part,  and  the  plain- 
tiff of  the  other  part,  agreed  to  demise  and  did  demise  toVhe  plaintiff 
the  said  dwelling-house  and  yard  for  the  said  term  of  three  years 
from  the  said  29th  of  September,  1848,  at  the  yearly  rent  of  25/., 
'commencing  from  the  day  and  year  last  aforesaid,  payable  quarterly, 
the  first  quarter  to  become  due  on  the  25th  of  December,  1848,  the 
plaintiff  paying  all  rates,  &c.,  and  the  plaintiff  thereby  also  agreed 
with  the  defendant  to  take,  and  did  thereby  take,  the  said  dwelling- 
house  and  yard  for  the  said  term,  and  to  pay  the  said  rent  in  manner 
aforesaid,  and  the  said  rates,  &c.  That  the  plaintiff  thereupon  then 
entered  into  and  upon  the  said  dwelling-house,  and  commenced 
occupying  and  dwelling  therein.  That  for  and  during  all  the  time 
aforesaid,  and  from  thence  until  the  happening  of  the  injury,  loss, 
and  damage  as  hereinafter  mentioned,  he  did  not  have  any  notice, 
knowledge,  information,  or  warning  whatever  that  the  said  house 
was  lit  the  said  state  and  condition  so  as  to  be  dangerous  to  enter, 
occupy,  or  dwell  in,  or  that  it  was  likely,  wholly  or  in  part,  to  fall 
down,  and  the  defendant,  for  and  during  all  the  time  aforesaid,  well 
knew  that  the  plaintiff  had  not  any  such  notice,  knowledge,  informa- 
tion, or  warning,  and  [believed  ^]  that  he  could,  immediately  after 
the  making  of  the  said  agreement,  enter  into  and  upon,  and  occupy 
and  dwell  in  the  said  house ;  and  although  the  defendant  could  and 
might  before  the  making  of  the  said  agreement,  and  also  before  the 
plaintiff  so  entered  upon  and  commenced  oocupying  or  dwelling  in 
the  said  house  as  aforesaid,  have  given  or  caused  to  be  given  to  the 


1  Omitted  in  demurrer  books. 
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plaintiff  notice,  information,  or  warning  that  the  said  house  was  in 
the  said  state  and  condition,  and  likely  wholly  or  in  part  to  fall 
down,  and  although  the  defendant  ought  to  have  given  or  caused  to 
have  been  given  to  the  plaintiff  notice,  information,  or  warning  of  that 
fact,  yet  the  defendant,  not  regarding  his  duty  in  that  behalf,  wholly 
omitted  and  neglected  to  and  did  not  nor  would  at  any  time  give  or 
cause  to  be  given  t©  the  plaintiff  any  notice,  information,  or  warning 
whatever  that  the  said  house  was  in  the  said  state  and  condition,  and 
likely  to  fall  down,  but  wholly  neglected  and  omitted  so  to  do,  by 
means  of  which  premises  afterwards  and  shortly  after  the  plaintin 
had  so  entered  into,  upon,  and  commenced  occupying  and  dwelling 
in  the  said  house,  and  whilst  he  and  his  family  were  occupying  and 
dwelling  therein,  and  during  the  said  term  so  granted  to  him  therein 
as  aforesaid,  to  wit,  on,  &c.,  a  great  part  of  the  said  house,  by  reason 
of  its  being  in  such  ruinous  and  dangerous  state  and  condition  as 
aforesaid,  fell  down,  and  thereby  became  and  was  no  longer  habitable, 
and  thereby  the  lives  of  the  plaintiff  and  his  family,  occupying  and 
dwelling  in  the  said  house,  became  and  were  greatly  endangered,  &c. 
Special  damage  to  the  plaintiff's  wife,  goods,  «nd  business. 

Sixth  plea,  that  it  was  not  the  duty  of  the  defendant  to  have  given, 
or  caused  to  be  given,  to  the  plaintiff  such  notice,  information,  or 
warning  as  in  the  said  first  count  mentioned,  in  manner  and  form,  ice. 

To  this  plea  there  was  a  demurrer. 

Cleasbi/,  in  support  of  the  demurrer.  The  plea  is  bad  for  putting 
in  issue  matter  of  law. 

[Needham  admitted  that  he  coiild  not  support  the  plea.] 

Then,  the  only  question  is,  as  to  the  sufficiency  of  the  declaration. 
The  defendant  contends  that  the  duty  stated  to  have  been  neglected 
by  him  does  not  arise  from  the  facts  stated  in  the  declaration.  It  is 
sufBcicnt  for  the  plaintiff  to  state  facts  showing  that  a  good  cause  of 
action  exists,  even  though  the  duty  alleged  to  have  been  neglected  by 
the  defendant  may  not  be  correctly  stated.  Pamahy  v.  The  Lancaster 
Canal  Company^  11  Ad.  &  E.  223,  230 ;  s.  c.  9  Law  J.  Rep.  (n.  s.) 
Exch.  338.  The  facts  here  stated  show  a  good  cause  of  action.  A 
person  letting  a  house  to  another,  knowing  that  the  other  takes  it  for 
the  purpose  of  residence,  and  knowing  that  it  is  in  a  dangerous  state 
and  likely  to  fall  down,  and  that  the  other  takes  it  not  knowing  that 
it  is  in  this  state,  gives  a  cause  of  action  to  the  party  taMng  the 
house.  It  is  a  concealment  which  amounts  to  a  deceit.  This  is  not 
the  case  of  a  small  defect,  but  it  is  such  a  state  of  things  as  must,  if 
known  to  the  plaintiff,  have  prevented  him  from  taking  the  house  for 
the  purpose  for  which  he  wanted  it. 

[Maule,  J.  Not  if  he  could  have  repaired  it  at  a  small  expense. 
He  may  have  chosen  to  take  this  house  without  knowing  any  thing 
about  it.  If  a  man  says  to  another,  "  Sell  me  a  horse  fit  to  carry  me,*' 
and  the  other  sells  a  horse  which  he  knows  to  be  unfit  to  ride,  he  may 
be  liable  for  the  consequences ;  but  if  a  man  says,  "  Sell  me  that 
gray  horse  to  ijde,"  and  the  other  sells  it,  knowing  that  the  former  will 
not  be  able  to  ride  it,  that  would  not  make  him  liable.] 
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In  Hbdffson-  v.  Williamson,  1  W.  Black.  463,  concealment  of  the 
true  port  of  loaxiing  was  held  to  vitiate  a  policy  of  insurance.  The 
same  principle  upon  which  the  court  there  acted  applies  to  an  action 
CD  the  case  for  deceit  for  damage  sustained  by  the  concealment  of  a 
material  circumstance.  The  circumstance  here  concealed  is  most 
material  with  reference  to  the  object  the  plaintiff  had  in  view  in  tak- 
ing the  house,  which  object  was  known  to  the  defendant  In  Pilmore 
V.  Hood,  5  Bing.  N.  C.  97 ;  s.  c.  8  Law  J.  Rep.  (n.  s.)  C.  P.  J.1,  the  doc- 
trine now  contended  for  was  acted  upon ;  and  the  defcjndant  was  held 
liable,  though  he  had  made  no  representation  himself,  on  the  principle 
of  qui  iacet  consentire  videtur,  because  he  knew  that  the  representation 
had  been  made.  In  Larigridge  v.  Levy,  2  Mee.  &  W.  519 ;  s.  c.  6  Law  J. 
Rep.  (n.  s.)  Exch.  137 ;  aiHrmed  in  error.  Levy  v.  Langridg'e,  4  Mee.  & 
W.  337 ;  s.  c-  7  Law  J.  Rep.  (n.  s.)  Exch.  387,  at  p.  532,  the  court  say, 
**  We  decide  that  the  defendant  is  responsible  in  this  case  for  the  con- 
sequences of  his  fraud  whilst  the  instrument  was  in  the  possession  of 
a  person  to  whom  his  representation  was  either  directly  or  indirectly 
communicated,  and  for  whom  he  knew  it  was  purchased. 

[Jervis,  C.  J.  The  foundation  of  the  action  there  was  the  repre- 
sentation made.] 

Concealment  is  equivalent  to  a  representation.  The  real  ground 
of  the  action  was,  that  the  defendant  contemplated  that  the  gun  was  to 
be  used  by  the  plaintiff,  and  did  not  disclose  the  fact  that  it  was  danger- 
ous to  use.  So  here ;  the  house  is  let  for  residence,  and  the  defendant 
does  not  disclose  the  fact  that  it  is  dangefous  and  unfit  to  reside  in. 
He  also  cited  Comfoot  v.  Fowke,  6  Ibid.  358 ;  s.  c.  9  Law  J.  Rep. 
N.  8.)  Exch.  297 ;  and  Williams  v.  The  East  India  Company,  3  East, 
92.  In  mil  V.  Gray,  1  Stark.  434,  the  agent  who  had  been  employed 
by  the  plaintiff  to  sell  a  picture  by  Claude,  refused  to  tell  the  defend- 
ant whose  property  it  was,  and  permitted  the  defendant  to  purchase 
it  under  the  erroneous  'belief  (known  to  him,  the  agent)  that  the  pic- 
ture was  the  property  of  Sir  Felix  Agar.  The  plaintiff  brought  an 
action  for  the  price  of  a  Claude,  and  Lord  Ellenborough  nonsuited, 
saying,  "  Although  it  was  the  finest  picture  Claude  ever  painted,  it 
must  not  be  sold  under  a  deception.  The  agent  ought  to  have  cau- 
tiously adhered  to  his  stipulation,  that  he  should  not  communicate 
the  name  of  the  proprietor,  and  not  to  have  let  in  a  suspicion  on  the 
part  of  the  purchaser,  which  he  knew  enhanced  the  price.  He  saw 
that  the  defendant  had  fallen  into  a  delusion  in  supposing  the  picture 
to  be  Sir  Felix  Agar's,  and  yet  he  did  not  remove  it"  On  the  same 
principle,  this  contract  was  void  at  the  option  of  the  plaintiff;  and 
the  concealment  here  complained  of  being  followed  by  damage,  en- 
titles him  to  succeed  in  this  action. 

Needham^  contra,  was  not  called  upon. 

Jbrvis,  C.  J.  I  felt,  for  a  moment,  some  difficulty,  in  consequence 
of  the  case  which  has  been  cited.  Hill  v.  Gray;  from  the  first  reading 
of  which,  it  would  appear,  that  Lord  Ellenborough  had  there  decided, 
that  merely  allowing  the  vendee  to  purchase  while  laboring  under  a 
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delusion  with  regard  to  the  article  purchased,  was  sufficient  ground 
for  setting  aside  a  contract  of  sale  under  all  circumstances,  as  against 
the  vendor.  But  in  that  case  there  appears  to  have  been  af  positive 
aggressive  deceit  Lord  Ellenborough  says,  "  The  agent  ought  not  to 
have  let  in  a  suspicion  on  the  part  of  the  purchaser  which  he  knew 
enhanced  the  price,"  and  continues,  "  he  saw  that  the  defendant  had 
fallen  into  a  delusion  in  supposing  the  picture  to  be  Sir  Felix  Agar's, 
and  yet  he  did  not  remove  it."  Not  removing  that  delusion  might  be 
taken  as  equivalent  to  an  express  misrepresentation.  The  difficulty 
arising  from  that  case  being  disposed  of,  I  do  not  think  that  this 
declaration .  discloses  a  sufficient  ground  of  action.  It  is  not  con- 
tended that  there  was  any  warranty  that  the  house  was  fit  for  imme- 
diate occupation ;  but  it  is  said,  that  because  the  defendant  knows  it 
is  in  a  ruinous  state,  and  does  nothing  to  inform  the  plaintiff  of  that 
fact,  therefore  the  action  is  maintainable.  It  is  consistent  with  the 
state  of  things  disclosed  in  the  declaration,  that,  the  defendant  know- 
ing the  state  of  things,  the  plaintiff  may  have  come  to  him  and  said, 
"  Will  you  lease  that  house  to  me  ?  "  and  the  defendant  may  have 
answered,  "  Yes,  I  wilL"  It  is  not  contended  by  the  plaintiff  that  any 
misrepresentation  was  made ;  nor  is  it  alleged  tl>at  the  plaintiff  was 
acting  on  the  impression  produced  by  the  conduct  of  the  defendant 
as  to  the  state  of  the  house,  or  that  he  was  not  to  make  investigations 
before  he  began  to  reside  in  it  I  think,  therefore,  that  the  defendant 
is  entitled  to  our  judgment,  there  being  no  obUgation  on  the  defendant 
to  say  any  thing  about  the  state  of  the  house,  and  no  allegation  of 
deceit     It  is  an  ordinary  case  of  letting. 

Maule,  Cresswell,  and  Williams,  JJ.,  concurred. 

Judgment  for  the  defendant. 


Stewajit  v.  Collins.^ 

January  20,  1851. 

Pleading  ^^  Argumentativeness  —  Immaterial  Issue  —  Deed  of 
Arrangement  — 12  dj- 13  Vict.  c.  106,  s.  224,  225, 

A  plea  to  a  declaration  in  debt,  af^cr  setting  oat  a  deed,  which  it  alleeed  to  lie  a  deed  of 
nrranfi^emcnt  under  12  &  13  Vict  c.  106,  ^tween  the  defendant  and  nis  creditors,  stated, 
that  the  creditore  by  whom  and  on  whose  behalf  the  same  was  scaled,  were  "  more  than 
six  sevenths,  to  wit,  nine  tenths  "  in  number  and  value  of  the  creditors  of  the  defendant, 
&c.:  — 

Hdd^  (on  special  demurrer  for  argumentativeness,  and  for  attempting  to  raise  an  immatfrrinl 
issue,  &C.,)  that  the  plea  sufficiently  stated  the  deed  to  have  been  signed  *'  by  or  on  behalf 
of  six  sevenths  of  the  creditors  "  within  the  meaning  of  sect.  225. 

Debt  for  goods  sold  and  delivered,  and  on  an  account  stated. 
Pleas,  first,  as  to  all  except  22/.  parcel,  &c.,  nunquam  indebitatus ; 

1  20  Law  J.  Rep.  (if.  b.)  C.  P.  79. 
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second,  as  to  22L  parcel,  &c.,  and  the  causes  of  action  in  respect  there- 
of, a  plea  to  the  further  maintenance.  This  plea  (after  setting  out  a 
deed  between  the  defendant  and  certain  of  his  creditors,  by  which 
those  creditors  covenanted  and  agreed,  amoMgst  other  things,  not  to 
sue  the  defendant  for  any  of  their  debts  until  the  26th  of  February, 
1852,  and  that  the  deed  should  operate  as  a  release  and  might  be 
pleaded  in  bar  \o  any  suit  for  such  debts)  stated,  that  the  said  inden- 
ture, at  the  time  of  the  making  thereof,  and  at  all  times,  was  a  deed 
of  arrangement  between  the  defendant  and  his  creditors  within  the 
meaning  of  12  &  13  Vict  c.  106,  and  that  the  creditors  by  whom,  and 
on  whose  behalf,  the  same  was  sealed  as  aforesaid,  were  more  than 
six  severUhs,  to  wit,  nine  tenths  in  number  and  value  of  the  creditors 
of  the  defendant.,  within  the  meaning  of  the  said  statute,  whose 
debts  amounted,  within  the  meaning  of  the  said  statute,  to  the  sum 
of  lOL  and  upwards,  accounting  every  creditor  as  a  creditor  in  value 
in  respect  of  such  amount  only  as  upon  an  account  fairly  stated,  after 
allowing  the  value  of  mortgaged  property  and  other  such  available 
securities  or  liens  from  the  defendant,  appeared  to  be  the  balance  due 
to  him.  That  the  plaintiff  was,  at  the  time  of  making  the  indenture,  a 
creditor  of  the  defendant,  in  respect  of  the  causes  of  action  in  the  in- 
troductory part  of  the  plea  mentioned,  and  that  the  amount  in  the 
introductory  part  of  the  plea  mentioned  was  then  a  debt  due  from  the 
defendant  to  the  plaintiff,  within  the  meaning  of  the  indenture.  That 
after  the  signing  of  the  indenture  as  aforesaid,  the  plaintiff  had  notice 
of  the  defendant's  suspension  of  payment  and  of  the  said  indenture, 
and  was  requested  by  the  defendant  to  sign  it  as  one  of  the  parties 
of  the  third  part  That  three  calendar  months  from  the  time  when 
the  plaintiif  had  notice  of  the  said  suspension  and  indenture  had  ex- 
pired since  the  commencement  of  the  suit  That  the  defendant  had 
in  all  respects  performed  the  covenants  in  the  said  indenture  on  his 
part  to  be  performed.  That  the  trustees  appointed  by  the  indenture 
had  assented  and  acted.  That  by  reason  of  the  premises,  and  by 
force  of  the  statute  aforesaid,  the  said  indenture,  after  the  commence- 
ment of  the  suit  and  before  the  plea,  became  as  obligatory  on  the 
plaintiff  as  if  he  had  signed  the  same.  That  the  time  limited  by  the 
indenture  had  not  yet  elapsed ;  and  that  by  reason  of  the  premises 
and  of  the  prosecution  of  the  suit,  the  defendant  heretofore  and  after 
the  commencement  of  this  action,  to  wit,  on,  &c.,  became  and  was 
released  and  discharged  from  the  said  causes  of  action  in  the  intro- 
ductory part  of  the  plea  mentioned.  Verification,  and  prayer  of 
judgment,  &c.  i 

To  the  second  plea  there  was  a  special  demurrer,  assigning  for 
causes,  amongst  others,  that  the  plea  did  not  directly  allege  that  the 
deed  therein  mentioned  was  signed  or  executed  by,  or  on  behalf  of, 
six  sevenths  in  number  and  value  of  the  defendant's  creditors  men- 
tioned in  that  plea,  within  the  meaning  of  sects.  224  and  225  of  12  & 
13  Vict  c.  106  ;  also  that  the  plea  was  argumentative  and  tended  to 
raise  an  immaterial  issue. 

£L  Tempky  in  support  of  the  demurrer.     This  plea  is  intended  to 


324  COURT   OF   COMMON  PLEAS,  1850^1. 

Stewart  v.  CoUins. 

raise  a  defence  under  the  224th  section  of  12  &  13  Vict  c.  106.  The, 
deed  to  which  that  section  gives  the  effect  of  a  release  must  be  "a  deed 
entered  into  between  any  such  trader  and  his  creditors,  and  signed 
by,  or  on  behalf  of,  six  sevenths  in  number  and  value  of  those  cred- 
itors whose  d^bts  amount  to  10/.  and  upwards."  The  jJea  does  not 
properly  show  that  the  deed  relied  upon  was  signed  by,  or  on  behalf 
of,  six  sevenths  of  the  creditors.  It  alleges  that  it*was  signed  by 
more  than  six  sevenths,  to  wit,  nine  tenths.  This  averment,  if  trav- 
ersed, would  not  be  material  or  conclusive.  If  the  plaintiff  were  to 
traverse  it,  by  alleging  that  more  than  six  sevenths  did  not  sign,  that 
would  raise  an  immaterial  issue.  Burroughs  v.  Hodgson^  9  Ad.  &l 
E.  499 ;  s.  c.  8  Law  J.  Rep.  (n.  s.)  Q.  B.  113.  Paa-ker  v.  Gill,  5 
Dowl.  &.  L.  P.  C.  21.  This  is  an  argumentative  statement  that  six 
sevenths  signed. 

[Mauley  J.  Would  not  a  traverse  that  the  deed  was  not  signed  by 
six  sevenths  of  the  creditors  be  sufficient  ?] 

No ;  the  plaintiff  would  be  embarrassed  in  attempting  to  treat  it 
so.  He  would  not  know  whether  to  conclude  to  the  country  or  with 
a  verification. 

Bally  contra.  The  plea  is  framed  after  the  plea  in  Phillips  v.  Sur- 
ridgCy  19  Law  J.  Rep.  (n.  b.)  C.  P.  337,  and  the  present  objection  was 
not  there  taken.  The  meaning  of  the  statute  is  to  be  looked  at ;  the 
intention  of  the  legislature  clearly  is,  that  any  number  of  the  creditors, 
amounting  to  six  sevenths  at  the  least,  shall,  by  signing  such  a  deed, 
bind  the  rest.  It  would  have  been  a  good  traverse  to  say  in  the  repli- 
cation that  six  sevenths  did  not  sign. 

[JerviSy  C*  J.  Has  not  the  plaintiff  a  right  to  take  issue  upon  the 
allegation  as  made  in  the  plea,  and  to  say  more  than  six  sevenths  did 
not  sign  ?  Then,  suppose  the  jury  found  that  issue  in  his  favor,  would 
it  not  be  an  immaterial  finding  ?] 

S.  Temple  replied 

The  Court,  having  offered  BaU  leave  to  amend  on  the  usual  terms, 
which  was  refused,  delivered  judgment 

Jervis,  C.  J.  I  am  of  opinion  that  the  defendant  is  entitled  to  our 
judgment  When  it  is  considered  that  what  the  defendant  is  bound 
to  do  is,  to  state  facts  amounting  to  a  defence  within  the  act  of  Par- 
liament, and  that  he  does  correc^y  state  facts  amounting  to  a  defence, 
I  think  that  there  can  be  no  doubt  that  this  plea  is  sufficient  He  is 
not  bound  to  state  in  his  plea  that  exactly  six  sevenths  signed  the 
deed.  This  is  not  an  argumentative  statement  that  six  sevenths 
signed,  but  a  substantive  averment  which  might  be  traversed  by  the 
plaintiff,  that  six  sevenths  signed  within  the  meaning  of  the  statute. 

Maule,  J.  I  also  think  that  the  defendant  is  not  bound  to  call 
attention  to  the  very  words  of  the  statute,  but  only  to  state  matters 
of  fact  which  amount  to  a  defence ;  and  I  think  that  such  a  deed  is 
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a  defence  if  it  has  been  signed  by  nine  tenths  of  the  creditors,  provided 
that  nine  tenths  of  the  creditors  amount  to  more  than  six  sevenths, 
which  I  think  they  do.  If  the  plaintiff  wishes  to  deny  any  portion 
of  that  defence,  he  may  do  so  ;  or  he  may  state  some  matter  in  his 
replication  inconsistent  with  that  defence.  If  that  inconsistent  mat- 
ten  happens  to  be,  in  terms,  a  contradiction  of  some  material  allega. 
tion  in  the  plea,  the  modern  practice  is  to  conclude  to  the  country.  In 
ancient  times,  when  in  a  replication  some  one  allegation  in  the  plea 
was  selected  to  be  denied,  the  practice  was  to  conclpide  to  the  court, 
and  not  to  the  country.  This  is  shown  in  a  note  to  a  case  reported*  by 
my  brother  Manning.  Wilkes  v.  Hopkins^  6  Man.  &  G.  37,  «.  (rf.) 
AUwood  V.  Taylor^  1  Ibid.  228,  n.  (a.)  Now,  here,  if  the  true  an- 
swer of  the  plaintiff  to  the  defence  set  up  in  this  plea  would  be, 
that  the  deed  was  not  executed  by,  or  on  behalf  of,  six  sevenths  of 
the  creditors,  (which,  I  think,  would  clearly  be  a  good  replication,) 
and  if  he  is  desirous  of  stating  such  answer  in  his  replication,  then, 
according  to  the  modern  practice,  he  should  conclude  to  the  country. 
But  if  the  plea  is  not  so  perfectly  a  statement  that  the  deed  has  been 
executed  by  six  sevenths,  that  a  replication  by  traversing  it  in  those 
words  ought  certainly  to  conclude  to  the  country,  it  may  be  necessary 
for  the  plaintiff  to  employ  a  special  traverse.  However,  I  do  not 
think  that  the  defendant  is  to  be  considered  to  have  pleaded  a  bad 
plea,  merely  because  he  has  raised  a  doubt  whether  the  plaintiff  ought 
to  conclude  hjs  replication  to  the  court  or  to  the  country,  or  to  trav- 
erse speciaUy.  He  has  stated  facts  which  constitute  a  defence.  If 
six  sevenths  had  not  signed,  the  plaintiff  would  be^able  to  show  that, 
and  might  have  traversed  that  averment.  The  law  of  the  case  is 
probably  not  unconformable  to  the  justice  of  it.  I  think  that  the 
plea  is  good. 

Cresswell,  J.  I  conceive  that  Mr.  Temple  would  not  go  so  far 
as  to  contend,  that  a  deed  signed  by  nine  tenths  of  the  creditors  would 
not  be  a  good  defence  under  the  statute ;  yet,  I  think,  that,  according 
to  his  argument,  a  plea  alleging  a  deed  signed  by  nine  tenths  would 
not  be  a  good  plea.  The  plea,  in  fact,  avers,  in  substance,  that  the 
deed  was  signed  by  six  sevenths  and  more. 

Williams,  J.  No  doubt  the  plea  alleges  certain  facts  more  exten- 
sively than  is  necessary  to  constitute  the  defence ;  but  that  does  not 
make  it  necessary  for  the  plaintiff  to  traverse  the  whole  of  the  aver* 
ment  in  its  extended  shape.  He  must  take  care  to  narrow  his  traverse 
so  as  to  meet  what  is  the  real  defence. 

JudgmerUfor  the  defendant. 

VOL.  IL  28 
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NOBOTTI  V,   PaOB.' 
Janvary  14,  1851. 

Debt  —  CredU  in  ParHctUars  of  Demand  —  Damages. 

Id  an  action  of  debt  the  pUuntiff,  in  his  particnlan,  atated,  "  This  action  is  brought  to  recover 
the  sum  of  1«.  damages,  for  the  detention  of  Uie  debt  for  which  this  action  is  brought, 
together  with  the  costs  of  suit ;  the  debt,  86/.  9g^  having  been  paid  by  the  defendant  to  the 
plaintiff  after  action  brought"  The  plaintiff  baring  proved,  at  the  trial,  a  debt  of  69/^  the 
verdict  was  held  to  have  been  properlj  entered  for  that  inm,  debt,  and  Is.  ' 


Debt  for  goods  sold  and  delivered,  and  on  an  account  stated. 

Plea — Nunquam  indebitatus. 

The  particulars  delivered  with  the  declaration  were  as  follows: 
•*  This  action  is  brought  to  recover  the  sum  of  Is.  damages  for  deten- 
tion of  the  debt  for  which  this  action  is  brought,  together  with  costs 
of  suit ;  the  debt  of  86/.  9s,  having  been  paid  by  the  defendant  to  the 
plaintiff  since  the  action  was  brought" 

At  the  trial,  before  Jervis,  C.  J.,  at  the  sittings  in  Middlesex  after 
Michaelmas  term,  1850,  the  defendant  set  up  as  his  defence  that  the 
credit  for  the  goods  bad  not  expired  at  the  time  of  action  brought. 
This  defence  was  negatived  by  the  jury,  and  the  verdict  was  entered 
for  69/.  debt,  the  amount  proved,  and  Is.  damages,  and  the  learned 
fudge  gave  the  defendant  leave  to  move  that  the  verdict  be  entered 
HI  conformity  with  the  particulars,  or  to  enter  a  nonsuit 

Keane  now  mo^d  accordingly.  The  plaintiff  ought  to  have  been 
nonsuited.  The  particulars  show  a  satisfaction  of  the  debt  for  which 
the  action  is  brought  Beaumont  y.  Gr€athead^2C.B.'EiepA9'i;  b.c* 
15  Law  J.  Rep.  (n.  s.)  C.  P.  130. 

[Maule^J.     There  the  payment  was  before  action  brought] 

Gell  v.  Burgess,  7  Ibid.  16 ;  s.  c.  18  Law  J.  Rep.  (n.  s.)  C.  P.  153. 

[Maule^  J.  The  plaintiff  is  clearly  entitled  to  damages  for  the  deten- 
tion of  the  debt] 

Then  the  plaintiff  was  not  entitled  to  any  verdict  for  any  debt  until 
he  had  proved  a  debt  larger  than  that  for  which  he  gave  credit  He 
Only  proved  a  debt  of  69/.,  and  he  gave  credit  for  86/.  9^.  Eastwick 
▼.  tiarman,  6  Mee.  &  W.  13 ;  s.  c.  9  Law  J.  Rep.  (n.  b.)  Exch.  137. 

tMa'uUf  J.     There  the  defendant  had  a  verdict] 
t  is  submitted  that  the  verdict  ought  to  be  entered  according  to 
the  particulars ;   that  is,  for  Is.  damages  only. 

[Jervis,  C.  J.  You  are  asking  for  an  entry  which  would  be  error 
on  the  record 

Maule,  J.    If  execution  is  issued  for  more  than  the  costs,  you  may 
apply  to  the  court,  but  you  must  pay  the  costs.] 
Per  curianiy — 

Rule  refused. 

■■■■-''  -■■  ■  ■  II  11  m 

1  20  Law  J.  Rep.  (zr.  s.)  C.  P.  81. 
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Addington  &  others  v.  Maoan.* 

November  22,  1850,  and  Janaary  21,  1851. 

Variance  —  Special  finding'  on  Record — 3  Sjc  4  WtlL  4,  c.  42,  s,  24. 

A  ^lea  of  8e^off  stated  that  the  plaintiiTB  authoriKed  one  G.  W.,  trading  as  Q.  W.  &  Co.,  t» 
■ell  the  (2:ood8  for  the  price  of  which  the  action  was  bronght,  as  and  for  the  proper  goods 
of  him  G.  W.,  and  that  he  did  so  sell  them ;  and  that  G.  W.  was  indebted  to  the  defendant, 
&c  The  evidence  was,  that  the  plaintiiTs  aathorized  G.  W.  to  sell  the  goods  as  and  for 
the  goods  of'G.  W.  &  Co.,  which  tirm  consisted  of  G.  W.  and  L.  S.:  — 

HM,  that  this  was  a  material  varianoe. 

The  jnry  having  found  the  facts  as  above  according  to  the  evidence,  and  that  finding  baring 
been  indorsed  upon  the  record :  — 

Hdd,  that  the  conrt  could  not  give  judgment  for  the  defendant "  according  to  the  very  righft 
and  justice  of  the  case"  by  section  24,  of  3  &  4  Will.  4,  c.  42.  that  power  only  bein^ 
given  to  the  court  in  the  case  of  variances  which  they  shall  think  immaterial  to  the  merits 
of  the  case. 

Debt.     First  count,  for  450^  for  goods  sold  and  delivered  by  the 

f>lalntiirs  (trading  under  the  firm  of  George  Willis  &  Co.)  to  the  de* 
endant     Second  count  for  450L  due  to  the  plaintiffs  (trading  as 
aforesaid)  on  an  account  stated. 

Pleas  —  First,  never  indebted ;  second,  (as  to  the  sum  of  200/.,  parcel 
of  the  moneys  in  the  first  count  mentioned,  and  the  causes  of  action 
in  respect  thereof,)  that,  though  true  it  is  that  the  defendant  wa9 
indebted  to  the  plaintiffs,  trading  under  the  firm  of  G.  Willis  &  Co., 
in  the  said  sum  of  200/.,  for  goods  sold  and  delivered  by  the  plaintiffs, 
BO  trading  as  aforesaid  to  the  defendant  at  the  time  in  the  first  count 
mentioned ;  yet  that  the  goods  to  him  by  the  plaintiffs,  so  trading  as 
aforesaid,  sold  and  delivered  in  respect  of  which  he  was  so  indebted, 
were  certain  goods  of  the  plaintiffs,  so  trading  as  aforesaid,  to  wit, 
twenty  coats,  &c.,  theretofore,  to  wit,  on  the  1st  of  January,  1847,  and 
on  divers  other  days  between,  to  wit,  the  1st  of  January,  1847,  and  the 
31st  of  December,  1848,  by  the  plaintiffs,  so  trading  as  aforesaid,  to 
the  defendant  sold  and  delivered.  And  that  before  any  of  the  said 
times,  to  wit,  on  the  31st  of  December,  1846,  the  plaintiffs,  so  trading- 
as  aforesaid,  requested,  authorized,  empowered  and  enabled  one  G*, 
Willis  to  trade,  &c.,  as  a  tailor,  under  the  firm  of  G.  Willis  &  Co. ; 
that  afterwards,  to  wit,  on  the  1st  of  January,  1847,  and  until  the  20tli 
of  February,  1849,  the  said  G.  Willis,  in  pursuance  of  the  said  author- 
ity and  request,  did  trade,  &c.,  as  a  tailor  under  the  firm  of  G.  Willis 
&  Co. ;  that  afterwards,  to  wit,  on  the  1st  of  January,  1847,  and  on 
divers  days  between  that  day  and  the  31st  of  December,  1848,  the 
plaintiffs,  so  trading  as  aforesaid,  intrusted  the  said  G.  Willis  so  trad- 
ing as  aforesaid,  with  the  said  goods  of  the  plaintiffs,  so  trading  as 
aforesaid,  and  then,  to  wit,  at  the  several  times  last  aforesaid  requested, 
authorized,  empowered,  and  enabled  the  said  G.  Willis,  so  trading  as 
aforesaid,  to  sell  and  deliver  the  same  to  such  persons  as  he  so  trading 
should  think  fit,  for  and  on  his  own  account,  so  trading  as  aforesaid. 


1  SO  Law  J.  Rep.  (n.  s.)  C.  P.  82. 
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and  as  and  for  his  proper  goods,  so  trading  as  aforesaid,  and  then 
requested,  authorized,  empowered,  and  enabled  the  said  6.  Willis  so, 
&e.,  not  to  disclose  to,  and  then  requested  the  said  G.  Willis,  so,  &c., 
to  conceal  from  such  persons  as  he  should  sell  and  deliver  the  said 
goods  to,  that  the  said  goods  were  the  goods  of,  and  were  sold  to  such 
persons  by  the  plaintiffs,  so  trading  as  aforesaid,  and  then  requested, 
authorized,  empowered,  and  enabled  the  said  G.  WiUis  so  trading,  to 
represent  to  such  persons  that  the  said  goods  were  the  goods  of  the 
said  G.  Willis,  so  trading,  and  that  he  had  power  to  sell  and  deliver 
the  same  as  and  for  the  goods  of  the  said  G.  WiUis,  so  trading ;  that 
afterwards,  to  wit,  on  the  1st  of  January,  1847,  and  divers  other 
days  between  that  day  and  the  31st  of  December,  1848,  the  said  G. 
w  illis,  so  trading  as  aforesaid,  sold  and  delivered  the  said  goods  to 
the  defendant  on  account  of,  and  as  and  for  the  goods  of  him  the  said 
G.  Willis,  so  trading  as  aforesaid  ;  that  the  said  G.  Willis,  so  trading 
as  aforesaid,  did  not  at  any  time  disclose  to  the  defendant  that  the 
goods  were  the  goods  of  the  plaintiffs,  so  trading  as  aforesaid,  and 
represented  at  the  several  times,  &c,  that  the  said  goods  were  his  own 
proper  goods,  trading  as  aforesaid ;  that  the  defendant  had  not  at  any 
of  the  said  times  notice,  or  the  means  of  knowing,  that  the  said  goods 
were  the  goods  of  the  plaintiffs,  so  trading  as  aforesaid ;  that  before 
he  had  any  such  notice  or  means  of  knowing,  and  before  the  com- 
mencement  of  the  suit,  to  wit,  on  the  6th  of  March,  1850,  the  said  G. 
Willis,  so  trading  as  aforesaid,  was  and  still  is  indebted  to  the  defend- 
ant  in  a  large  Bum  of  money,  to  wit,  a  sum  equal,  &c,  and  against 
which  sum  so  due  and  owing  from  the  said  G.  Willis,  so  trading  as 
aforesaid,  to  the  defendant,  the  defendant  is  ready  and  willing,  and 
hereby  offers  to  set  off,  &c« 

Beplication  to  first  plea,  similiter ;  to  the  second  plea,  that  the  said 
G.  Willis  did  not,  so  requested,  authorized,  empowered,  or  enabled 
by  the  plaintiffs  as  in  that  plea  mentioned,  seU  and  deliver  the  said 
goods  to  the  defendant  for  or  on  account  of  the  said  G.  Willis,  as  or 
for  the  proper  goods  of  the  said  G.  Willis,  nor  represent  to  the 
defendant  that  the  said  goods  were  the  goods  of  the  said  G.  Willis, 
or  that  the  said  G,  Willis  had  the  power  to  sell  or  deliver  the  same 
as  or  for  the  proper  goods  of  the  said  G.  Willis  modo  et  forma.  Issue 
thereon. 

At  the  trial,  before  Cresswell,  J.,  at  the  sittings  in  London,  in 
Michaelmas  term,  1850,  it  was  proved  that  the  plaintiffs  were  cred* 
itors  of  Greorge  Willis  and  L.  Schmidt,  who  had  traded'  under  the 
firm  of  G.  Willis  &  Co.  That  G.  WiUis  and  L.  Schmidt  had 
assigned  their  joint  estate  and  effects  to  the  plaintiffs ;  that  the  plain- 
tiffs carried  on  the  business  for  the  benefit  of,  and  as  trustees  for,  the 
other  creditors  and  themselves,  and  that  G.  Willis  and  L.  Schmidt 
were  employed  by  them  as  servants  to  carry  on  the  business ;  that 
"G.  Willis  &  Co."  was  over  the  door  of  the  premises  and  on  the 
invoices,  and  that  G.  Willis  and  L.  Schmidt  appeared  to  the  world 
to  be  the  owners  of  the  business,  the  plaintiffs  being  never  seen  to 
take  any  part  in  it  Upon  these  facts,  it  was  objected  for  the  plain- 
tiffs, that  the  plea  was  not  proved.     The  counsel  for  the  defendant 
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then  applied  for  leave  to  amend ;  but  the  learned  judge,  thinking  the 
variance  material,  refused  to  allow  an  amendment.  The  defend*- 
ant's  counsel  then  applied  to  have  the  facts  found  specially  under 
the  3  &  4  Will.  4,  c.  42,  s.  24.  This  was  allowed ;  and  the  jury, 
luider  the  direction  of  the  learned  judge,  found  a  verdict  for  the 
plaintiffs  on  the  second  issue ;  and  that  '^  George  Willis  was  not 
authorized  to  sell  the  goods  as  the  goods  of  George  Willis,  but  as 
the  goods  of  Gieorge  Willis  &  Co. ;  and  that  Gteorge  Willis  &  Co. 
represented  George  Willis  and  L.  Schmidf 

Bifles,  Serj.,  (November  22,)  moved  for  a  rule  for  a  new  trial  on  the 
ground  of  misdirection,  or  why  judgment  should  not  be  given  for  the 
defendant  according  to  the  very  right  and  justice  of  the  case,  accord- 
log  to  sect  24  of  the  3  &  4  Will.  4,  c  42.  First,  the  judge  ought  to 
have  directed  the  verdict  to  be  entered  for  the  defendant  The  jury 
have  found  an  authority  to  George  Willis  to  sell  the  goods  as  the 
goods  of  Greorge  Willis  Sc  Co.,  which  is  what  the  plea  states. 

[Mauie,  J.  No;  the  plea  alleges  that  he  was  authorized  to  sell 
them  as  his  own ;  the  evidence  and  the  finding  of  the  jury  is,  that  he 
wus  authorized  to  sell  them  as  the  goods  of  George  WflUs  &  L^ 
Schmidt  There  may  be  no  privity  or  mutuality  between  the  defend- 
ant and  the  firm  of  Greo.  Willis  &  Co.,  who  are  George  Willis  and 
L.  Schmidt.] 

Secondly,  the  plaintiffs  are  entitled  to  have  judgment  upon  the 
finding  of  the  jury,  pursuant  to  sect  24  of  the  3  &  4  Will  4,  c.  42. 

Rule  refused  on  the  first  point 
The  court  having  granted  a  rule  nisi  on. the  second  point,  •^- 

Mowtagu  Chambers  and  W.  J.  Cooke^  January  21,  showed  cause ;  and 

D.  Keane  supported  the  Yule. 

Per  curiam*  The  court,  in  deciding  upon  this  branch  of  the  rule, 
which  calld  upon  us  to  give  judgment  for  the  defendant  according  to 
the  very  right  and  justice  of  the  case,  cannot,  I  think,  look  at  any  thing 
except  the  pleadings  and  the  finding  of  the  jury;  and  even  if  we 
could  look  at  the  evidence,  there  is  this  difficulty  for  the  defendant  to 
meet, — that  we  have  already  decided,  by  refusing  the  rule  upon  the 
other  point,  —  that,  on  the  facts  found  by  the  jury,  now  indorsed  upon 
the  record,  the  learned  judge  did  right  in  dh*ecting  a  verdict  for  the 
plaintiffs;  in  other  words,  that  he  rightly  held  the  variance  to  be  mate- 
rial to  the  merits  of  the  case.  This  being  our  decision,  the  defendant 
cannot  bring  himself  within  the  24th  section  of  the  3  &  4  Will.  4,  c.  42| 
for  one  condition  of  the  court,  giving  judgment  as  there  provided,  is, 
^that  they  shall  think  the  variance  immaterial  to  the  merits  of  the 


case. 


Rule  diichtaved. 
28* 
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Ex  parte  O'Neill.^ 

November  23,  1850. 

County  Court —  Warrant  of  Commitment  under  9  4*  10  Vtct,  c.  95, 

s,  105  —  Time  of  issuing, 

A  warrant  of  commitment,  imder  the  9  &  10  Vict  c.  95.  s.  109,  for  non-appearance  on  a 
jadjnnent  summons,  issued  six  months  after  the  order  of  commitment,  is  regular,  al though 
by  the  rules  of  the  county  court  a  warrant  is  current  but  for  two  months. 

•  A  habeas  carpus  having  been  obtained  to  bring  up  the  body  of  a 
prisoner,  named  J.  O'Neill,  in  the  custody  of  the  governor  of  the 
Middlesex  house  of  correction,  the  return  stated  the  following  facts :  — 
A  warrant,  dated  the  9th  of  October,  1850,  under  the  seal  of  the 
Shoreditch  county  court  of  Middlesex,  recited  that  a  judgment 
had  been  recovered  against  the  prisoner  in  the  county  court  for 
the  payment  of  a  sum  of  money  by  instalments ;  that  the  prisoner, 
having  made  default  in  payment,  was  summoned  to  appear  on  the 
15th  of  April,  1850 ;  that  he  did  not  appear,  or  allege  any  reason  for 
not  appearing,  and  that  the  judge  on  that  day  meuie  an  order  ordering 
that  he  should  be  committed  for  fourteen  days  for  not  appearing.  He 
was  arrested  on  the  warrant  on  the  14th  of  November,  1850. 

Skinner  now  moved  for  the  discharge  of  the  prisoner.  The  warrant 
was  not  issued  for  six  months  after  the  adjudication,  and  therefore  is 
inoperative.  It  is  made  under  the  102d  section  of  the  9  &  10  Vict 
c.  95,  which  enacts,  that  when  an  order  of  commitment  is  made  by 
the  judge  of  a  county  court,  the  clerk  shall  make  out  a  warrant  It 
surely  is  his  duty  to  do  so  at  once,  and  not  allow  any  unreasonable 
period  of  time  to  elapse.  The  105th  section  of  the  act  confirms  that 
view,  since  it  gives  the  judge  power  to  suspend  an  order  on  proof  that 
the  defendant  is  unable  from  sickness,  or  other  good  cause,  to  pay  the 
debt,  which  would  have  been  unnecessary  if  the  issuing  of  the  war- 
rant might  have  been  deferred  under  the  102d  section.  Besides,  the 
87th  rule  of  the  county  courts  makes  such  a  warrant  as  this  current 
for  no  more  than  two  months. 

Jervis,  C.  J.  We  desired  to  have  a  return  in  this  case,  because  the 
point  was  one  of  a  novel  kind  and  affected  the  liberty  of  the  subject 
But,  on  looking  at  the  warrant,  we  think  that  it  was  within  the  juris- 
diction of  the  judge,  and  that  the  provisions  of  the  act  of  Parliament 
have  been  complied  with.  There  appears  to  have  been  a  judgment 
recovered,  a  judgment  summons,  and  an  order  of  imprisonment  for 
fourteen  days  for  not  appearing  upon  the  summons.  The  fourteen 
days  must  be  counted  from  the  day  of  the  arrest  There  is  no  rule 
that  the  warrant  must  be  issued  within  a  certain  time.  There  is,  in- 
deed, a  rule  that  the  warrant  shall  not  be  current  for  more  than  two 
months.    But  it  does  not  appear  in  this  case  that  there  had  not  been 

1  30  Law  J.  Rep.  (ir.  s.)  C.  P.  69. 
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another  warrant,  and  numbers  may  have  been  issued  on  account  of 
the  prisoner  keeping  out  of  the  way. 

Maule,  J.  The  prisoner  does  not  allege  that  he  could  have  been 
taken  earlier  than  he  was  taken.  As  there  is  no  rule  against  it,  I  think 
the  proceeding  was  regular. 

Williams,  J.  I  am  of  the  same  opinion.  It  may  be  that  a  rule 
of  practice  ought  to  be  made  with  regard  to  the  point  raised  in  this 
case ;  but  as  there  is  no  rule  at  present,  I  think  the  warrant  was 

'^S'^^'  Prisoner  remanded. 


East  Anglian  Railways  Company  r.  Lythooe.^ 

February  21,  1851. 

County  Courts  Appeal  from —  Set-off —  Claim  for  Quurter*s  Salary — 
Dismissal  of  Servant  —  What  is  Matter  of  Appeal. 

The  defendfint  was  a  clerk  to  the  plaintiffs  under  an  agreement  for  a  salary  of  140/.  a  year, 
determinable  by  three  months'  notice,  or  on  payment  of  three  months'  salary.  The  plain- 
tiffs discovering  that  the  defendant  had  written  letters  reflecting  on  them,  and  communi- 
cating information  which  he  had  received  in  his  capacity  of  clenc,  dismissed  him,  without 
notice  or  salary.  They  subsequently  sued  him  in  the  county  court  to  recover  30/.  which 
he  had  received  to  their  use.  The  defendant  admitted  the  receipt  of  the  30/.,  but  relied  as 
B  defence,  by  way  of  a  set-off,  on  a  claim  for  35/.  for  three  months'  salary,  for  having  been 
dismissed  without  notice.  The  plaintiffs  contended  that  the  defendant's  conduct  justified 
their  dismissing  him  without  notice  or  salary.  The  iudge  ruled  that  the  plaintiffs  were 
not  justified  in  dismissing  him  without  his  salary,  and  allowed  the  set-off:  — 

Hdd,  on  a  case  stated,  that  although  there  were  no  sufficient  grounds  for  depriving  the  defend- 
ant of  his  salary,  yet  as  the  dismissal  was  not  a  wrongful  dismissal,  but  an  event  contem- 
plated by  the  agreement,  the  three  months'  salary  became,  on  the  dismissal,  a  debt  to  the 
defendant,  and  was  a  proper  subject  of  set-off:  — 

Sdd,  also,  that  the  court  above  would  not  review  the  judgment  of  the  county  court  judge 
on  a  question  of  fact ;  or,  if  the  judgment  given  by  him  were  right,  consider  whether  the 
reasons  he  assigned  for  it  were  valid  in  law. 

ChuBTt,  per  Maule,  J.,  whether  any  appeal  will  lie  from  the  decision  of  a  county  court,  except 
in  cases  in  which  a  jury  has  been  summoned  to  decide  on  the  fiicts. 

The  following  case  was  stated  for  the  opinion  of  the  court  of  com- 
mon pleas,  from  the  county  court  of  Lynn,  in  Norfolk  :  — 

This  was  an  action  brought  in  the  county  court  of  Norfolk,  held  at 
Lynn,  for  30^,  claimed  by  the  plaintiffs  to  be  due  to  them  from  the 
defendant,  as  money  had  and  received  to  their  use. 

Upon  the  trial  oi  the  case,  it  was  not  denied  that  the  money  had 
been  received  by  the  defendant  on  account  of  the  company,  but  the 
defence  was  a  setK)ff  for  a  larger  amount,  viz.,  35/.,  alleged  by  the  de- 
fendant to  be  due  to  him  from  the  company,  for  three  months'  salary, 
as  their  clerk ;  and  the  question  between  the  parties  was,  whether  the 
set-off  could  be  supported. 

1  20  Law  J.  Rep.  (ir.  s.)  C.  P.  84.    This  case  waa  heard  before  Maule,  Williams, 
and  Talfouho,  JJ. 
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The  facts,  as  they  appeared  in  evidence,  are  these :  The  defendant 
was  the  audit  clerk  to  the  plaintiffs,  under  an  agreement  for  140/. 
a  year,  determinable  by  three  months'  notice,  or  payment  of  three 
months'  salary.  The  whole  of  the  traffic  accounts  of  the  company's 
railways,  and  all  other  the  books  of  account  of  the  said  plaintiffs, 
were  under  the  defendant's  charge,  or  accessible  to  his  inspection.  It 
was  part  of  the  defendant's  duty  to  keep  up,  from  week  to  week,  the 
statistics  of  the  said  railways,  with  a  view  to  their  publication  to  the 
shareholders,  at  the  end  of  each  half  year.  It  might  be  of  importance 
to  the  interests  of  the  shareholders  that  such  information  should  not 
transpire  except  at  the  periodical  meetings,  so  that  no  unfair  advan- 
tage might  be  derived  from  priority  of  information.  In  the  month  of 
August,  1850,  it  was  discovered  that  the  defendant  was  carrying  on  a 
private  correspondence  mth  Mr.  Eadson,  the  traffic  manager  on  the 
East  Lancashire  Railway,  as  also  with  Mr.  Murnane,  a  clerk  on  the 
Eastern  Counties  Railway,  who  transacted  at  Ely  the  business  as  well 
of  the  Eastern  Counties  Railway  Company  as  of  the  East  Angliaa 
Railways  Company ;  the  latter  company  having  an  arrangement  with 
the  former  for  the  use  of  the  station  and  clerk,  (Mr.  Murnane  not  being 
the  servant  of  the  East  Anglian  Railways  Company,)  as  assumed  ia 
the  judgment,  copied  below. 

Upon  this  discovery,  the  directors  challenged  the  defendant  with 
the  fact,  which  he  for  some  time  strenuously  denied,  but  ultimately 
he  produced  a  manifold  writer,  in  which  there  appeared,  in  his  own 
handwriting,  the  three  letters  marked  A,  C,  and  £,  hereunto  annexed, 
which  the  defendant  admitted  to  have  written.  The  directors  there- 
upon discharged  the  defendant  from  his  said  employment.  On  being 
informed  that  he  was  discharged,  the  defendant  said,  "  Well,  gentle- 
men, I  shall  not  seek  a  reversal  of  your  sentence,  for  I  feel  that  1  have 
deserved  it  all."  The  letters  A  and  C  were  put  in  evidence  by  the 
defendant's  attorney,  and  the  letter  E  was  put  in  evidence  by  the 
plaintiffs'  attorney,  but  the  defendant  denied  that  he  had  posted  letter 
A ;  though  at  the  same  time  he  admitted  the  facts  above  stated,  with 
reference  to  the  circumstances  of  his  discharge,  and  also  admitted  that 
he  had  not  on  any  previous  occasion  denied  the  posting  of  such  letter. 
He  admitted  the  posting  of  letters  C  and  E.  The  plaintiffs  objected 
to  the  admission  of  any  evidence  in  support  of  the  defendant's  set-o^ 
on  the  ground  that  the  claim,  if  maintainable  at  all,  was  for  damages, 
which  could  not  be  the  subject  of  a  set-off,  no  service  having  been 
performed  during  the  three  months,  in  respect  of  which  the  salary  was 
claimed,  and  the  period  not  having  elapsed  at  the  commencement  of 
this  action. 

"Lynn,  Norfolk,  May  21,  1850. 

"  Dear  Sir,—  In  the  absence  of  the  secretary,  I  opened  your  lettet 
for  payment  of  your  expenses,  34/.  3«.  The  request  and  the  amount 
appear  *  nobby,'  and  I  wish  you  may  get  it  Snell  (the  secretary's 
factotum)  has  written  to  Bruce  for  particulars,  so  that  the  bill  may 
be  laid  before  the  board  on  Friday  next  Mr.  Clay  and  I  are  getting 
on  famously  together,  but  I  regret  to  say  our  situations  are  not  worth 
three  months'  purchase.     There  is  still  a  good  deal  of  angxy  feeling 
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on  the  part  of  the  bondholders,  and  I  doubt  not  but  the  lines  will  be 
let  to  Baxendale,  or  some  other  great  capitalist  Our  traffic  is  mis- 
crable,  and  insufficient  to  pay  5L  per  cent  to  the  creditors.  Trusting 
you  are  well,  I  am,  &c.,  J.  Lythgoe. 

«  Mr.  Eadson.'' 

"Lynn,  Norfolk,  May  25,  1860. 

**  Dear  Sir,  —  I  have  just  seen  the  letter  which  Bruce  has  requested 
to  be  written  in  answer  to  your  solicitor.  It  appears  that  Bond,  who 
is  absent  from  Lynn,  has  ^ot  your  bill  somewhere  in  his  possession, 
for  it  cannot  be  found.  This  is  just  the  kind  of  excuse  our  people 
like  to  make,  and  you  will  have  no  hesitation  in  pronouncing  it  as 
humbug,  practised  by  humbug  Bruce,  "When  the  duplicate  bill  comes 
to  him,  you  will  have  to  wait  until  the  next  board  day,  fourteen  days 
hence,  before  it  can  be  paid,  if  paid  then.  I  need  hardly  remark  that 
our  committee  of  creditors  and  directors  consider  it  an  extortionate 
amount  That  they  should  have  this  idea  pleases  me  right  out,  for  I 
know  they  will  complain  at  old  Bruce  until  he  becomes  thoroughly 
wild.  Wishing  you  may  get  the  SAL  2s.  net  cash,  I  remain  yours, 
lespectfuUy,  J.  Lythgoe. 

^  R.  Eadson,  Esq.,  Lancashire. 

"AnguBt  5,  1850. 

"Dear  Sir,  —  Look  weU  over  the  Hartlepool  Coal  Company's  ac- 
counts, and  see  that  they  are  all  paid  to  you.  I  am  in  hopes  that 
you  will'  find  something  to  your  advantage  in  this  matter.  I  have 
private  reasons  for  drawing  your  attention  to  this,  and  shall  require 
you  to  keep  this  communication  to  yourself.     Yours  truly, 

"  Mr.  Murnane.  J.  Lythgoe." 

Copy  of  his  honor's  judgment 

The  question  is,  not  whether  the  company  were  justified  morally 
or  even  legally  in  dismissing  the  defendant,  but,  whether  they  were 
justified  legaUy  in  dismissing  him  without  notice  or  payment  of  three 
months'  salary.  It  has  been  held  in  Callo  v.  Bronveker^  4  Car.  &  P. 
518,  that  to  justify  such  a  dismissal  there  must  be  proved  against  him 
moral  misconduct,  pecuniary  or  otherwise,  wilful  disobedience,  or 
habitual  neglect  Neither  of  the  two  latter  is  imputed  to  him.  Has 
he  been  guilty  of  the  former  ?  I  think  he  would  have  been  guilty  of 
"moral  misconduct"  if  it  had  been  proved  against  him  that  he  made 
use  of  a  knowledge  acquired  by  virtue  of  his  employment  to  the  preju- 
dice of  his  employers.  Let  us  examine  whether  there  is  any  proof 
of  that,  and  let  it  be  always  remembered  that  it  is  the  duty  of  any 
one  making  such  a  charge  to  support  it  by  legal  proof.  A  great 
writer  has  said,  "  Thoughts  are  no  subjects."  A  man  has  a  right  to 
think  what  he  pleases,  and  also  to  commit  his  thoughts  to  paper,  pro- 
vided he  does  not  allow  any  one  to  see  the  papejr.  Therefore,  as  the 
first  letter  was  never  published,  I  am  bound  to  dismiss  it  from  my 
consideration,  for  the  burden  is  upon  the  company  to  show  that  he 
not  only  contemplated  committing,  but  did  actually  commit,  such  an 
offence  as  I  have  described.  Let  us  now  examine  the  second  letter. 
That  letter  begins  by  giving  information  which  the  company  had 
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actually  had  written  for  the  very  purpose  of  giving  such  infonnation. 
As  the  company  could  not  be  prejudiced  by  its  earlier  communication, 
there  was  nothing  injurious  to  the  company  in  making  it  But  it 
also  charges  the  company  with  being  addicted  to  shuffling  conduct. 
This  was  a  most  improper  communication  to  proceed  from  an  employl 
of  the  company,  and  would  morally  abundantly  justify  the  company 
in  dismissing  the  defendant;  but  it  will  not  legally  justify  them  \n, 
dismissing  him  without  notice  or  salary,  because  I  think  a  proper  test 
by  which  to  try  it  is  this,  that  in  an  action  for  the  libel  no  damages 
would  be  recovered  unless  special  damage  was  proved.  The  remain- 
der  of  the  letter  seems  to  breathe  of  considerable  personal  hostility  to 
Mr.  Bruce,  but  it  is  not  a  matter  affecting  the  company.  H  there  had 
been  any  thing  apocryphal  in  the  third  letter,  it  was  the  duty  of  the 
company  to  prove  it  All  that  I  can  collect  from  it  is  an  exhortation 
to  Mr.  Mumane,  a  servant  of  the  company,  to  do  his  duty.  His  duty 
was  to  look  well  to  the  accounts,  and  it  would  be  his  interest  to  do 
his  duty.  Whether  there  had  been  any  suspicion  that  he  had  been 
remiss,  I  know  not ;  but  an  exhortation  to  a  man  to  do  his  duty  can- 
not be  an  offence,  whoever  may  give  it  Por  these  reasons,  I  do  not 
think  that  the  company  has  made  out  a  legal  justification  for  di»> 
missing  without  notice,  and  a  set-off  must  be  allowed. 
.  The  question  for  the  opinion  of  the  court  was,  whether  the  set-off 
was  properly  allowed. 

Wlieeler^  for  the  appellants,  the  plaintiffs  below.  The  decision  of 
the  court  below  was  wrong ;  because,  first,  the  company  were  entitled 
to  dismiss  the  defendant  without  notice  or  salary ;  and,  secondly,  even 
if  the  dismissal  without  salary  were  not  justifiable,  the  claim  of  the 
defendant  was  not  a  claim  that  could  be  made  a  matter  of  set-off 
As  to  the  first  point,  it  is  submitted  that  the  judge's  decision  was 
wrong  with  respect  to  the  company's  right  to  dismiss  the  defendant 

\Mauley  J.     How  can  we  enter  into  that  question  of  fact  ?] 

His  judgment  on  the  question  cannot  be  supported. 

[Maule^  J.  Can  we  enter  into  a  consideration  of  the  reasons  be 
assigns  in  preparing  his  judgment  ?] 

[  Talfourd,  J.  This  case  is  not  in  the  nature  of  a  special  case  or 
special  verdict,]  ^ 

The  facts  of  the  case  show  that  the  company  were  justified  in  dis- 
missing the  defendant;  that  he  was  guilty  of  moral  misconduct  His 
publishing  information  which  he  acquired  solely  in  his  capacity  as 
audit  clerk,  and  which  it  was  his  duty  to  keep  secret,  was  moral  mis- 
conduct, justifying  immediate  dismissal,  without  notice  or  wages.  It 
was  not  necessary  for  the  company  to  be  able  to  prove  that  they  had 
actually  sustained  damage.  Amor  v.  Fearon,  9  Ad.  &  E.  548 ;  s.  c« 
8  Law  J.  Rep,  (n.  s.)  Q,  B.  95.  Filleul  v.  Armstrongs  7  Ad.  &  E- 
557 ;  8.  c.  7  Law  J.  Rep.  (n.  s.)  Q.  B.  7.  There  is  another  objection  in 
law  open  on  this  part  of  the  case.  The  judge  improperly  rejected 
evidence  of  the  first  letter.  It  was  proved  that  it  was  written,  though 
not  that  it  was  sent  by  the  defendant  Writing *such  a  paper,  without 
sending  it,  is  moral  misconduct,  tending  to  the  prejudice  of  the 
company. 
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[Maiulef  J.  What  piece  of  evidence  did  the  judge  reject?  He 
admitted  the  letter.] 

He,  in  fact,  rejected  the  evidence  of  that  letter  by  rejecting  its 
effect.  He  did  not  allow  it  to  have  any  weight  with  him.  Had 
there  been  a  jury,  he  would  have  withdrawn  that  letter  from  their  con- 
sideration. That  would  have  been  a  misdirection.  His  rejecting  it 
ijrom  consideration  was  wrong. 

[Maule,  J.     You  say,  in  enect,  that  the  judge  misdirected  himself.] 

He  should  have  found  the  defendant  on  these  facts  guilty  of.  moral 
misconduct 

[MaiUe^  J.  Was  not  that  a  question  of  fact  for  a  jury  ?  There  is 
no  appeal  open  as  to  matters  of  fact] 

The  county  court  judge,  in  his  capacity  of  jury,  had  to  decide  the 
facts ;  but  the  legal  inference  from  those  tacts  was  matter  of  law  for 
his  decision  in  his  capacity  of  judge,  and  from  his  decision  it  is  sub- 
mitted the  plaintiff  may  appeal.  Smith  v.  Thompson,  8  Com.  B. 
Rep.  44 ;  s.  c  18  Law  J.  Rep.  (n.  s.)  C.  P.  314.  Secondly,  assuming 
that  the  defendant  was  entitled  to  claim  a  quarter's  salary,  such  a  claim 
was  not  a  subject  of  set-off.  In  the  note  to  Cutter  v.  PoweUy  2  Smith's 
li.  C.  20,  it  is  said,  as  the  result  of  the  authorities,  "  that  a  clerk,  ser- 
vant, or  agent  wrongfully  dismissed  has  his  election  of  three  remedies, 
namely :  first,  he  may  bring  a  special  action  for  his  master's  breach 
of  contract  in  dbmissing  him,  and  this  remedy  he  may  pursue  imme- 
diately ;  secondly,  he  may  wait  till  the  termination  of  the  period  for 
which  he  was  nired,  and  he  may  then  perhaps  sue  for  his  whole 
wages  in  indebitatus  assumpsit,  relying  on  the  doctrine  of  constructive 
service ;  thirdly,  he  may  treat  the  contract  as  rescinded,  and  immedi- 
ately sue  on  a  quantum  meruit  for  the  work  he  actually  performed." 

[mauley  J.  The  clerk  here  was  not  dismissed  wrongfully  or  con- 
trary to  the  contract] 

A  set-oflf  cannot  be  maintg.ined  unless  for  a  claim  for  which  indeb^ 
itatus  assumpsit  will  lie.  Howlett  v.  Strickland,.  Cowp.  56,  and  indeb- 
itatus assumpsit  will  not  lie  for  such  a  claim  as  this.  Here,  the  set-off 
was  pleaded  before  the  time  for  service  had  expired.  Fewings  v. 
Tisdal,  1  Exch.  Rep.  295 ;  s.  c.  17  Law  J.  Rep.  (n.  s.)  Exch.  18. 

[MatUe,  J.  That  case  merely  shows  that  indebitatus  assumpsit  for 
work  and  labor  will  not  lie  to  recover  a  month's  wages  in  respect  of 
the  month  in  which  the  servant  has  not  worked  or  labored.  But 
debt  or  indebitatus  assumpsit  of  a  special  kind  could  nave  been  main- 
tained by  the  defendant  to  recover  his  quarter's  salary.  He  might 
have  avened  that  the  company  were  indebted  to  him  in  a  sum  of 
35iL  in  respect  of  so  much  money  which  the  company  had  agreed  to 
pay  him  in  case  they  dismissed  him  without  notice ;  that  they  had 
dismissed  him  without  notice,  and  that  therefore  the  company,  being 
so  liable,  had  promised  to  pay.  That  is  the  kind  of  count  which  the 
court  in  Fewings  v,  Tisdal  mean  when  they  say  that  a  special  count 
is  necessary.  Indebitatus  assumpsit  will  not  lie  for  a  wrongful  dis- 
missal, but  it  will  lie  for  a  dismissal  contemplated  by  the  agreement 
Williams,  J.,  referred  to  Duckworth  v.  Alison,  1  Mee.  &  W.  412 ; 
8.  c  5  Law  J.  Rep.  (n.  s.)  Exch.  171.] 
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The  point  as  to  the  set-off  was  not  discussed  in  that  case. 

Maule,  J.  K  there  be  any  point  of  law  that  can  be  brought  before 
us  in  this  case,  it  is  the  one  last  argued  by  the  learned  counsel  with 
respect  to  the  set-offi  It  is  very  clear  that  where  there  is  an  agree- 
ment such  as  this,  to  pay  a  certain  amount  on  a  certain  event,  the 
amount  becomes  a  debt  as  soon  as  the*  event  happens,  and  is  a  proper 
subject  of  set-off.  Supposing,  then,  that  the  question  can  be  raised 
before  us,  I  am  of  opinion  that  it  has  been  properly  decided  in  the 
county  court 

As  to  the  objection  with  respect  to  the  evidence.  It  is  plain  that  the 
judgment  of  the  county  court  cannot  be  reviewed  on  a  matter  of  fact, 
although  it  may  be  with  respect  to  the  rejection  or  admission  of  evi- 
dence. But  there  was  no  rejection  of  evidence  here,  —  all  was  proved 
that  could  be.  Then,  it  is  said,  that  there  has  been  a  misdirection.  The 
judge,  in  giving  what  is  popularly  called  his  judgment,  has  let  fall 
some  observations  which  may  be  open*  to  criticism,  as  is  often  the 
case ;  but  expressions  used  by  a  judge  in  giving  his  decision  are  not  all 
binding  as  the  reasons  of  the  judgment  If  the  judgment  can  be  sus- 
tained on  any  good  reason,  the  party  for  whom  it  has  been  given  is 
entitled  to  retain  it  What  the  judge  below  has  said  by  way  of  ob- 
servation must,  therefore,  be  entirely  excluded  from  consideration,  and 
that  portion  of  the  case  which  is  termed  "  copy  of  his  honor's  judg- 
ment "  may  properly  be  struck  out  I  am,  however,  disposed  to  think 
that  in  a  case  like  the  present,  where  the  law  is  given  inextricably 
mixed  with  the  fact,  it  was  not  intended  by  the  legislature  that  there 
should  be  anv  appeal.  Where  the  parties  do  not  withdraw  the  ques- 
tion of  fact  from  the  judge  of  the  county  court,  and  he  takes  a  case, 
even  though  we  may  be  able  with  more  or  less  difficulty  to  pick  out 
from  among  the  facts  that  he  has  decided  a  matter  of  law,  I  think  it 
is  much  to  be  considered  whether  such  a  decision  can  be  a  ground  of 
appeal.  But  if  there  be  a  jury  to  decide  on  the  facts,  every  determi- 
nation of  the  county  court  judge  with  respect  to  the  admission  or 
rejection  of  evidence  between  them,  and  every  direction  to  them  in 
point  of  law,  is  as  open  to  review  as  the  decisive  direction  of  a  judge 
of  one  of  the  superior  courts.  If  this  view  be  correct,  there  could  be 
no  appeal  except  when  the  matter  was  tried  before  a  jury.  And  such, 
I  think,  would  ^e  a  wise  construction  to  put  upon  the  statute,  for 
when  the  sum  demanded  exceeds  5/.,  either  party  may  require  that 
the  case  shall  be  decided  by  a  jury.  If  they  leave  it  to  the  judge  to 
decide  both  the  fact  and  law,  they  in  some  measure  put  him  in 
the  situation  of  an  arbitrator ;  and  it  is  found  practically  convenient 
that  such  a  decision  should  not  be  open  to  review.  It  is  true  that 
when  the  amount  claimed  is  under  5^,  neither  party  alone  can  require 
the  attendance  of  a  jury ;  but  in  legislation  there  must  always  be  a 
balance  of  evils,  and  where  small  sums  are  in  question,  it  is  bett^ 
that  the  mode  of  decision  should  be  summary.  Assuming  that  the 
appeal  will  lie,  I  am  of  opinion  that  the  respondent  is  entided  to  our 
judgment,  and  that  the  appeal  must  be  dismissed,  with  costs. 
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Williams,  J.  I  am  of  the  same  opinion.  It  is  contended  that  the 
judge  of  the  county  court  was  wrong  in  allowing  this  set-off;  that 
this  claim  was  not  a  subject  of  set-off;  and  that  the  defendant  was 
not  entitled  to  maintain  the  claim  because  the  company  were  justified 
in  dismissing  him  without  notice  or  three  months'  wages.  It  seems 
to  me  that  that  question  was  a  question  of  fact  for  the  judge,  and  that 
whether  he  has  decided  it  rightly  or  wrongly,  his  decbion  can  form 
no  groimd  of  appeal.  It  is  also  said  that  the  judge  was  wrong  in  re- 
jecting the  evidence  of  the  first  letter.  But  it  does  not  appear  that 
he  rejected  any  evidence  as  to  it,  and  the  objection  resolves  itself  into 
this,  that  he  did  not  give  proper  weight  to  it. 

Talfourd,  J.  I  am  of  the  same  opinion.  The  only  question  is, 
whether  the  quarter's  salary  was  a  proper  matter  of  set-off.  Whether 
the  defendant  was  entitled  to  set  off  this  claim  or  bring  an  action  for 
it,  is  purely  a  matter  of  fact.  The  judge  below,  in  deciding  it,  has 
acted  rather  as  a  juryman  than  as  a  judge.  Then,  as  to  the  letter,  there 
can  be  no  doubt  that  it  was  properly  received  in  evidence,  being  in 
the  handwriting  of  the  defendant ;  whether  proper  weight  was  given 
to  it,  is  a  question  of  fact  ^j^^^^  dismissed,  wlh  costs. 


Grant  &  others  v.  Norway  &  others.* 

January  27  and  Febmary  28, 1851. 

Authority  of  Master  of  a  Ship  —  Bill  of  Lading. 

The  master  of  a  ship  has  no  general  authority,  as  sach,  to  sign  a  bill  of  lading  for  goods 
which  are  not  pat  on  board  the  vessel :  and  consequently  the  owners  of  the  snip  are  not 
responsible  to  parties  taking  a  bill  of  lading  which  has  been  signed  by  the  master  without 
receiving  the  goods  on  board. 

Case.  The  declaration  stated,  that  the  defendants  were  possessed 
of  a  ship,  called  the  "  Belle,"  lying  in  the  river  Hooghley,  in  Bengal, 
bound  for  the  port  of  London,  for  the  carriage  of  goods  and  mer- 
chandise for  freight  to  be  paid  to  the  defendants  in  that  behalf;  and 
that  the  defendants  gave  to  certain  persons,  trading  under  the  name 
of  Messrs.  Biale,  Koch,  &  Co.,  a  bill  of  lading,  signed  by  the  master 
of  the  said  ship,  acknowledging  the  receipt  on  board  of  such  ship  of 
twelve  bales  of  silk,  shipped  by  Messrs.  Biale,  Koch,  &  Co.,  to  be 
delivered  at  the  port  of  London  to  the  order  of  the  said  shippers. 

The  declaration  alleged  that  Biale,  Koch,  &  Co.  indorsed  the  bill 
of  lading  to,  and  pledged  the  same  with,  the  plaintiffs  as  a  security 
for  1684/.  95.  7rf.,  the  amount  of  an  unpaid  bill  of  exchange  drawn  by 
Biale,  Koch.  &  Co.,  of  which  the  plaintiffs  were  the  indorsees  and  bona 
fide  holders,  and  that  the  plaintiffs  had  been  induced  to  become  such 
indorsees  solely  by  the  deposit  of  the  said  bill  of  lading. 

1  15Jur.296. 

TOL.  n.  29 
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The  declaration  afterwards  averred,  that  the  silk  had  not  been 
Bhipped,  and  that  the  bill  of  lading  was  untrue,  and  that  the  plaintiffs 
had  not  been  paid  the  money  for  securing  the  payment  of  which  the 
bill  of  lading  was  pledged  as  aforesaid.  The  defendants  pleaded, 
inter  alia,  fourthly,  a  traverse  that  the  master  of  ^  be  ship  was  the 
servant  or  agent  of  the  defendants  in  that  behalf,  modo  et  forma ; 
fifthly,  a  traverse  that  the  defendants  enabled  the  persons  in  the 
declaration  mentioned  to  pledge  the  bill  of  lading  as  a  security  for 
the  payment  of  money,  modo  et  forma;  and  sixthly,  a  traverse  that 
the  defendants  did  give  and  deliver  to  the  said  persons  in  the  declara- 
tion mentioned  the  said  bill  of  lading,  m4)do  et  forma.  Issues  joined 
thereon. 

At  the  trial,  before  Wilde,  C.  J.,  at  the  London  sittings,  after  Trinity 
term,  1849,  the  jury,  as  to  the  above-mentioned  issues,  found  a  special 
verdict,  which  stated  in  effect,  that,  during  the  year  1846,  the  plain- 
tiffs carried  on  business  as  merchants  at  Calcutta,  and  that  during 
the  month  of  April,  1846,  the  defendants  were  the  owners  of  the 
above-mentioned  ship  calkd  the  "  Belle,"  and  that  the  said  ship  was 
then  lying  in  the  rivcgr  Hooghley,  at  Calcutta,  in  pursuance  of  a 
charter  party,  and  was  then,  in  pursuance  of  such  charter  party, 
bound  for  the  port  of  London,  for  the  carriage  of  goods  and  mer- 
chandise to  be  shipped  on  board  thereof,  for  freight  to  be  paid  to  the 
defendants  in  that  behalf,  according  to  the  said  charter  party ;  and 
that  one  Henry  Tillman  then  had  been  and  was  appointed  by  the 
defendants,  and  was  then,  the  master  of  the  said  ship ;  that  on  the 
17th  April,  1846,  whilst  the  ship  was  lying  in  the  Hooghley,  the 
said  Henry  Tillman,  being  such  master,  and  professing  to  act  as  such 
master,  signed  and  delivered  to  the  said  Messrs.  Biale,  Koch,  &  Co., 
who  were  merchants  carrying  on  business  in  Calcutta,  a  bill  of 
lading,  which  was  in  the  usual  form,  and  was  in  the  following 
terms :  •— 

**  Shipped,  by  the  grace  of  Grod,  in  good  order  and  well  conditioned, 
by  Messrs.  Biale,  Koch,  &  Co.,  in  and  upon  the  good  ship,  called 
the  '  Belle,'  whereof  is  master,  for  this  present  voyage,  Tillman,  and 
now  riding  at  anchor  in  the  river  Hooghley,  and  bound  for  London, 
that  is  to  say,  twelve  bales  of  silk,  being  marked  and  numbered  as 
in  the  margin,  and  are  to  be  delivered  in  the  like  good  order  and  well 
conditioned,  at  the  aforesaid  port  of  London,  (the  act  of  God,  the 
queen's  enemies,  fire,  and  all  and  every  other  dangers  and  accidents 
of  the  seas,  rivers,  and  navigation,  of  whatever  nature  and  kind 
soever,  excepted,)  unto  order  or  to  assigns,  he  or  they  paying  freight 
for  the  said  goods  at  5/.  sterling  per  ton  of  20  cwt,  with  primage 
and  average  accustomed.  In  witness  whereof,  the  said  master  or 
purser  of  the  said  ship  hath  affirmed  to  three  bills  of  lading,  aU  of 
this  tenor  and  date,  the  one  of  which  three  bills  being  accomplished, 
the  other  two  to  stand  void;  and  so  God  send  the  eood  ship  to  her 
desired  port  in  safety.     Amen.     Dated  in  Calcutta,  April  17, 1846. 

"  H.  Tillman,  Commander. 

(Indorsement)  '<  Biale,  Koch,  &  Co. 

("  Contents  unknowTi.*') 
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It  appeared  from  the  special  verdict,  that,  by  the  delivery  of  the 
said  bill  of  lading,  the  said  Messrs.  Biale,  Koch,  &  Co.  were  enabled 
to  pledge  and  deposit  the  said  bill  of  lading  with  other  persons  as  a 
security  for  the  payment  of  money ;  and  that  afterwards,  on  the  18th 
April,  1846,  the  plaintiffs  purchased  from  the  said  Biale,  Koch,  &  Co., 
who  then  indorsed  and  delivered  to  the  plaintiffs,  for  full  value,  the 
bill  of  exchange  in  the  pleadings  mentioned,  upon  the  terms  that  the 
payment  of  the  amount  of  the  said  bill  of  exchange  should  be  secured 
by  the  deposit  and  pledge  of  the  said  bill  of  lading ;  and  that  the 
said  Biale,  Koch,  &  Co.  then  indorsed  the  said  bill  of  lading  to, 
and  pledged  and  deposited  the  same  with,  the  plaintifis  as  a  security 
for  the  payment  of  the  sum  of  1684^.  95.  7A,  being  the  amount  of  the 
said  bill  of  exchange  of  which  the  plaintifis,  at  the  request  of ,  Biale, 
Koch,  &  Co.,  then  became  the  indorsees  and  bona  fide  holders  for  value» 

The  jury,  by  the  special  verdict,  found  that  the  bill  of  lading,  if  true, 
and  if  the  goods  therein  described  to  be  shipped  had  been  really 
shipped,  would  have  been  an  available  security  to  the  plaintiffs  of  the 
value  of  780/. ;  and  that  the  goods  would  have  been,  according  to  the 
custom  of  merchants,  deliverable  to  the  plaintiffs,  as  such  holders  of 
the  bill  of  lading;  and  that  although  afterwards,  on  the  20th  April, 
1846,  the  ship  sailed  and  proceeded  from  the  river  Hooghley  to  Lon- 
don, she  did  not  carry  or  deliver  there  the  said  supposed  goods  in  the 
bill  of  lading  mentioned,  nor  any  part  thereof;  and  that,  in  truth, 
the  said  goods  never  were,  nor  was  any  part  thereof,  shipped  upon 
the  said  ship;  and  that  the  said  bill  of  lading  and  the  contents 
thereof  were  wholly  untrue.  It  also  appeared  that  the  bill  of  ex- 
change had  been  dishonored,  and  that  the  plaintiffs  had  never  been 
paid  the  money  for  securing  which  the  bill  of  lading  had  been  pledged 
with  them.  There  was  set  out  in  the  special  verdict  a  copy  of  the 
charter  party  which  had  been  entered  into  between  the  deiendant« 
and  Messrs.  Biale,  Koch,  &  Co.,  for  the  carriage  of  the  goods  to  be 
shipped  on  board  at  Calcutta  by  the  said  Biale,  Koch,  &  Co.,  and  by 
the  terms  of  which  charter  party  it  appeared  that  the  master  was  to 
sign  bills  of  lading,  at  any  rate  of  freight  required,  without  prejudice 
to  such  charter  party.     The  case  was  now  argued  by 

Crowder^  Q.  C,  (Channelly  Serj.,  and  Bovill  with  him,)  for  the 
plaintiffs,  who  contended  that  the  defendants  were  liable,  as,  being 
owners,  they  were  responsible  for  the  consequences  of  the  act  of  the 
master  in  signing  and  issuing  the  bill  of  lading  for  goods  which  were 
not  put  on  board  the  ship ;  that  a  master  of  a  vessel  is  the  general 
agent  to  conduct  the  business  of  the  ship,  and  that,  as  such,  he  has 
authority  to  sign  bills  of  lading;  and  that  for  what  the  master 
does  in  the  course  of  such  agency  the  owners  of  the  vessel  are  liable* 
The  following  authorities  were  cited :  Story  on  Principsd  and  Agent, 
s.  116,  119,  127.  Howard  v.  Tucker,  1  B.  &  Ad.  712.  Ewbank  v. 
NuUing^  7  C.  B.  797.  Jenkins  v.  IJsborne,  7  Man.  &  G.  699. 
Thompson  v.  Dominy,  14  Law  J.  Rep.  (n.  s.)  Exch.  320 ;  14  M.  & 
W.  403.  Prescott  v.  Flinn^  9  Bing.  19.  Alexander  v.  Mackenzie^  13 
Jut.  346 ;  6  C.  B.  766.    Llewelleyn  v.  Winckworth,  14  Law  J.  Rep. 
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(n.  s.)  Exch.  329 ;  13  M.  &  W.  598.  Pickering  v.  Busk,  15  Eaet, 
38.  Trueman  v.  Loder^  9  Law  J.  Rep.  (n.  s.)  Exch.  165 ;  11  AA  & 
El.  589. 

Butt,  Q.  C,  ( Cleasby  with  him,)  for  the  defendants,  contended  that 
the  defendants,  as  owners  of  the  ship,  were  not  liable  to  the  plaintiffs 
for  the  consequences  of  the  act  of  the  master  in  issuing  a  bill  of  lading 
for  goods  which  were  not  received  on  board  the  vessel ;  that  it  is  no 
part  of  the  duty  of  a  master,  nor  of  the  authority  with  which  he  is 
clothed,  to  sign  bills  of  lading,  by  way  of  receipt,  for  goods  which  are 
not  in  fact  on  board,  but,  ou  the  contrary,  such  acts  were  directJy 
opposed  to  the  nature  and  object  of  his  employment ;  and  that  neither 
the  declaration  nor  the  facts  stated  in  the  verdict  imputed  any  fraud 
or  negligence  on  the  part  of  the  defendants.  The  following  author- 
ities were  cited :  Berkley  v.  Wailing,  7  Ad.  &  El.  29.  Comfoot  v. 
Fowke,  9  Law  J.  Rep.  (n.  s.)  Exch.  297 ;  6  M.  &  W.  358.  Lick- 
barrow  V.  Mason,  2  1.  R.  75 ;  and  Story  on  Principal  and  Agent, 
8.  318,  456.  c^r.  adv.  vulL ' 

February  28, 1851.  Jervis,  C.  J.,  now  delivered  the  following  judg- 
ment  This  case  was  argued  before  my  brothers  Cresswell,  Williams, 
and  myself:  it  arises  on  a  special  vercfict,  and  presents  a  question  of 
considerable  importance,  both  to  those  \vho  take  bills  of  lading  on  the 
faith  of  their  representing  property  which  passes  by  the  transfer  of 
them,  and  to  the  ship  owner,  who  is  attempted  to  be  bound  by  all  bills 
of  lading  that  a  captain  may  think  proper  to  sign.  The  point  pre- 
sented by  the  several  pleas  is  substantially  one  and  the  same,  namely, 
whether  the  master  of  a  ship,  signing  a  bill  of  lading  for  goods  which 
have  never  been  shipped,  is  to  be  considered  as  the  agent  of  the  owner 
in  that  behalf,  so  as  to  make  the  latter  responsible.  The  authority 
of  the  master  of  a  ship  is  large,  and  extends  to  all  acts  that  are  usual 
and  necessary  for  the  use  and  management  of  the  vessel,  but  it  is 
subject  to  several  well-known  limitations.  He  may  make  contracts 
for  the  hire  of  the  ship  for  carrying,  or  he  may  vary  that  which  the 
owner  has  made ;  he  may  take  up  moneys  in  foreign  ports,  and,  under 
certain  circumstances,  at  home,  for  necessary  disbursements  for  repair, 
and  bind  the  owners  for  repayment ;  but  his  authority  is  limited  by 
the  necessity  of  the  case,  and  he  cannot  make  them  responsible  for 
money  not  actually  necessary  for  those  purposes,  although  he  may 
contend  that  it  is.  He  may  make  contracts  to  carry  goods  on  freight, 
but  cannot  bind  the  owner  to  carry  freight  free.  So,  with  regard  to 
goods  put  on  board,  he  may  sign  the  bill  of  lading,  and  acknowledge 
the  nature,  quality,  and  condition  of  the  goods.  Constant  usage 
shows  that  the  master  has  a  general  authority ;  and  if  a  more  limited 
authority  is  given,  the  party  not  informed  of  it  is  not  affected  by  such 
limitation.  The  master  is  a  general  agent  to  perform  all  things  re- 
lating to  the  usual  employment  of  his  ship ;  and  his  authority,  as  such 
agent,  to  perform  all  such  things  as  are  necessary  in  the  line  of  business 
in  which  he  is  employed,  cannot  be  limited  by  any  private  orders  not 
•  known  to  the  party  in  any  way  dealing  with  him.     This  general 
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proposition  is  laid  down  by  Mn  Smith  in  his  Mercantile  Law,  p.  559. 
Is  it,  then,  usual,  in  the  management  of  a  ship  carrying  goods  on 
freight,  for  the  master  to  give  a  bill  of  lading  for  goods  not  put  on 
board  ?  All  parties  concerned  have  a  right  to  assume  that  the  agent 
has  authority  to  do  all  that  is  necessary  ;  but  the  very  nature  of  the 
bill  of  lading  shows  that  it  ought  not  to  be  signed  till  the  goods  are 
on  board,  for  it  begins  by  describing  them  as  "  shipped."  Indeed,  it 
was  not  contended  that  such  a  general  authority  was  usual.  In  lAch' 
barrow  v.  Mason^  2  T.  E.  77,  BuUer,  J.,  says,  "A  bill  of  lading  is  an 
acknowledgment  by  the  captain  of  having  received  the  goods  on 
board  his  ship :  therefore  it  would  be  a  fraud  in  the  captain  to  sign  such 
a  bill  of  lading  if  he  had  not  received  goods  on  board,  and  the  con- 
signee would  be  entitled  to  his  action  against  the  captain  for  the 
fraud."  It  is  not  contended,  in  this  case,  that  the  captain  had  any 
real  authority  to  sign  the  bill  of  lading  unless  the  goods  had  been 
shipped ;  nor  can  we  discover  any  ground  on  which  a  party,  taking  a 
bill  of  lading  by  indorsement,  cx>uld  be  justified  in  assuming  he  had 
autjiority  to  sign  such  bill,  whether  the  goods  were  put  on  board  or 
not  If,  then,  from  usage  and  the  general  practice  of  shipmasters,  it 
is  generally  known  that  the  master  derives  no  such  authority  from  his 
position  as  master,  the  case  must  be  considered  as  if  the  party  taking 
the  bill  of  lading  had  notice  of  the  express  limitation  of  authority,  and 
in  that  case  undoubtedly  he  could  not  claim  to  bind  the  owner  by  the 
bill  of  lading  signed,  when  the  goods  therein  mentioned  were  not  on 
board.  It  resembles  the  case  of  goods  or  moneys  taken  up  by  the 
master  on  the  pretence  that  they  were  wanted  for  the  ship,  when  in 
fact  they  were  not ;  or  a  bill  of  exchange  accepted  or  indorsed  by  pro- 
curation, when  no  such  agency  existed.  Alexander  v.  Mackenzie^  13 
Jur.  346 ;  6  C.  B.  767,  shows  that  the  words  "  by  procuration  "  would 
give  notice  to  all  parties  that  the  agent  is  acting  with  a  special  and 
limited  authority ;  and,  therefore,  the  party  taking  such  a  bill  has  to 
establish  by  evidence  the  authority.  It  is  not  enough,  for  that  pur- 
pose, to  show  that  other  bills,  similarly  accepted  and  indorsed,  have 
been  paid,  although  such  evidence,  if  the  acceptance  was  general  by 
the  agent  in  the  name  of  the  principal,  would  be  evidence  of  a  gen- 
eral authority  to  accept  in  the  name  of  the  principal.  So,  here,  the 
general  usage  gives  notice  to  all  people,  that  the  authority  of  the  cap- 
tain to  give  bills  of  lading  is  limited  to  such  goods  as  have,  been  put 
on  board ;  and  the  party  taking  the  bill  of  lading,  either  originally  or 
by  indorsement  of  the  goods,  which  have  never  been  put  on  board,  is 
bound  to  show  some  particular  authority  to  the  master  to  sign  the 
bill  in  that  form.  There  is  very  little  to  be  found  in  the  books  on 
this  subject ;  it  was  discussed  in  the  case  of  Berkley  v.  Watlinff,  7  Ad. 
&  EL  29 ;  but  that  case  was  decided  on  another  point,  although  Little- 
dale,  J.,  said,  in  his  opinion  the  bill  of  lading  was  not  conclusive, 
under  similar  circumstances,  on  the  ship  owner.  For  these  reasons, 
we  are  of  opinion  that  the  issue  should  be  entered  for  the  defendants, 
and  that  the  defendants  are  entitled  to  the  judgment  of  the  court 

Judgment  for  the  defendants 
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Turner  v,  Cameron's  Coalbrook  Steam  Coal,  and  Swansea 

AND    LOUOHOR    RaILWAV    CoMPANY.^ 
December  16,  1850. 

Use  and  Occupation^  Evidence  of —  Mortgagee  out  of  Possession  — 

Use  and  Occupation  —  Waiver  of  Trespass. 

C.  having  mortgnged  a  piece  of  land  to  the  plaintiff,  the  defendants,  a  railway  oompanj, 
afterwards  occapied  it  oy  laying  their  rails  npon  it,  and  being  subsequently  called  npon  br 
the  plaintiff  for  compensation,  negotiated  with  him  in  respect  thereof.  The  plaintiff  had 
never  been  in  possession  of  the  land,  bat  gave  notice  of  the  mortgage  to  the  defendantai 
and  then  brougnt  an  action  for  use  and  occupation.  The  judge  directed  the  jurv  that  the 
plaintiff  was  in  a  condition  to  waive  the  trespass,  in  respect  of  the  occupation  of  the  land 
by  the  railway  company,  and  to  bring  an  action  for  use  and  occupation  :— 

Held,  Jint,  that  there  was  evidence  for  the  jury  of  the  defendants*  having  held  the  land  on 
the  terms  of  paying  for  it  Seoondlu,  that  the  plaintiff  being  a  mortgagee  out  of  posses* 
sion,  and  not  having  entered  upon  tne  land  previously  to  the  trespass,  nor  having  a  judg- 
ment by  default,  or  a  verdict,  in  ejectment,  in  his  favor,  was  not  entitled  to  maintam  an 
action  of  trespass  against  the  defendants. 

Qucere,  Supposing  the  plaintiff  to  have  been  in  possession  of  the  land,  and  the  defendants  to 
have  trespassed  thereon  and  occupied  it  to  his  exclusion  for  some  time,  whether  he  would 
be  entitied  to  recover  for  use  and  occupation  on  the  principle  that  he  might  waive  the 
trespass  and  recover  in  auumpsU. 

Debt  for  use  and  occupation  of  a  field  called  "  The  Mill  Field,"  and 
other  land. 

Plea  —  Never  indebted. 

At  the  trial,  before  Williams,  X,  at  the  Glamorganshire  spring  assizes, 
1850,  the  following  facta  were  proved  :  In  1840  Col.  Cameron,  being 
the  owner  of  a  field  called  the  "  Mill  Field,"  and  of  the  other  land 
in  question,  mortgaged  them  to  the  plaintiff,  after  which  Cameron's 

1  20  Law  J.  Rep.  (n.  b.)  Exch.  71. 
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Coalbrook,  &c.,  Company  was  established,  and  in  1845  occupied  the 
last-mentioned  land  by  laying  their  rails  upon  it.  The  defendants, 
on  being  subsequently  called  upon  for  compensation  in  respect  thereof, 
negotiated  with  the  plaintiif  (who  had  never  been  in  possession)  for 
compensation  for  the  whole  of  the  land.  In  October,  1848,  the  plain- 
tiff served  the  defendants  with  notice  of  the  mortgage,  and  then 
brought  the  present  action. 

The  learned  judge  directed  the  jury  that  the  plaintiff  was  in  a  con- 
dition to,  and  might  by  law,  waive  the  trespass  in  respect  of  the  occu- 
pation of  the  land  by  the  railway  company,  and  bring  ah  action  for 
use  and  occupation.  The  jury  having  found  a  verdict  for  the  plain- 
tiff in  respect  of  the  Mill  Field  and  the  other  land  in  question,  the 
learned  judge,  entertaining  some  doubts  whether  there  was  sufficient 
evidence  to  entitle  the  plaintiff  to  succeed  as  to  the  Mill  Field,  or  at 
least  as  to  the  other  land,  gave  the  defendants  leave  to  move  to  enter 
a  nonsuit,  or  to  reduce  the  verdict  by  the  amount  of  the  rent  of  the 
other  land. 

Benson  having  obtained  a  rule  nisi  to  reduce  the  verdict,  — 

Davison  and  Grove  showed  cause,  December  4.  The  direction  of 
the  learned  judge  was  correct  The  plaintiff  was  entitled  to  main- 
tain ejectment  against  the  defendants  in  respect  of  the  other  land, 
and  therefore  could  turn  the  action  for  mesne  profits  into  an  action  for 
use  and  occupation.  Standen  v.  Ckrismas^  10  Q.  B.  Rep.  135 ;  s.  c. 
16  Law  J.  Rep.  (n.  s.)  Q.  B.  265,  is  in  point  From  the  time  that  the 
plaintiff  was  entitled  to  eject  the  tenant,  he  was  entitled  to  bring  an 
action  for  use  and  occupation.  The  mortgagor  may  be  treated  by 
the  mortgagee  as  a  trespasser.  The  defendants,  having  occupied  the 
land  to  which  the  plaintiff  had  a  good  titie,  are  bound  to  pay  rent  to 
him.  The  following  cases  were  cited  and  referred  to :  Lumley  v. 
Bbdgsonj  16  East,  99.  Birch  v.  Wright,  1  Term  Rep.  378.  Burrows' 
V.  Gradin,  1  Dowl.  &  L.  P.  C.  213 ;  s.  c.  12  Law  J.  Rep.  (n.  s.)  Q.  B. 
333.  Waddilove  v.  Bamett,  2  Bing.  N.  C.  538 ;  s.  c.  5  Law  J.  Rep. 
(n.  8.)  C.  P.  145.  Johnson  v.  Jones^  9  Ad.  &*E.  809;  s.  c.  8  Law  J. 
Rep.  (n.  s.)  Q.  B.  124.  Hull  v.  Vauffhan,  6  Price,  157.  Gibson  v.  Kirky 
1  Q,  B.  Rep.  858 ;  s.  c.  10  Law  J.  Rep.  (n.  s.)  Q.  B.  297.  Doe  d. 
ERgginbotham  v.  Barton,  11  Ad.  &  E.  307 ;  s.  c.  9  Law  J.  Rep.  (n.  s.) 
Qp  B.  57.    Howard  v.  Sluiw,  8  Mee.  &  W.  118 ;  s.  c  10  Law  J.  Rep. 

^8.)  Exch.  334.  Kirtland  v.  Pownsett,  2  Taunt  145.  Partington  v. 
yodcock,  6  Ad.  &  E.  690 ;  s.  c.  4  Law  J.  Rep.  (n.  s.)  K.  B.  239. 
Pope  V.  B^s,  9  B.  &  C.  245 ;  s.  c.  7  Law  J.  Rep.  K.  B.  246.  Foster 
V.  Stewart,  3  M.  &  S.  191.  The  Mayor,  Sfc.,  of  Newport  v.  Saunders, 
3  B.  &  Ad.  411 ;  s.  c.  1  Law  J.  Rep.  (n.  s.)  K.  B.  230. 

Benson,  in  support  of  the  rule.  The  learned  judge  was  wrong  in 
directing  the  jury  that  the  plaintiff  might  waive  the  trespass  and  bring 
an  action  for  use  and  occupation.  In  the  present  case,  there  is  no 
privity  between  the  plaintiff  and  the  defendants.  In  Hull  v.  Vaughanj 
the  declaration  was  for  use  and  occupation  at  the  request  of  the 
defendant  by  permission  and  sufferance  of  the  plaintiff.    Howard  v. 
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Tamer  v.  Cameron'i  Coalbrook  Steam  Coal,  &  Swansea  &  Longlior  Railwaj  Co. 

Shaw  and  Waddilove  v.  Bamett  are  distingnishable.  It  is  now  held 
that  the  mortgagor  is  not  the  agent  of  the  mortgagee,  as  was  formerly 
considered  to  be  the  law  in  Pope  v.  Biggs^  and  other  cases.  He  cited 
Evans  v.  EUioU,  9  Ad.  &  E.  342 ;  s.  c.  8  Law  J.  Rep.  (n.  s.)  Q.  B. 
61 ;  and  Brown  v.  Storey^  1  Man.  &  G.  117 ;  s.  c  9  Law  J.  Rep.  (n.  s.) 
^-  P-  225.  cki^^  adv.  vuU. 

« 

The  judgment  of  the  comt  ^  was  now  given  by 

Parke,  B.'     After  stating  the  facts  as  above  set  forth,  his  lordship 
proceeded :     After  the  mortgage  to  the  plaintiff,  the  Cameron's  Ck)m- 

Eany  was  established,  and  by  some  agreement  or  understanding  with 
im,  or  in  what  other  way  does  not  appear  by  the  evidence,  the  Coal 
Company  occupied  the  land  by  laying  their  rails  upon  it,  and  it  ap- 
pears that  afterwards,  when  they  were  called  on  for  compensation, 
there  was  a  negotiation  between  the  plaintiff  and  the  defendants  for 
the  payment  of  the  compensation  for  the  whole.  That  is  evidence 
to  go  to  the  jury,  that  the  defendants  had  held  the  land  upon  the  terms 
that  they  were  to  pay  for  it ;  but  it  was  no  nfnore  than  evidence  to  go 
to  the  jury,  and  if  my  brother  Williams  had  left  that  question  to  l£e 
jury,  there  would  have  been  no  ground  to  disturb  the  verdict,  for  tiiere 
certoinly  was  evidence  to  go  to  the  jury.  But  it  appears  on  the  con- 
fession of  the  learned  counsel  on  both  sides,  that  in  leaving  the  case 
to  the  jury  my  brother  Williams  told  them  that  the  plaintiff  was  in 
a  condition  to,  and  might  by  law,  waive  the  action  of  trespass  which 
he  was  entitied  to  bring  for  the  pccupation  of  the  land  hy  the  railway, 
and  bring  an  action  for  use  and  occupation  instead.  That  I  think, 
upon  the  cases,  may  be  considered  as  a  doubtful  question.  Supposing 
the  plaintiff  to  be  simply  in  the  situation  of  a  person  in  possession, 
and  the  defendants  to  have  trespassed  on  the  land,  and  occupied  that 
land  to  his  exclusion  for  some  time,  whether  that  would  have  been  a 
ground  to  recover  for  use  and  occupation,  on  the  principle  that  the 
plaintiff  might  waive  the  trespass  and  recover  in  assumpsit,  is  a  mat- 
ter which  may  be  treated  as  somewhat  doubtful.  But  in  this  case  we 
are  all  clearly  of  opinion  that  the  plaintiff  was  not  in  a  condition  to 
bring  an  action  of  trespass,  inasmuch  as  he  was  mortgagee  out  of 
possession ;  he  never  had  entered  upon  the  property  at  the  time  of 
the  trespass  committed,  never  was  seized,  never  was  in  actual  posses- 
sion, and  he  could  not  have  maintained  an  action  of  trespass  simply 
in  the  character  of  mortgagee.  He  could  only  have  maintained  one 
in  case  he  had  brought  an  ejectment,  and  laid  the  demise  at  an  ante- 
cedent period,  and  the  defendants  had  either  suffered  judgment  by 
default  as  tenants  in  possession,  or  there  had  been  a  verdict  on  the 
trial ;  and  then  the  defendants  would  have  been  in  the  condition  of 
admitting  the  lease  and  consequent  entry  to  make  the  lease ;  and 
therefore  the  plaintiff  would  have  been  in  possession  by  the  fiction  in 
ejectment  from  the  time  of  the  day  in  the  demise.  But  here  no  eject- 
ment has  been  brought,  and  consequentiy  the  plaintiff  never  was  in 
* —  .  — 

^  Parke,  Aldbrson,  Platt,  and  Martin,  BB. 
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such  a  situation  to  maintain  an  action  of  trespass  at  alL  We  there- 
fore think  my  brother  Williams  was  wrong  in  telling  the  jury  that  the 
plaintiff  might  waive  the  trespass,  and  recover  in  use  and  occupation. 
The  resalt  is,  that  there  will  be  a  new  trial,  unless  the  plaintiff  con- 
sents to  this  rule  being  made  absolute,  in  which  case  he  will  be  enti- 
tled to  recover  for  the  use  and  occupation  of  the  Mill  Field,  but  not 
for  the  remainder.  ij^  absoliUe  accordingly. 


Wilson  v,  Eden.^ 


November  4,  1850. 

Devise  —  Leaseholds  passing  under  a  general  Devise  —  Effect  of  1 

Vict  c.  26,  s.  24  and  26. 

A  tesUUorf  by  will,  made  in  1815,  devised  **  rU  the  rest,  residue  and  renudnder  of  his  personal 
estate,  goods  and  chattels  whatsoever  and  wheresoever,"  subject  to  the  payment  of  debts 
and  legacies,  to  his  brother  M.  J.  D.  to  and  for  his  own  use  and  benefit,  and  appointed  him 
sole  executor.  He  further  devised  "^  all  and  singular  his  manors  or  lordshms,  rectories, 
advowsons,  messuages,  lands,  tenements,  &c^  at  or  near  W.,  in  the  counter  ot  D^  and  B^ 
in  the  county  of  Y.,  and  all  other  his  real  estates  in  the  said  counties  and  elsewhere,  and 
aU  his  estate  and  interest  therein,  to  R.  £.  D.  Shafto.''  M.  J.  D.  pre-deceased  the  testator, 
who,  in  1841,  duly  made  a  codicil  appointing  another  executor  ana  ratifying  and  confirming 
hia  will,  and  died  in  1 844.  At  the  time  of  his  making  the  will  and  at  his  death,  the  testator 
was  possessed  both  of  freeholds  and  leasehold  estates  in  the  county  of  D.  :^ 

JEMdj  that,  as  under  1  Vict  c  2<>,  s.  24,  the  will  must  be  deemed  to  have  been  made  in  1844, 
this  was  a  general  devise  of  the  testator's  lands  within  1  Vict  c  26,  s.  26,  and  that  the 
leaseholds  passed  by  it  to  R  £.  D.  Shafto,  and  that  the  prior  devise  of  all  the  personal 
estate  did  not  show  a  contrary  intention  so  as  to  prevent  the  operation  of  the  enacting  part 
of  the  26th  section. 

By  order  of  the  master  of  the  rolls,  the  following  case  was  stated 
for  the  opinion  of  this  court :  — 

Sir  Robert  Johnson  Eden,  late  of  Windlestone,  in  the  county  of 
Durham,  bart,  duly  made  and  published  his  will,  dated  the  14tn  of 
April,  A.  D.  1815,  and  after  directing  payment  of  all  his  debts,  funeral 
and  testamentary  expenses,  and  giving  certain  annuities,  with  the 
payment  of  which  he  charged  his  real  estates,  in  exoneration  of  his 
personal  estate  ^d  certain  legacies,  he  bequeathed  as  follows :  ^  I 
give  and  bequeath  all  the  rest,  residue,  and  remainder  of  my  personal 
estate,  goods,  and  chattels,  whatsoever  and  wheresoever,  after  and 
subject  to  the  paying  of  my  just  debts,  funeral  and  testamentary  ex- 
penses, and  the  said  legacies  and  bequests,  except  the  said  annuities, 
and  all  my  estate  and  interest  therein,  to  my  brother,  Morton  John 
Davison,  late  Morton  John  Eden,  absolutely,  to  and  for  his  own  use 
and  benefit" 

The  testator  further  gave  and  devised  as  follows :  "  I  give  and  de- 
vise all  and  singular  my  manors,  or  lordships,  rectories,  advowsons, 
messuages,  lands,  tenements,  tithes,  and  hereditaments,  situate,  lying, 

1  20  Law  J.  Rep.  (n.  s.)  ExcL  73. 
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arising  and  being  at  or  near  Windlestone,  West  Auckland,  St  Helen's 
Auckland,  and  Kshop's  Auckland,  in  the  county  of  Durham,  and 
Brignall,  in  the  county  of  York,  and  a  parcel  of  land  purchased  by 
me  of  the  late  Mrs.  Mary  Lambton,  at  Romanby,  near  Northallerton, 
in  the  North  Biding  of  the  county  of  York,  and  all  other  my  real 
estates  in  the  said  counties  of  Durham  and  York,  and  elsewhere  in 
Great  Britain,  and  all  my  estate  and  interest  therein,  unto  Robert  Eden 
Duncombe  Shafto,  of  Whitworth,  in  the  county  of  Durham,  Esq., 
William  Nesfield,  of  Brancepeth,  in  the  county  of  Durham,  clerk,  and 
Thomas  Hopper,  of  the  city  of  Durham,  Esq.,  and  their  heirs,  sub- 
ject to  the  said  annuities  so  given  and  devised  as  aforesaid,  to  hold 
the  same  to  and  for  the  several  uses  and  upon  the  trusts,  and  subject 
to  the  powers  and  provisoes  hereinafter  declared,  that  is  to  say,  to  the 
use  of  my  said  brother,  the  said  Morton  John  Davison,  and  his  assigns, 
for  and  during  the  term  of  his  natural  life,  without  impeachment  of, 
or  for  any  manner  of  waste ;  and  from  and  immediately  after  the  de* 
termination  of  that  estate  by  forfeiture  or  otherwise  in  his  lifetime, 
then  to  the  use  of  the  said  Robert  Eden  Duncombe  Shafto,  William 
Nesfield,  and  Thomas  Hopper,  and  their  heirs,  during  the  life  of  the 
said  Morton  John  Davison,  upon  trust,  to  support  and  preserve  the 
contingent  uses  and  estates  hereinafter  limited  from  being  defeated  or 
destroyed,  and  for  that  purpose  to  make  entries  and  bring  actions,  as 
occasion  shall  require,  but,  nevertheless,  to  permit  and  suffer  the  said 
Morton  John  Davison  and  his  assigns,  during  his  life,  to  receive  and 
take  the  rents,  issues,  and  profits  of  the  said  hereditaments  and 
premises,  to  and  for  his  and  their  own  use  and  benefit ;  and  from  and 
unmediately  after  his  decease,  to  the  use  of  the  first  son  of  the  said 
Morton  John  Davison,  lawfully  begotten,  and  of  the  heirs  male  of  the 
body  of  such  first  son  lawfully  issuing,  and  for  default  of  such  issue, 
to  the  use  of  the  second,  third,  fourth,  and  all  and  every  other  the  son 
and  sons  of  the  said  Morton  John  Davison,  lawfully  to  be  begotten, 
severally,  successively,  and  in  remainder,  one  after  another,  as  they 
shall  be  in  seniority  of  age  and  priority  of  birth,  and  of  the  several 
and  respective  heirs  male  of  the  body  and  bodies  of  all  and  every  such 
son  and  sons,  lawfully  issuing,  the  elder  of  such  sons  and  the  heirs 
male  of  his  body  being  always  to  be  preferred,  and  take  before  the 
younger  of  such  sons  and  the  heirs  male  of  his  and  their  body  and 
bodies,  and  in  default  of  such  issue,  to  the  use  of  Sk  William  Eden, 
baronet,  his  heirs  and  assigns,  forever."  And  the  said  testator  there- 
by constituted  and  appointed  the  said  Morton  John  Davison  executor 
of  his  said  will. 

The  testator  re-executed  a  codicil  in  1835,  making  certain  altera- 
tions of  and  additions  to  the  annuities,  but  not  otherwise  affecting 
the  will. 

The  said  Morton  John  Davison  died  on  the  28th  of  June,  1841,  in 
the  lifetime  of  the  testator,  and  without  ever  having  had  any  issue ; 
and  after  his  death,  the  testator  made  a  codicU,  duly  executed  and 
attested,  in  the  following  terms :  ^  This  is  a  codicil  to  the  last  will, 
and  testament  of  me.  Sir  Robert  Johnson  Eden,  of  Windlestone,  in 
the  county  of  Durham,  bart«  which  will  is  dated  the  14th  day  of 
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April,  1815.  Whereas,  by  my  said  will  I  appointed,  as  the  executor 
thereof,  my  late  only  brother,  Morton  John  Davison,  Esq.,  who  died 
on  the  28th  day  of  June  last ;  now  I  do,  by  this  codicil,  appoint  my 
nephew,  John  Methold,  Esq.,  the  sole  executor  of  my  said  will ;  and 
I  hereby  ratify  and  confirm  and  republish  my  said  will,  as  witness 
my  hand  this  10th  day  of  July,  A.  D.  1841."  The  said  John  Methold 
afterwards  took  the  name  of  Eden,  instead  of  John  Methold. 

The  testator  died  on  the  3d  of  September,  1844,  without  having  re- 
yoked  or  altered  his  said  will  and  codicils  except  as  before  mentioned 
The  testator  was,  at  the  time  of  his  death,  possessed  of  several  lease- 
hold estates  in  the  townships  of  Merrington  and  Middlestone,  both 
now  in  the  parish  of  Merrington,  in  the  county  of  Durham,  held  under 
various  leases  from  the  dean  and  chapter  of  Durham,  for  terms  of 
twenty-one  years  respectively,  a  part  of  which  leasehold  estates  was 
acquired  by  the  testator's  father  in  1772,  and  the  remaining  portion 
thereof  had  been  acquired  by  his  father  or  himself  at  various  times 
since.  (The  times  were  set  out  in  the  case,  but  it  is  not  necessary  to 
enumerate  the  particulars.)  The  dean  and  chapter  of  Durham  have 
hitherto  renewed  the  leases  under  which  the  said  estates  were  held  at 
the  end  of  every  seven  years,  according  to  their  usual  custom  with 
respect  to  property  held  under  leases  from  them ;  but  the  leases  con- 
tain no  covenant  on  their  part  to  do  so. 

In  the  year  1833,  the  dean  and  chapter  of  Durham  demised  the 
coal  mines  under  the  leasehold  estate  and  other  adjoining  lands,  with 
power  to  erect  cottages  and  make  a  railway,  and  several  cottages 
have  accordingly  been  erected,  and  a  railway  made  through  part  of 
the  said  leasehold  estates.  The  testator  was  not  at  the  time  of  his 
death  possessed  of  or  entitled  to  any  leasehold  estates  for  years,  except 
in  the  townships  of  Merrington  and  Middlestone. 

The  township  of  Middlestone  was  heretofpre  in  the  parish  of  St 
Andrew  Auckland,  but  was,  on  the  26th  of  April,  1845,  annexed  to 
the  said  parish  of  Merrington. 

The  parish  of  Merrington  is  intersected  by  a  high  ridge  of  hills 
ranging  east  and  west,  upon  the  summit  of  which  the  church  and 
village  of  Merrington  are  situated ;  and  the  greater  portion  of  the  said 
leasehold  estates,  to  the  extent  of  five  hundred  and  thirty-nine  acres, 
thirty-eight  poles,  or  thereabouts,  lie  to  the  south  of  the  said  ridge, 
and  extend  to,  and  for  about  two  thousand  and  fifty  yards  abut  on, 
the  northern  boundary  of  the  freehold  manor  and  estate  of  the  said 
testator  in  the  township  of  Windlestone,  heretofore  in  the  parish 
of  St  Andrew  Auckland,  but  now  forming  part  of  the  new  parish 
of  Counden,  which  was  made  a  parish  in  the  year  1842,  and  adjoin 
the  said  freehold  estate  of  Windlestone,  but  are  in  part  separated 
therefrom  by  a  turnpike  road,  and  in  part  by  the  ordinary  hedges  of 
the  country,  through  which  are  necessary  communications  for  those 
tenants  who  hold  both  freehold  and  leasehold  in  the  same  farm ;  and 
in  some  instances  the  leaseholds  were  let,  and  occupied  with  the 
said  freeholds,  at  undivided  yearly  rents.  The  said  freehold  estates 
are  not  intermixed  with  or  surrounded  by  the  freehold  lands  of  the 
said  testator,  at  Windlestone,  but,  with  the  exception  of  one  plot 
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containing  about  eighteen  acres,  they  lie  together,  and  a  part  of  them 
are  abont  a  quarter  of  a  mile  from  the  mansion  of  Windlestone,  but 
the  turnpike  road  between  Bishop's  Auckland  and  Rushyford  lies 
between  them  and  the  said  mansion.  The  remainder  of  the  said  lease- 
hold estates,  containing  about  seventy-two  acres,  one  rood,  twelve  poles, 
lie  on  the  northern  side  of  the  aforesaid  ridge,  and  about  two  miles 
from  the  said  testator's  freehold  mansion  and  estate  at  Windlestone. 

The  said  testator  was,  at  the  respective  dates  of  making  his  will 
and  of  his  death,  seized  of  or  entitled  to,  not  only  the  said  freehold 
manor  and  estate  of  Windlestone  (which  comprises  the  whole  town- 
ship of  Windlestone,  and  contains  eleven  hundred  and  eighty-two 
acres,  two  roods,  twenty-nine  poles,)  but  also  two  freehold  closes 
of  land  immediately  adjoining  the  said  Windlestone  estate,  and 
situate  in  the  township  of  Counden,  and  containing  together  about 
sixteen  acres,  and  the  freehold  tithes  thereof,  and  also  some  detached 
portions  of  freehold  lands  in  the  said  township  of  Merrington,  and 
containing  together  about  sixteen  acres,  anci  the  freehold  tithes 
thereof,  and  also  some  detached  portions  of  freehold  land  in  the  said 
township  of  Merrington,  and  containing  together  about  one  hundred 
and  six  acres,  and  the  freehold  tithes  of  parts  of  the  said  leasehold 
estate  in  Merrington  and  of  Middlestone ;  of  an  estate  in  the  town- 
ship of  West  Auckland,  chiefly  freehold  and  copyhold,  with  the  free- 
hold tithes  thereof,  and  two  leases  for  lives,  containing  together  eleven 
hundred  and  sixty-two  acres  or  thereabouts,  and  freehold  lands  in  the 
township  of  Saint  Helen's  Auckland,  containing  three  hundred  and 
eighty  one  acres  or  thereabouts;  of  two  freehold  fields,  containing 
together  about  nineteen  acres,  in  the  township  of  Bondgate,  in  Auck- 
land ;  and  of  a  freehold  messuage  in  the  city  of  Durham,  but  which 
said  freehold  fields  and  messuage  were  afterwards  sold  by  the  testator 
in  his  lifetime. 

The  said  freehold  mansion  and  estate  of  Windlestone  has  been  in 
the  possession  and  the  residence  of  the  family  of  the  said  testator  for 
upwards  of  one  hundred  years  ;  and  there  are  several  cottages  (some 
of  which  are  ornamental)  and  other  buildings  standing  upon  that 
part  of  the  said  leasehold  estates  which  is  nearest  to  the  said  mansion, 
and  which  buildings,  consisting  of  three  cottages  called  Well  Houses, 
were,  in  the  lifetime  of  the  said  testator,  occupied  by  persons  em- 
ployed about  the  said  mansion  and  estate  at  Windlestone ;  and  the 
said  testator  during  his  life  expended  upwards  of  40,000t  in  rebuild- 
ing or  restoring  the  said  mansion  and  premises. 

A  bill  having  been  filed  by  Eleanor  Wilson,  one  of  the  sisters  and 
next  of  kin  of  the  testator,  against  John  Eden,  on  the  ground  that 
the  testator  died  intestate  as  to  the  leasehold  estate,  the  above  case 
was  stated  for  the  opinion  of  the  court;  the  question  being,  whether 
the  leasehold  estates,  of  which  the  testator  Sir  Robert  Johnson  Eden 
died  possessed,  passed  under  the  devise  in  his  will  of  all  and  singular 
the  manors,  or  lordships,  rectories,  advowsons,  messuages,  lands, 
tenements,  tithes,  and  hereditaments,  situate,  lying,  arising  and  being 
at  or  near  Windlestone,  West  Auckland,  St.  Helen's  Auckland,  and 
Bishop's  Auckland,  in  the  county  of  Durham,  or  in  the  city  of  Durham 
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and  Brignall,  in  the  county  of  York,  and  all  other  his  real  estates  in 
the  said  counties  of  York  and  Durham,  and  elsewhere  in  Great 
Britain,  and  all  his  estate  and  interest  therein. 

It  was  argued  upon  two  occasions.^  The  full  statement  of  the 
arguments  in  the  judgment  renders  a  detailed  report  unnecessary. 

Humphrey^  for  the  plaintiff,  contended  that  the  leaseholds  did  not 
pass,  and  that  1  Vict.  c.  26,  s.  26,^  did  not  apply,  citing  Bx)se  v. 
Bartlettj  Cro.  Car.  292.  Thompson  v.  Lawlet/,  2  Bos.  &  P.  303. 
Watkifis  V.  Lea,  6  Ves.  633.  Jarman  on  Wills,  616,  et  seq.  Hobsoih 
V.  Blackburn,  1  Myl.  &  K.  571 ;  s.  c.  2  Law  J.  Rep.  (n.  s.)  Chanc. 
168.  Lane  v.  Stanhope,  6  Term  Rep.  345.  Goodman  v.  Edwards, 
2  Myl.  &  K.  759.  Cole  v.  Scott,  1  Mac  &  Gor.  518 ;  s.  c.  19  Law 
J.  Rep.  (n.  s.)  Chanc.  63.     Hall  v.  Fisher,  1  Coll.  C.  C.  47. 

Matins,  for  the  defendant,  contended  that  as  the  republication  of 
the  will  after  the  passing  of  the  1  Vict.  c.  26,  made  it  a  new  will,  it 
was  within  sects.  24^  and  26,  and  that  even  if  not,  the  circum- 
stances of  the  case  excluded  it  from  the  rule  laid  down  in  Bose  v. 
Bartlett.  He  commented  on  the  cases  cited  for  the  plaintiff,  and 
further  cited  Addis  v.  Clement,  2  P.  Wms.  456.  Stone  v.  Greening, 
13  Sim.  390.  Doe  d.  York  v.  Walker,  12  Mee.  &  W.  591 ;  s.  c.  13 
Law  J.  Rep.  (n.  s.)  Exch.  153.  Winter  v.  Winter,  5  Hare,  306 ;  s.  c. 
16  Law  J.  Rep.  (n.  s.)  Chanc.  111.  Weigall  v.  Brome,  6  Sim.  99. 
FUzroy  v.  Hoivard,  3  Russ.  225. 

Cur.  adv.  vulU 

Judgment  was  now  delivered  by 

Pollock,  C.  B.  This  case,  which  was  sent  for  our  opinion  by  the 
master  of  the  rolls,  arises  out  of  the  will  of  Sir  Robert  Johnson  Eden, 
who  died  on  the  3d  of  September,  1844 ;  and  the  question  is,  whether 
certain  leasehold  estates  of  which  he  was  possessed  at  his  decease 
passed  under  the  general  devise  of  his  real  estates.  The  will  was 
made  in  1815,  and  the  material  parts  are  —  he  gave  and  bequeathed 
"  all  the  rest,  residue  g^nd  remainder  of  his  personal  estate,  goods,  and 
chattels  whatsoever  and  wheresoever,  after  and  subject  to  the  pay- 
ment of  his  debts,  funeral  expenses,  and  so  on,  and  all  the  estate  and 
interest  therein,  to  his  brother  Morton  John  Davison,  late  Morton 


1  June  6, 1849,  and  June  7, 1850,  before  Pollock,  C.  B.,  Alderson  and  Rolfe,  BB. 

9  That  section  enacts,  *^  That  a  devise  of  the  land  of  the  testator  in  any  place  or  in 
the  occupation  of  any  person  mentioned  in  his  will,  or  oUierwise  described  in  a 
general  manner,  and  any  other  general  devise  wliich  should  describe  a  customary 
copyhold  or  leasehold  estate  if  tne  testator  had  no  freehold  estate  which  could  be 
described  by  it,  shall  be  construed  to  inclndo  the  customary  copyhold  and  leasehold 
estates  of  the  testator,  or  his  customary  copyhold  or  leasehold  estates,  or  any  of  them 
to  which  such  description  shall  extend,  as  the  case  may  be,  as  well  as  freehold  estates, 
nnless  a  contrary  intention  shall  appear  by  the  will." 

3  That  section  enacts,  "That  every  will  shall  be  construed  with  reference  to  tlie 
real  estate  and  personal  estate  comprised  in  it,  to  speak  and  take  efTect  as  if  it  had 
been  executed  immediately  before  the  deatli  of  the  testator,  unless  a  contrary  intention 
shall  appear  by  the  will.*^ 
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Jjolin  Eden,  absolutely,  to  and  for  his  own  use  and  benefit"  The 
testator  further  gave  and  devised  as  follows :  "  I  give  and  devise  all 
and  singular  my  manors,  or  lordships,  rectories,  advowsons,  mes- 
suages, lands,  tenements,  tithes  and  hereditaments  situate,  lying, 
arising  and  being  at  or  near  Windlestone,  West  Auckland,  St, 
Helen's  Auckland  and  Bishop's  Auckland,  in  the  county  of  Durham, 
and  Brignall,  in  the  county  of  York,  and  all  other  my  real  estates  iu 
the  said  counties  of  Durham  and  York,  and  elsewhere  in  Great 
Britain,  and  all  my  estate  and  interest  therein,  unto  Robert  Eden 
Duncombe  Shafto  of  \Vhiti\'orth,  in  the  county  of  Durham,  and 
others,  upon  certain  trusts."  Morton  John  Davison  died  in  July, 
1841,  and  thereupon  the  testator  made  a  codicil,  duly  executed  and 
attested,  in  the  following  terms  :  "  This  is  a  codicil  to  the  last  will  and 
testament  of  me.  Sir  Robert  Johnson  Eden,  of  Windlestone,  in  the 
county  of  Durham,  baronet,  which  will  is  dated  the  14th  day  of  April, 
1815.  Whereas  by  my  said  \\ill  I  appointed  as  the  executor  thereof 
my  late  only  brother,  Morton  John  Davison,  Esq.,  who  died  on  the 
28th  day  of  June  last ;  now  I  do,  by  this  codicil,  appoint  my  nephew, 
John  Methold,  Esq.,  the  sole  executor  of  my  said  will,  and  I  hereby 
ratify  and  confirm  and  republish  my  said  will,  as  witness  my  hand 
this  10th  day  of  July,  1841." 

The  facts  as  to  the  leaseholds  in  question  were  these  :  the  testator 
was  at  the  time  of  his  death  possessed  of  several  leasehold  estates  in  the 
townships  of  Merrington  and  Middlestone,  both  now  iu  the  parish  of 
Merrington,  in  the  county  of  Durham,  held  under  various  leases  from 
the  dean  and  chapter  of  Durham  for  terms  of  twenty -one  years 
respectively,  a  part  of  which  leasehold  estates  was  acquired  by  the 
testator's  father  in  1772,  and  the  remaining  portion  thereof  had  been 
acquired  by  his  father  or  himself  at  various  times  since.  The  times 
are  set  out  in  the  case ;  but  on  this  occasion  it  is  not  necessary  to 
enumerate  all  the  particulars  and  the  various  dates,  under  which 
somewhere  about  eight  or  ten  dift'erent  parcels  were  acquired.  The 
dean  and  chapter  of  Durham  have  hitherto  renewed  the  leases  under 
which  the  said  estates  were  held  at  the  end  of  every  seven  years, 
according  to  their  usual  custom  with  respect  to  property  held  under 
leases  from  them  ;  but  the  leases  contain  no  covenant  on  their  part  to 
do  so.  The  case  states  also  as  a  fact,  that  the  testator  at  the  date  of 
liis  will  and  at  his  death  was  seized  of  other  real  estate  in  the  county 
of  Durham  besides  his  mansion  in  Merrington. 

In  this  state  of  things,  it  was  contended  before  us,  on  behalf  of  the 
plaintiff,  that  the  leaseholds  did  not  pass  under  the  general  devise  of  the 
real  estates  as  land,  &c.,  and  in  support  of  this  view  of  the  case  Rose  v. 
Bnrtlett  was  relied  on,  in  which  the  general  principle  was  laid  down, 
which  has  been  recognized  and  followed  by  very  many  authorities;  and 
iu  TJiompson  v.  Lawlcy^  Lord  Eldon  went  through  the  whole  of  the 
cases,  and  fully  recognized  the  general  doctrine.  On  the  other  hand,  it 
was  contended  for  the  defendant,  that  there  are  in  this  case  circum- 
stances which  distinguish  it  from  Rose  v,  Bartlett  and  other  cases  in 
which  leaseholds  have  been  held  not  to  pass.  In  the  first  place,  here 
the  leaseholds  by  usage,  although  not  by  express  contract,  have  always 
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been  renewed  from  time  to  time  so  as  to  give  thera  partial  perma- 
nency as  estates  held  in  fee  simple.  Secondly,  some  of  the  leaseholds 
have  been  let  and  occupied  with  some  of  the  freeholds  at  undivided 
yearly  rents,  and  not  distinguishing  what  were  the  rents  of  freeholds 
and  what  the  rents  of  the  leaseholds  ;  and,  thirdly,  the  leaseholds  al- 
most entirely  bordered  on  the  family  mansion  and  grounds,  and  some 
part  of  them  extended  up  to  even  a  quarter  of  a  mile  from  the  maiisfion 
itself,  and  some  cottages  were  erected  thereon  by  the  testator  for  the 
use  of  persons  employed  about  the  mansion.  These  and  similar  cir- 
cumstances are  pointed  out  by  Lord  Eldon  in  the  case  we  have  re- 
ferred to  as  circumstances  which  might  prevent  the  operation  of  the 
general  rule ;  but  even  if  they  would  not  do  so  in  the  present  instance, 
still  it  was  contended  that  here  the  late  stat.  1  Vict.  c.  26,  s.  20,  is 
decisive,  and  puts  an  end  to  all  questions  on  the  subject.  Now,  wc 
arc*  of  opinion  that  this  section  clearly  governs  the  present  case,  so 
that  it  is  unnecessary  for  us  to  speculate  as  to  what  our  decision 
would  have  been  if  we  had  been  called  on  to  make  it  in  the  year  1837, 
and  not  in  the  present  year.  In  the  first  place  the  will,  having  been 
republished  by  the  codicil  in  1841,  must,  according  to  the  express  pro- 
visions  of  the  24th  section  of  the  statute,  be  deemed  to  have  been 
made  at  that  date,  and  is  therefore  to  be  treated  as  a  will  made  after 
the  31st  of  December,  1837.  That  being  so,  let  us  consider  how  the 
case  w^ould  have  stood  prior  to  the  act  if  the  testator  had  had  no  lands 
whatever,  except  these  leaseholds.  It  is  clear,  in  such  a  case,  the 
leaseholds  would  have  passed  in  order  that  some  effect  might  have 
been  given  to  the  will.  This,  indeed,  is  a  branch  of-  the  general  rule 
enunciated  in  Rose  v.  Bartiett,  and  caimot  be  disputed.  This  being 
so,  the  26th  section  of  the  statute  states  positively  that  the  general 
devise  shall  be  construed  to  include  the  leaseholds,  unless  a  contrary 
intention  appears  by  the  will.  It  was  alleged  that  such  contrary  in- 
tention does  appear  here,  because  there  is  an  express  gift  of  all  the 
residue  of  the  personal  estate  to  the  testator's  brother,  which  he  con- 
tended was  inconsistent  with  the  gift  of  the  leaseholds,  which  are 
part  of  the  personal  estate,  to  the  trusts  for  the  purpose  of  the  settle- 
ment ;  but  this  is  a  fallacy.  If  before  the  statute  a  testator  having 
leaseholds,  but  no  freeholds,  in  Durham,  had  given  all  his  land  in 
Durham  to  A.  B.,  and  all  his  personal  estate  to  C.  D.,  there  can  be  no 
doubt  that  A.  B.  would  have  taken  the  leaseholds :  the  circumstances 
in  such  a  case  show  that  under  the  words  "  personal  estate  "  the  tes- 
tator did  not  mean  to  include  the  leaseholds ;  and  if  such  would  have 
been  the  construction  before  the  statute  in  a  case  where  the  testator 
had  only  leaseholds,  so  now  the  same  construction  is  by  the  express 
words  of  the  statute  to  prevail,  even  although  the  testator  had  free- 
hold as  well  as  leasehold. 

The  gift  of  "  of  all  my  personal  estate  "  clearly  means  only  "  all  my 
personal  estate  not  otherwise  disposed  of."  And  when  the  statute 
has  made  the  general  devise  a  valid  disposition  of  the  leaseholds  along 
with  the  freeholds,  it  follows  that  they  are  not  included  in  the  general 
description  of  "  all  my  personal  estate,"  or  "  all  the  residue  of  my  per- 
sonal estate."    The  only  other  circumstances  relied  on  as  showing  an 
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intention  to  exclude  the  leaseholds,  were  the  powers  of  jointuring  and 
leasing.  We  attribute  no  weight  to  this  part  of  the  argument  The 
power  would-be  available  in  equity,  and  is  to  affect  the  renewed  leases 
from  time  to  time,  and  the  case  finds  as  a  fact  that  such  renewals 
were  always  regularly  made. 

It  remains  only  to  notice  the  argument  of  the  counsel  for  the  plain- 
tiff", namely,  that  he  had  no  necessity  to  resort  to  the" words  at  the  end 
of  the  26th  section,  "  unless  a  contrary  intention  appears  on  the  face 
of  the  will,"  for  that  here  the  case  was  not  brought  within  the  enact- 
ing part  of  the  section.  He  contended  that  there  is  not  here  a  devise 
of  the  land  of  the  testator  in  any  place  so  as  to  come  within  the  lan- 
guage of  the  statute,  but  in  this  he  was  clearly  wrong.  The  words 
of  the  will  are,  "  I  give  and  devise  inter  alia  all  my  lands  near  Win- 
dlestone,  and  all  other  my  real  estates  in  Great  Britain,  and  all  jny 
estate  and  interest  therein,  unto  Robert  Eden  Buncombe  Shafto.*' 
Surely  a  devise  of  "  my  land  near  Windlestone  "  is  a  devise  of  the 
testator's  lands  in  some  place;  and  certainly  the  words  amount 
to  a^  general  devise,  which,  before  the  statute,  would  have  included 
leaseholds,  if  there  had  been  no  freeholds  to  which  the  description 
would  apply. 

We  think  it  clear,  therefore,  first,  that  the  enacting  w^ords  of  the 
26th  section  apply  to  this  case  ;  and,  secondly,  no  contrary  intention 
appears  on  the  face  of  the  will,  so  as  to  prevent  the  operation  of  the 
enactment  This  being  our  view  of  the  effect  of  the  statute,  it  is 
unnecessary  to  consider  how  the  case  would  have  stood  independently 
of  the  statute.  We  must  say,  there  are  very  strong  grounds  for  con- 
tending that  the  facts  of  this  case  would  have  led  to  the  same  result 
as  that  which  we  have  arrived  at,  even  if  the  statute  had  never  been 
passed.  We  shall  certify  our  opinion  to  the  master  of  the  rolls,  in 
conformity  to  the  opinion  which  we  have  now  expressed. 

Certificaie  acccordingly. 


Tielens  t;.  Hooper.* 

Norembcr  16,  1850. 

Covenant —  Assignment  of  Patent  —  "  Or  "  not  construed  "  and.^ 

In  a  deed  by  which  A  nssipncd  to  B  for  a  term  of  year*  an  exclusive  license  to  use  a  certain 
patent,  after  covenants  for  payment  of  certain  sums  in  the  natnrc  of  royalties,  there  was 
the  following  clause :  "  That  if  it  shall  happen  in  any  year  dnring  the  continuance  of  the 
term  that  die  royalties  or  sums  of  money  hereinbefore  covenanted  to  be  paid  shall  not 
amount  to  the  snm  of  2000/.  sterling,  then  1)  shall,  witliin  fourteen  days  after  the  expiration 
of  any  year  in  which  it  shall  so  happen,  pay  to  A  such  a  sum  of  money  as  with  the  said 
royalties  will  amount  to  2000/.  for  that  year,  or  if  B  shall  at  any  time  make  default  in 
payment  of  such  sum  of  money  aforesaid  within  the  time  appointed  for  payment,  then 
It  shall  be  lawful  to  and  for  A,  by  writing,  signed  by  him  and  indorsed  on  the  said 
indenture  or  duplicate  thereof,  to  declare  tJiat  the  said  indenture  and  the  license  and  power 
thereby  granted  shall  cease  and  determine :  — 

1  20  Law  J.  Rep.  (n.  b.)  Exch.  7a 
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Meld,  that  this  was  not  an  absolnte  covenant  by  B  to  pay  2000/.  a  year  daring  the  term,  bat 
only  empowered  A  to  put  an  end  to  the  grant  upon  non-payment  of  tliat  sum. 

Covenant.  The  declaration,  after  setting  out  certain  recitals  in  a 
deed  of  indenture  between  the  piaintifi'  and  defendant,  and  stating  the 
assignment  of  the  plaintiif  to  the  defendant  by  the  said  deed  of  an 
exclusive  license  to  use  a  certain  patent  upon  payment  of  certain 
sums  by  way  of  royalties  to  the  plaintitf,  during  the  term  therein 
stated,  averred  that  the  defendant  covenanted  "  that  if  it  should  hap- 
pen in  any  year  during  the  continuance  of  the  term  that  the  royalty 
or  royalties,  or  sum  or  sums  of  money  covenanted  to  be  paid  as  afore- 
said, should  not  amount  to  the  sum  of  2000/.  sterling,  then  and  in 
every  such  case,  and  as  often  as  the  same  should  so  happen,  the  de- 
fendant would,  within  fourteen  days  after  the  expiration  of  any  year 
in  which  it  should  so  happen,  pay  to  the  plaintiif  such  a  sum  of 
money  as,  with  the  royalty  or  royalties  reserved  and  covenanted  and 
agreed  to  be  paid  as  aforesaid,  would  amount  to  and  make  up  the 
whole  and  clear  sum  of  2000/.  for  that  year ;  or  if  the  defendant  at  any 
time  should  make  default  in  payment  of  such  sum  of  money  as  afore- 
said, within  the  time  appointed  for  payment,  then  it  should  be  lawful 
to  and  for  the  plaintiff,  by  any  writing  signed  by  him  and  indorsed  on 
the  said  indenture  or  duplicate  thereof,  to  declare  that  the  said  inden- 
ture and  the  license  and  power  thereby  granted  should  cease  and  deter- 
mine." Breach,  that  although  the  sums  by  way  of  royalty  amounted 
to  less  than  2000/.  a  year,  the  defendant  had  not  made  up  the  sum  of 
2000/.  a  year. 

General  demurrer  and  joinder. 

Hifg^h  HIH,  in  support  of  the  demurrer.^  The  covenant  is  here  in 
the  alternative,  and  not  an  absolute  covenant  to  pay  2000/.  a  year 
during  the  continuance  of  the  term.  The  intention  of  the  parties  is, 
that  should  the  royalties  not  amount  to  2000/.,  then  the  defendant  has 
the  power  of  retaining  the  license  by  making  up  that  sum ;  but  if  he 
does  not,  the  plaintiff  may,  if  he  pleases,  put  an  end  to  the  license. 
The  grammatical  sense  need  not  be  departed  from,  as  nothing  in  the 
context  requires  that  "  or  "  should  be  read  "  and." 

3/.  Smith,  contra.  The  plaintiff  parted  with  the  patent  for  the 
whole  of  the  term,  and  it  is  reasonable  to  construe  the  deed  so  as  to 
entitle  him  to  a  minimum  rent.  No  particular  form  of  words  is  neces- 
sary to  constitute  a  covenant,  and  this  is  a  condition  in  favor  of  the 
plaintiff  as  well  as  a  covenant  by  the  defendant.  The  words  "  if  he 
make  default"  imply  that  there  was  an  absolute  payment  imposed  by 
the  previous  words,  and  ''  or "  may  well  be  read  "  and."  He  cited 
Shep.  Touch.  162. 

Hugh  Hillj  in  reply,  cited  Co.  Litt.  303,  b ;  Ha^s  v.  Bickerstaffe^  2 
Mod.  35 ;    Warren  v.  Asters,  T.  Jones,  205 ;  and  stated  that  in  the 

1  November  15,  before  Pollock,  C  B.,  Parke,  Aldsrson,  and  Platt,  BB. 

30* 


354  COURT   OF  EXCHEQUER,  1850-51. 

Tieicns  v.  Hooper. 

agreement  which  formed  the  basis  of  the  deed,  it  was  stated  that  a 
provision  should  be  inserted  in  the  deed,  that  either  the  sum  of  20001. 
should  be  paid,  or  it  should  be  lawful  for  the  plaintiff  to  put  an  end 
to  the  license.  q^^^  ^^.^  ^^^ 

Judgment  was  now  delivered  by 

Pollock,  C.  B.  This  was  an  action  of  covenant  on  an  indenture 
by  which  the  plaintiff  gave  a  license  to  the  defendant  to  work  a  patent 
for  improvements  in  a  machine  or  apparatus.  The  plaintiff  by  his 
declaration  claimed  2000/.  per  annum  for  a  certain  period,  stated  in 
the  pleadings,  on  the  ground  that  the  agreement  between  the  parties 
was  for  a  minimum  rent  There  was  a  stipulation  in  the  indenture 
that  the  plaintiff  should  have  certain  royalties ;  but  it  was  contended 
on  the  part  of  the  plaintiff,  that  the  meaning  of  the  parties  was,  there 
should  be  a  minimum  rent.  Now,  the  part  of  the  indenture  on  which 
that  question  arises  is  as  follows :  [His  lordship  read  the  passage 
set  out  above.]  The  question  submitted  for  the  opinion  of  the  court 
is  substantially  this,  whether  that  word  "  or  "  is  to  be  read  "  and ;  ^ 
that  is,  whether  there  was  a  stipulation  for  a  minimum  rent,  with  an 
additional  clause  that  if  it  was  not  paid  jthe  license  might  be  put  an 
end  to ;  or  whether  it  is  to  be  read  as  an  alternative,  that^  if  the  party 
chooses  to  pay,  the  license  will  continue ;  or,  if  he  does  not  pay,  that 
then  the  plaintiff  shall  have  the  power  to  put  an  end  to  it  We  are  of 
opinion,  there  being  only  these  two  alternatives,  and  the  word  "  or  " 
occurring  in  the  way  in  which  it  does,  that  we  are  bound  to  give  effect 
to  the  plain,  obvious,  and  grammatical  meaning  of  these  expressions. 
I  abstain  from  noticing  altogether  the  suggestion  that  was  made  in 
the  course  of  the  argument,  as  to  the  form  in  which  this  appeared  when 
it  was  in  draft  That  ought  certainly  not  to  bear  on  the  mind  of  any 
of  the  court,  and  I  must  say,  so  far  as  my  judgment  is  formed,  it  has 
no  operation  whatever.  Long  before  that  matter  was  stated,  perhaps 
not  quite  correctly,  I  had  come,  and  I  believe  we  have  all  now  come, 
to  the  conclusion  that  this  is  the  true  grammatical,  and  therefore,  if 
there  be  no  reason  for  deviating  from  it,  the  true  legal  meaning  of  the 
expressions  used  between  the  parties ;  and  I  must  for  myself  say,  I 
think  it  is  by  far  the  most  reasonable  conclusion  to  come  to.  In  the 
case  of  a  patent,  the  patentee  may  very  well  say.  If  I  grant  you  a 
license  which,  in  substance,  is  an  exclusive  license,  reserving  to  my- 
self a  certain  royalty  or  share ;  if  I  find  that  that  does  not  amount  to 
a  certain  sum,  then  you  shall  either  make  that  sum  up  to  me,  or  I 
shall  have  the  power  of  putting  an  end  to  the  license.  It  merely 
means  this :  I  think  the  invention  is  of  great  utility,  it  may  be  of  great 
profit ;  and  if  it  turns  out  that  you,  either  from  a  want  of  spirit  or  in- 
dustry in  pressing  it,  or  a  want  of  attention  to  business,  or  for  any 
reason,  do  not  make  it  available,  so  that  my  royalty  is  gone,  then  I 
claim  to  myself  the  power  of  taking  it  from  you  and  carrying  the  in- 
vention to  some  other  person  who  probably  will  make  more  use  of 
it  For  myself,  I  think  it  is  far  more  reasonable  to  suppose  the 
parties  came  to  that  agreement,  than  that  they  came  to  a  stipula- 
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tion  for  a  minimum  rent  of  2000A  per  annum,  without  being  at  all 
confident  that  the  invention  would  produce  500^  In  general,  the 
court,  in  construing  agreements  as  well  as  in  construing  acts  of  Parlia- 
ment, I  think,  is  bound  to  put  on  the  passages  met  with,  whether  in 
an  agreement  or  a  statute,  that  meaning  which  is  the  plain,  clear,  ob- 
vious result  of  the  lan^age  made  use  of.  In  the  present  case  it  hap- 
pens, so  far  as  my  judgment  goes,  that  the  meaning  we  affix  to  the 
words  used  by  the  parties  is  also  by  far  the  most  natural  and  prob- 
able agreement  the  parties  would  have  made  under  the  circumstances. 
Our  judgment,  therefore,  will  be  for  the  defendant 

Judgment  for  the  defendant. 


In  re  Dearden,  Gentleman,  One,  &c.^ 

NoYember  19,  1850. 

Attorney —  Alteration  of  Name  of  on  tlie  RolL 

On  the  application  of  an  attorney  to  be  allowed  to  substitute  the  name  of  J.  Heaton  D.  on 
the  roll  of  attorneys  in  the  place  of  J.  D.,  the  court  directed  the  master  to  enter  on  the 
roll  opposite  the  name  of  J.  D.  a  memorandum,  that  by  rale  of  this  court  J.  D.  should  be 
known  by  the  name  of  J.  Heaton  D.,  and  that  the  master  should  be  at  liberty  to  make 
such  indorsement  of  such  alteration  of  the  name  on  the  admission  of  the  applicant. 

Atherton  moved  for  a  rule  directing  the  master  to  substitute  the 
name  of  Josiah  Heaton  Dearden  on  the  roll  of  attorneys  of  this  court 
in  the  place  of  Josiah  Dearden,  or  that  the  master  should  be  at  lib- 
erty to  make  an  indorsement  of  such  alteration  of  name  on  the 
admission  of  the  applicant. 

A  rule  had  been  obtained  in  the  queen's  bench  and  common  pleas 
ordering  the  name  of  Josiah  Dearden  on  the  roll  of  attorneys  to  be 
altered  by  inserting  the  name  of  "  Heaton  "  after  that  of  Josiah,  and 
that  the  master  be  at  liberty  to  make  an  indorsement  of  such 
alteration  on  the  admission  of  the  party.  The  affidavit  stated  that 
the  applicant  had  assumed  the  name  of  ^'  Heaton,"  being  the  maiden 
name  of  his  mother,  from  love  and  respect  to  her,  and  not  from  any 
improper  motive. 

Per  curiamJ^  Let  the  rule  be,  that  the  master  shall  enter  on  the 
roll  of  attorneys,  opposite  the  name  of  Josiah  Dearden,  a  memoran- 
dum that,  by  rule  of  this  court,  Josiah  Dearden  shall  be  known  by  the 
name  of  Josiah  Heaton  Dearden,  and  that  the  master  shall  be  at 
liberty  to  make  an  indorsement  of  such  alteration  of  the  name  on 
the  admission  of  the  applicant  jj^^fe  accordingly. 


1  20  Law  J.  Rep.  (n.  t.)  Exch.  80. 

9  FoJLLOCK,  C.  B.,  rARXE,  Alderson,  and  PiiAtt,  BB. 
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Doe  d.  Childe  &  others,  Trastees  of  the  Ludlow  Charities, 

r.  Willis.^ 

November  5,  1850. 

Grammar  School —  ScIu>olmaster  —  Discretion  of  Trustees  —  Ap- 

poiiUment  of  Trustees. 

By  the  provisions  of  a  scheme  for  the  management  of  King  Edward  VI.'s  grammar  school 
at  Ludlow,  duly  confiiincd  by  the  lord  chancellor,  it  was  declared  "  that  the  trustees  should 
have  authority  from  time  to  time,  upon  such  grounds  as  they  should  at  their  discretion  in 
the  due  exercise  and  execution  of  the  powers  and  trusts  reposed  in  them  deem  just  from 
time  to  time,  to  remove  the  master,  usher,  &&,  from  his  office,*'  subject,  however,  to  certain 
formalities  being  observed :  — 

Heldy  that  these  words  conferred  an  absolute  discretionary  power  upon  the  trastees,  provided 
the  formalities  specified  were  followed,  and  that  they  were  not  hound  to  summon  the 
master  before  them,  or  to  give  him  any  hearing  or  opportunity  of  defending  himself  against 
the  charges  which  formed  the  grounds  of  his  removal. 

By  an  order,  the  lord  chancellor,  in  whom  the  power  of  appointing  new  trustees  was  vested, 
referred  it  to  the  master  to  approve  of  eight  iit  and  pro|)er  persons  to  be  appointed  trustees 
in  lieu  of  those  dead  or  who  had  left  the  borough  of  L.,  and  after  his  report  such  further 
order  was  to  bo  made  as  was  just.  The  master  reported  that  he  hod  approved  of  eicht 
persons  as  fit  and  proper  persons  to  bo  appointed,  &c.  This  report  was  confirmed,  and  in 
the  confirmation  the  trustees  of  the  charity  (naming  the  said  eight  persons  and  the  other 
trustees)  were  directed  to  pay  the  costs  of  the  petition  for  the  appointment  of  new  tnistees 
out  of  the  surplus  funds  of  tlio  charity  in  their  hands.  By  the  private  act  the  property 
of  the  trust  was  vested  in  the  trustecs'for  the  time  being  without  any  deed  of  transfer : — 

ndd^  that  this  was  a  valid  appointment  of  the  eight  new  trustees  by  the  lord  chancellor. 

Ejectment  for  certain  houses  arid  premises  occupied  by  the  defend- 
ant as  head  master  of  the  Ludlow  grammar  school  of  King  Ed- 
ward VL 

At  the  trial,  at  the  Shropshire  Summer  assizes,  before  Williams.  J., 
it  appeared  that  the  lessors  of  the  plaintiff  claimed  as  trustees  of  tlie 
Ludlow  municipal  charities.  The  school  in  question  was  founded 
by  charter  of  Edward  VL,  dated  the  26th  of  April,  1652,  the  pow^ers 
of  appointment  and  amotion  being  thereby  given  to  the  old  corpora- 
tion of  Ludlow.  These  powers,  and  generally  the  power  to  make 
orders  for  the  administration  of  the  charity,  were,  by  the  5  &  6  Will. 
4,  c.  76,  s.  70,  transferred  to  the  lord  chancellor.  In  pursuance  of  this 
authority,  it  was,  by  order  of  the  lord  chancellor,  dated  the  26th  of 
August,  1836,  referred  to  Master  Brougham  to  appoint  new  trustees 
for  the  said  charity.  By  his  report,  dated  the  16th  of  February, 
1837,  he  appointed  seventeen  persons  to  be  such  trustees,  (nine  of 
whom  were  lessors  of  the  plaintiff,)  and  this  order  was  confirmed  by 
the  lord  chancellor,  on  the  3d  of  December,  1837. 

On  the  2oth  of  July,  1838,  the  defendant  was  duly  appointed  head 
master  of  the  school,  and  entered  upon  his  duties.  An  information 
was  for  many  years  pending  as  to  the  administration  of  the  charities, 
to  compromise  which  a  private  act,  9  &  10  Vict.  c.  18,  was  passed  on 
the  27th  of  July,  1846,  by  which  the  trustees  were  to  hold  the  prop- 
erty upon  the  uses  and  trusts  to  be  declared  by  a  scheme  to  be 

_■_ L ■- 111  .  ^—  -  -  -  ■ — 1 ■ — ^ 

1  20  Law  J.  Rep.  (n.  s.)  Exch.  85. 
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setded  by  the  master.^  This  scheme  was  duly  settled  and  confirmed 
on  the  2d  of  August,  1848. 

On  the  20th  ot*  May,  1848,  an  order  was  made  by  the  lord  chan- 
cellor referring  it  to  Master  Brougham  to  approve  of  eight  fit  and 
proper  persons  to  be  appointed  trustees  of  the  said  charities  in  the 
place  of  those  dead  and  having  quitted  the  borough  of  Ludlow,  and 
after  his  report  such  further  order  was  to  be  made  as  was  just  On 
the  28th  of  February,  1849,  the  master  made  his  report,  and  after 
reciting  {inter  alia)  that  eight  persons  (naming  them)  had  been  pro- 
posed as  fit  and  proper  persons  to  supply  the  vacancies  existing 
among  the  trustees,  he  reported  that  he  approved  of  the  said  persons 
as  fit  and  proper  persons  to  be  appointed  trustees  of  the  charities 
affected  by  the  Tlst  section  of  the  5  &  6  Will.  4,  c.  76,  in  the  place 
of  those  dead  and  having  quitted  the  borough. 

By  an  order  of  the  IokI  chancellor,  dated  the  28th  of  April,  1849, 
it  was  ordered  that  the  master's  report  should  be  confirmed ;  and  it 
was  further  ordered  that  the  trustees  of  the  said  charities  (naming  the 
nine  old  and  the  eight  new  trustees)  do  pay  the  costs  of  the  petition  for 
the  appointment  of  the  new  trustees,  out  of  the  surplus  funda  in 
their  hands  belonging  to  the  said  charity,  called  the  "  Free  Grammar 
School."  The  trustees  met  frequently  in  the  course  of  the  year  1849, 
and  passed  certain  rules  as  to  the  management  of  the  school.  Disputes 
occurred  between  them  and  the  defendant,  and  on  the  16th  of  January, 
1850,  a  special  meeting  was  called  pursuant  to  a  notice  addressed  to 
the  secretary,  stating  that  it  was  intended  to  propose  the  removal  of 
the  defendant  from  the  mastership.  The  meeting  took  place,  and  the 
resolution  for  his  removal  was  carried,  and  signed  by  fourteen  of  the 
trustees,  and  the  grounds  thereof  stated.  All  the  formalities  required 
by  the  14th  rule  of  the  scheme  were  fulfilled.^ 

1  The  25th  section  of  the  act  enacted,  ^'  That  in  the  constmction  of  this  act  the 
word  *  trustees '  shall,  when  osed  with  reference  to  the  said  charitjr  property,  be  deemed 
and  taken  to  mean  and  comprise  the  persons  who  from  time  to  time  shall  be  the  trus- 
tees of  the  said  charity ;  and  that  when  and  so  often  as  any  person  or  persons  shall 
have  been  duly  appointed  trustee  or  trustees  of  the  charity  property,  real  or  personal, 
then  and  in  eveiy  such  case  by  virtue  of  such  appointment  alone,  and  without  any 
deed  or  instrument,  conveyance,  snrrender,  or  assignment  whatsoever  for  that  purpose, 
all  the  |m>peitv,  real  or  personal,  belonging  to  the  said  charity  shall  forthwith  be  and 
be  deemed  to  be  vested  in  such  new  trustee  or  trustees  as  aioresaid,  either  alone  or 
jointly  with  the  surviving,  continuing,  or  other  trustee  or  trustees  of  any  of  the  same 
property  upon  and  for  the  trusts  and  purposes  of  the  said  charity." 

3  That  mle  was  as  follows :  ^  That  the  said  trustees  shall  have  authority  from  time 
to  time,  upon  such  grounds  as  they  shall  at  their  discretion,  in  the  due  exercise  and^ 
execution  of  the  powers  and  trusts  reposed  in  them,  deem  just  from  time  to  time,  to 
remove  the  master,  usher,  or  any  additional  master  or  masters,  or  either  of  them,  from 
their  or  his  offices  or  office  in  the  manner  hereinafter  mentioned,  that  is  to  say,  that  on 
a  requisition  in  writing,  signed  by  three  of  the  trustees  at  least,  the  secretary  of  the 
said  trustees  shall  call  a  meeting  of  the  said  trustees,  a  notice  in  writing  being  given 
or  sent  to  each  of  tlie  said  trustees  six  days  before  the  holding  of  such  meeting ;  and 
in  such  notice  it  shall  be  stated  that  at  the  said  meeting  it  is  intended  to  propose  the 
removal  from  the  said  office  of  master,  usher,  or  additional  master  or  masters,  the  per- 
son whose  name  shall  be  in  the  said  notice ;  and  at  the  same  meeting  there  shall  be 
present  not  less  than^wo  thirds  of  the  trustees  for  the  time  being;  and  at  the  said 
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The  defendant  had  not,  however,  any  notice  of  the  meeting,  or, any 
opportunity  afforded  to  him  to  answer  the  charges,  which  he  alleged 
were  untrue  in  fact.  By  letter  dated  the  18th  of  February,  1850,  he 
claimed  the  right  to  be  heard  in  his  defence,  and  he  was  allowed  to  be 
present  at  the  meeting  held  on  the  20th  of  February,  pursuant  to  the 
said  14th  rule,  to  coniirm  the  resolution.  Some  discussion  took 
place,  but  no  regular  inquiry  into  the  truth  of  the  charges,  and  the 
resolution  was  confirmed,  the  confirmation  being  signed  by  the 
same  fourteen  trustees  who  had  signed  the  resolution.  A  demand  of 
possession  of  the  school-house  and  premises  was  subsequently  made, 
and  upon  refusal  this  action  was  brought  Proceedings  in  equity 
had  been  taken  by  the  defendant^  but  an  injunction  was  not  obtained. 

Upon  these  facts,  and  no  evidence  being  offered  as  to  the  truth  or 
sufficiency  of  the  charges  against  the  defendant,  it  was  objected  that 
the  resolution  to  remove  Mr.  Willis  was  invalid,  he  not  having  had 
any  notice  of  the  charges,  or  any  opportunity  of  defending  hunself 
before  the  resolution  oi  the  16th  of  January  \\iis  passed,  and  that 
it  was  incumbent  upon  the  trustees  to  prove  before  the  jury  the 
sufficiency  of  the  charges ;  and  further,  that  the  eight  trustees  were 
not  duly  appointed.  A  verdict  was  taken  for  the  plaintiff,  with  leave 
reserved  to  the  defendant  to  enter  a  nonsuit 

Whateley  now  moved  accordingly.  The  chief  question  is,  whether 
these  trustees  had  the  absolute  power  to  remove  the  defendant  at 
their  discretion. 

IParke^  B.  The  words  in  the  14th  rule  seem  to  give  an  uncon- 
trolled power,  as  was  held  in  Tlie  Queen  v.  The  Darlington  School^ 
6  Q.  B.  Rep.  682 ;  s.  c.  14  Law  J.  Rep.  (x.  s.)  Q.  B.  67.] 

In  2%e  Fremington  School  Case,  10  Jur.  512,  where  the  power  to 
displace  was  given  "  upon  any  neglect  or  misbehavior,  or  other  just 
cause  for  which  the  trustees  should  agree  upon  and  think  fit,"  it  was 
held  that  the  master  was  entitled  to  be  heard  upon  the  inquiry 
against  him,  and  that  the  trustees  were  bound  to  exercise  their  power 
according  to  the  principles  of  right  and  to  the  general  rules  of  admin- 
istering justice  by  the  law  of  England. 

[Parke^  B.  Here  the  words  are  upon  such  grounds  as  the  trustees 
"  shall  deem  just"     There  may  be  many  cases  in  which  it  may  be 

meeting  a  resolution  aha}!  be  proposed  by  one  and  seconded  by  another  of  the  trns- 
tees,  for  the  removal  of  such  master,  usher,  or  additional  master  or  masters,  and  that 
if  the  same  be  carried  by  at  least  two  thirds  of  the  trustees  so  present,  tiie  same  shall 
,  be  entered  on  the  minutes  of  the  said  trustees,  and  siorned  by  such  of  them  as  vote  for 
the  said  resolution ;  and  that  if  the  said  resolution  shall,  at  a  subsequent  mectinjr  of 
the  said  trustees  called  by  such  notice  as  last  hereinafler  mentioned,  and  in  which 
notice  shall  be  set  forth  the  former  resolution,  and  at  an  interval  of  one  calendar  month 
Ht  least  whereat  the  same  proportion  of  trustees  at  least  shall  be  present  as  is 
required  to  be  present  at  the  first  meeting,  be  confirmed  by  two  thirds  of  the  said 
trustees  then  present,  the  said  master,  usiier,  or  additional  master  or  masters  shall  be 
considered  as  removed  as  on  tlie  day  of  the  said  second  meeting,  and  his  office  shall 
be  vacant  on  and  from  that  day ;  provided  that  such  resolution  and  the  confinnation 
of  it  as  aforesaid,  together  with  the  grounds  of  such  removal,  shall  be  entered  and 
preserved  upon  the  minutes  of  proceedings  of  the  said  trustees/' 
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expedient  that  the  master  should  be  changed,  although  he  may  not 
have  been  guihy  of  any  misconduct  The  rule  itself  seems  to 
provide  against  a  hasty  and  ill-considered  removal,  because  the 
grounds  are  to  be  stated.] 

Then,  as  to  the  validity  of  the  appointment  of  the  trustees.  The 
master,  by  the  first  reference,  was  to  appoint  the  trustees,  and  he  did 
appoint  them,  and  his  order  was  confirmed ;  but  on  the  second  occa- 
sion it  was  merely  a  report  as  to  the  fitness  of  the  parties  named, 
and  a  further  order  was  contemplated.  Nor  were  there  eight  vacan- 
cies, for  absence  from  the  borough  was  not  of  necessity  a  dis- 
qualification. 

[Pollocky  C.  B.  It  is  not  necessary  that  there  should  be  a  disquali- 
fication ;  it  is  sufficient  if  the  lord  chancellor  considers  that  there  is 
an  objection  to  their  continuance  as  trustees.] 

There  should  have  been  a  distinct  appointment. 

Pollock,  C.  B.  I  am  of  opinion  that  there  should  be  no  rule. 
The  opinion  of  the  court  has  already  been  expressed  that  the  power 
of  removal  is  discretionary  with  the  trustees,  and  it  has  been  exer- 
cised in  due  form.  As  to  the  second  objection,  the  lord  chancellor 
has  absolute  power  to  appoint  or  displace  the  trustees,  and  then  the 
25th  section  supersedes  the  necessity  of  any  deed  to  vest  the  prop- 
erty in  the  new  trustees.  It  is  then  referred  to  the  master,  and  he 
reports  that  the  eight  persons  named  should  be  substituted,  and  the 
lord  chancellor,  in  effect,  says,  "  I  adopt  the  finding  of  the  master," 
and  in  the  order  they  are  treated  as  trustees  having  authority  over 
the  funds. 

Parke,  B.  I  am  of  the  same  opinion.  The  power  of  removal  is 
clearly  discretionary.  The  removal  was,  however,  improper  if  upon 
the  evidence  it  appears  that  the  trustees  were  not  rightly  appointed. 
By  the  municipal  corporation  act,  the  power  to  appoint  is  given  to 
the  lord  chancellor,  and  the  private  act  vests  the  estate  in  the  trustees 
duly  appointed.  The  reference  is  to  the  master  to  approve  of  eight 
persons  fit  to  be  appointed  in  lieu  of  eight  others ;  and  he  does  so 
approve,  and  his  report  is  confirmed.  If  there  had  been  an  express 
order  by  the  lord  chancellor,  there  could  have  been  no  objection  raised. 
But  it  is  clear  that  this  amounts  to  an  appointment.  The  new  trus- 
tees are  directed  to  pay  out  of  the  funds  certain  costs,  which  shows 
that  it  was  intended  that  the  property  should  vest  in  them.  It  might 
have  been  more  formally  done,  but  it  is  a  valid  appointment. 

Alderson,  B.  According  to  the  terms  of  the  scheme,  the  trustees 
have  an  unlimited  discretion  subject  to  the  ^performance  of  the  condi- 
tions therein  specified.  The  order  for  the  appointment  of  the  new 
trustees  is  quite  valid,  although  it  would  have  been  better  to  have 
made  an  express  appointment  Probably  the  form  was  used  when  a 
deed  was  necessary  to  complete  the  appointment,  and  it  was  not 
altered  after  a  deed  became  unnecessary.     The  lord  chancellor  says, 
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in  substance,  "  I  approve  of  the  master's  choice,  and  direct  them  to 
be  the  trastees."  jj^i^  refused^ 


Skinner  v.  The  London,  Brighton,  and  South-coast  Railway 

COMPANY.3 

November  8,  1850. 

Railway  Company  —  Negligence  —  Passenger  for  Hire. 

A  declaration  ogoinst  a  railway  company  alleged  that  the  plaintiflT,  at  the  request  of  the 
defendants,  became  a  passcn^r  for  hire  in  one  of  their  trains,  for  reasonable  reward  to  the 
defendants  in  that  behalf:  and  that  in  consequence  of  the  carelessness,  negligence,  and 
want  of  skill  of  the  defendants  and  their  servants,  the  train  ran  against  another  train  on 
the  line,  whereby  the  plaintiff  was  injm-ed.  The  defendants  pleaded  tlie  general  issue, 
with  a  traverse  of  the  plaintiff  being  a  passenger.  &c.  At  tlic  trial  it  appeared  that  the 
train  in  question  was  hired  of  the  company  by  a  society  for  an  cxcnrsion.  the  tickets  for 
which  were  sold  and  distribntcd  by  the  secretary  of  the  latter  body,  from  whom  the  plain- 
tiff purchased  h'xA,  and  that  the  accident  was  occasioned  by  the  train  running,  in  the  dark, 
against  another  train  which  was  standing  still  at  an  intermediate  station  on  the  line : — 

Md,  Jirst^  that  the  mere  fact  of  the  accident  having  ^occurred  was  prima  facie  evidence  of 
negligence  on  the  part  of  the  defendants ;  and,  — 

Sit!ondlif^  that  there  was  evidence  to  go  to  the  jury  in  support  of  the  allegation  that  the 
plaintiff  became  a  passenger  for  hire  with  the  company. 

This  was  an  action  for  negligence.  The  declaration  stated  that 
the  plaintiff,  at  the  request  of  the  defendants,  became  and  was  a  pas- 
senger in  one  of  their  carriages,  being  one  of  a  train  of  carriages  of 
the  defendants  drawn  by  a  locomotive  engine  of  the  defendants,  to  be 
by  them  safely  and  securely  carried  and  conveyed  from  Brighton  to 
London,  for  reasonable  reward  to  the  defendants  in  that  behalf,  and 
the  defendants  then  received  the  plaintiff  as  such  passenger  as  afore- 
said, and  thereupon  it  then  became  and  was  the  duty  of  the  defend- 
ants to  use  due  and  proper  care  and  skill  in  and  about  the  carrying 
and  conveying  the  plaintiff  on  the  said  journey.  It  then  proceeded 
to  aver  that  they  did  not  use  due  or  proper  care  or  skill,  &c.,  in  con- 
sequence of  which,  and  by  and  through  the  mere  carelessness,  negli- 
gence, and  improper  conduct  of  the  defendants  and  their  servants  in 
tliat  behalf,  the  train  of  carriages  in  which  the  plaintiff  was  such  pas- 
senger as  aforesaid  and  the  locomotive  engine  then  drawing  the  same, 
&c.,  ran  and  struck  against  a  certain  other  train  of  carriages  thea 
being  in  and  upon  the  said  railway,  whereby  the  plaintiff  was  injured, 
&c.  The  defendants  pleaded  the  general  issue,  with  a  traverse  of  the 
plaintiff  being  such  passenger,  &c.  At  the  trial  before  the  lord  chief 
baron,  it  appeared  that  on  the  occasion  in  question  a  body  called  the 


1  In  the  Bait  instituted  by  the  defendant  against  the  trustees  of  the  school,  the 
ter  of  the  rolls  gave  judgment  on  the  ]4th  of  January,  1851,  to  the  effect  that  the 
trustees  had  no  right  to  remove  the  defendant  without  having  given  him  an  opportunity 
to  defend  Iiimself ;  and  restrained  them  from  enforcing  the  resolution  of  removal  of 
the  6th  of  January,  1850.  See  the  case  reported  20  Law  J.  (n.  s.)  Chanc.  p.  11^  2 
English  Rep.  41. 

2  15  Jur.  299. 
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^  Printers'  Pension  Society  "  had  hired  k  train  of  the  company  for  the 
purpose  of  making  an  excursion  from  London  to  Brighton  and  back. 
The  tickets  for  the  excursion  were  sold  and  distributed  by  the  treas* 
urer  of  the  society,  from  whom  the  plaintiff  purchased  one.  On  the 
return  from  Brighton  to  London,  the  train,  it  being  then  dark,  ran 
into  another  train  which  was  standing  still  at  an  intermediate  station 
on  the  line  of  railway,  and  thus  caused  the  accident  complained  of. 
On  this  evidence  the  attorney  general  for  the  defendants  objected  that 
there  was  no  evidence  of  the  plaintiff  being  a  passenger  for  hire  with 
the  company ;  but  the  judge  overruled  the  objection,  reserving  leave 
to  move  to  enter  a  nonsuit  on  the  point  The  case  then  proceeded,  and 
the  judge  directed  the  jury  that  the  fact  of  the  accident  having 
occurred  was /?rtma  facie  evidence  of  negligence  to  fix  the  defendants. 
Carpue  v.  TJie  London  and  Brighton  Rail  war/  Company^  5  Q.  B.  747 ; 
8  Jur.  464,  was  referred  to.     The  jury  having  found  for  the  plaintiff, — 

Bramwell  now  moved  for  a  new  trial  on  the  ground  of  misdirection, 
and  also  on  the  point  reserved.  First,  the  judge  at  nisi  prius  put  the 
onus  probandi  on  the  wrong  party.  The  plaintiff  complaining  of  neg- 
ligence on  the  part  of  the  company,  it  lay  on  him  to  show  the  nature 
of  that  negligence,  instead  of  which  he  confined  himself  to  proof  of 
the  accident 

[PoUock^  C.  B.  If  A  tumbles  against  B,  prima  facie  he  is  respon- 
sible ;  but  if  it  were  proved  that  he  did  so  in  consequence  of  a  fit  of 
apoplexy,  he  would  not  be  responsible.  So  here,  there  is  a  collision 
between  two  trains  of  this  company,  that  h prima  facie  some  evidence 
of  negligence  on  their  part.] 

The  fact  was  (although  this  was  not  proved  at  the  trial)  that  no* 
skill  could  have  prevented  the  accident,  as  the  train  standing  at  the 
station  was  inevitably  kept  there  by  a  luggage  train  before  it  which 
had  broken  down. 

VAlderson^  B.     Was  it  not  negligence  to  run  the  trains  so  close  ?] 

There  was  no  evidence  to  show  at  what  intervals  they  ran. 

[Alderson,  B.  This  is  not  the  case  of  two  vehicles  belonging  to 
different  persons  running  against  each  other,  where  no  negligence  can 
be  inferred  against  either  party  in  the  absence  of  evidence  as  to  which 
of  them  was  to  blame.  But  here  all  three  trains  belong  to  one  com- 
pany, and  whether  the  accident  arose  from  the  trains  running  at  too 
short  intervals,  or  from  the  mismanagement  by  their  servants  of  any  of 
those  trains,  or  of  their  officers  at  the  station  in  not  sending  to  stop 
the  train  that  was  coming  on,  they  are  equally  'liable.  It  was  not 
necessary  for  the  plaintiff  to  trace  more  specifically  where  the  negli- 
gence lay ;  and  if  the  accident  arose  from  some  inevitable  fatality,  it 
lay  on  the  company  to  show  it] 

Secondly,  the  allegation  in  the  declaration  that  the  plaintiff  at  the 
request  of  the  defendants  became  a  passenger  in  their  train  for  reason- 
able reward  being  traversed,  the  plaintiff  was  bound  to  prove  a  con- 
tract with  the  company  to  that  effect  Now  that  was  not  only  not 
established,  but  was  negatived  by  the  evidence,  which  shows  that  his 
contract  was  made  with  the  Printers'  Pension  Society. 

VOL.  II.  31 
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[IHattt  B.  Do  you  contend  that  the  treasurer  of  that  society  was 
the  proper  person  to  sue  the  company  ?] 

Perhaps  he  might  have  sued  them ;  but  at  all  events  the  plaintiff 
should  have  described  the  contract  as  it  really  was. 

[AldersoHy  B.  The  company  by  giving  their  tickets  to  the  treasurer 
of  the  society  to  distribute,  constitute  him  their  agent  to  contract  with 
those  who  take  the  tickets.] 

The  court  then  said  they  thought  there  was  evidence  for  the  jury 
on  both  points,  and  therefore  the  rule  must  be  refused. 

Rule  refused. 


Powell  v,  Hoyland.^ 

December  16,  1850. 

Trover —  Conversion —  Obtaining'  Possession  by  pvUing  in  Fear. 

A  having  lawfully  receired  certain  bills  of  exchan^  from  B,  a  trader,  C  came  to  him,  and 
stating  that  he  was  acting  on  behalf  of  Messrs.  x.  &  Co.,  creditors  of  B,  demanded  the 
bills  m>m  A,  and  npon  his  refasal,  said  that  B  was  abont  to  be  made  a  bankrupt,  that  tho 
bills  must  be  pren  up,  and  that  if  they  were  not,  A  would  be  compelled  to  give  them  op 
by  the  commissioner,  and  tho  expense  would  cost  A  200/.,  and  the  commissioner  would 
be  very  angry.  A  was  at  the  time  ill  in  bed,  and,  being  greatly  alarmed,  ga?e  up  the 
bills:  — 

ndd^  that  this  was  no  conversion  by  C,  as  trespass  would  not  have  been  maintainable  for  the 
taking  under  these  circumstances. 

.  It  appeared,  however,  that  afterwards,  and  before  C  had  handed  the  bills  to  his  principals, 
he  was  informed  that  the  plaintiff  was  entitled  to  the  bills,  and  possession  of  diem  was 
demanded  on  behalf  of  tho  plaintiff,  bat,  notwithstanding  this,  ho  delivered  them  to  Messrs. 
Y.  &Co.:  — 

Hdd^  tliat  this  was  a  conversion. 

Trover  for  certain  bills  of  exchange. 

Plea  —  Not  guilty. 

At  the  trial,  before  CressweU,  J.,  at  the  Cheshire  Spring  assizes  for 
1850,  it  appeared  that  the  plaintiff  had  been  in  partnership  with  a  Mc> 
Dathan,  and  on  the  dissolution  in  1849,  the  plaintiiTs  share  in  the 
business  was  ascertained  to  be  800^,  and  bills  for  that  amount  at 
various  dates  were  given  to  him  by  Bathan,  who  continued  the  busi- 
ness. In  November,  Dathan  being  in  difficulties,  left  his  place  of 
business,  and  was- just  about  to  leave  the  country,  when  he  was 
stopped  by  some  of*^  his  creditors,  and  proceedings  were  about  to  be 
taken  by  Messrs.  Yates  &  Co.  to  make  him  bankrupt.  It  being 
known  that  some  of  the  bills  were  in  the  plaintiff's  possession,  Messrs* 
Yates  &  Co.  sent  the  defendant  to  demand  them,  it  being  supposed 
that  the  plaintiff's  right  to  thenl  could  be  impeached,  although  upon 
the  evidence  at  the  trial  it  was  clear  that  he  was  entitled  to  them. 

The  mode  in  which  the  bills  were  obtained  was  thus  detailed  in 

1  20  Law  J.  Rep.  (ff.  a.)  Estch.  83. 
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the  evidence  of  Mrs.  Phillips,  the  sister  of  the  plaintiff:  "  The  plain- 
tiff was  ill  in  bed  when  the  defendant  came.  The  defendant  asked 
if  Mr.  Powell  lived  there,  and  I  said  he  did.  Mrs.  Powell  said  he 
was  too  ill  to  be  seen.  The  defendant  said  he  must  see  him,  as  he 
had  come  on  business.  She  said.  Where  from  ?  He  said,  from  Man- 
chester, and  that  he  was  come  for  some  biUs  fthe  bills  now  in  ques- 
tion) that  Mr.  Dathan  had  given  to  him,  (the  plaintiff)  The  defend- 
ant said  he  must  take  the  bills  back  with  him  ;  that  if  he  did  not,  the 
creditors  would  have  about  3^.  4d,  in  the  pound  less  to  receive.  Mrs, 
Powell  said,  *  Phillips,  come  up  with  us,'  and  they  all  went  to  the 
plaintiff's  room.  The  defendant  tcild  the  plaintiff  he  had  come  for 
those  bills.  The  plaintiff  said.  They  are  my  own  property ;  I  have  no 
right  to  give  them  up  to  you.  The  defendant  said.  You  must  give  • 
them  up.  I  must  take  them  back  with  me,  or  else  they  will  make 
Mr.  Dathan  bankrupt  as  soon  as  I  return  home.  The  plaintiff  said. 
I  do  not  think  I  can  give  them  up.  Is  there  any  one  I  can  call  in  to 
consult  with  ?  I  said  I  was  a  stranger,  and  did  not  know  any  one. 
Mrs.  Powell  said.  There  is  no  one  but  my  brother,  and  he  is  not  welL 
The  defendant  said.  There  is  no  time — I  must  return.  The  plaintiff 
said  the  notice  was  too  short  to  part  with  such  a  large  sum.  The 
defendant  said,  he  would  be  compelled  to  give  them  up,  and  the 
bankruptcy  would  cost  Mr.  Powell  200/.,  and  the  expense  would 
fall  on  him  if  he  would  not  give  them  up,  and  the  commissioner 
wonld  be  very  severe  with  Mr.  PowelL  The  plaintiff  was  then  much 
agitated,  and  said  he  did  not  know  what  to  do.  He  said  he  had 
never  seen  the  defendant  before,  and  that  he  gave  them  up  to  the 
defendant  to  be  carried  to  Yates  &  Co.  Hoyland  got  them,  and  took 
them  away  with  him." . 

After  this,  a  demand  was  made  on  the  defendant,  Hoyland,  for  the 
bills,  by  a  witness  who  was  subsequently  called,  and  who  said  he 
saw  the  defendant  and  told  him  he  had  come  to  demand  the  bills 
which  had  been  obtained  surreptitiously  from  the  plaintiff.  The 
defendant  said  that  after  what  had  been  said  to  him  on  the  1st  of 
January,  at  Manchester,  Messrs.  Yates  &  Co.  had  no  power  to  retain 
the  bills,  and  he  had  made  up  his  mind  they  would  have  to  be  given 
back;  that  they  were  not  then  in  his  possession.  The  witness 
further  stated,  "  On  the  1st  of  January,  the  defendant  called  on  me  in 
Manchester,  and  said  he  had  been  to  the  plaintiff  and  had  obtained 
bills  that  Powell  held,  and  I  expressed  my  astonishment  that  the 
plaintiff  should  have  parted  with  them.  I  told  him  he  had  no  right 
to  the  biDs  whatever.  Mr.  M.,  representing  Yates  &  Co.,  was  with 
him.  I  explained  the  manner  the  bills  had  been  obtained  from 
Dathan,  and  the  consideration  for  them,  and  thdt  they  had  no  more 
right  with  them  than  I  had  ;  the  defendant  said  they  conceived  the 
bills  had  been  obtained  by  fraudulent  preference." 

The  learned  judge  thought  that  the  original  taking  of  the  bills 
was,  under  the  circumstances,  a  conversion,  and  so  directed  the 
jury,  and  a  verdict  was  found  for  the  plaintiff  A  rule  was 
subsequently  obtained  to  set  aside  this  verdict  and  for  a  new 
trial,  against  which 
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Welsby  and  AtherUm  showed  cause/  The  misdirection  com- 
plained of  is,  that  the  learned  judge  ought  to  have  told  the  jury  that 
there  was  no  evidence  of  conversion.  But  there  was  no  doubt  that 
the  plaintiff  was  entitled  to  the  bills,  and  the  defendant  obtained  the 
bills  from  the  plaintiff,  being  in  an  infirm  and  weak  state  of  body 
and  mind,  by  importunity  and  threats,  amounting  to  duress  in  point 
of  law.  There  was  no  voluntary  delivery.  It  resembles  the  case  of 
Graing'er  v.  Hill,  4  Bing,  N.  C.  212 ;  s.  c.  7  Law  J.  Rep.  (n.  s.)  C.  P. 
85,  where  trover  was  held  to  be  maintainable  to  recover  a  ship's 
register,  which  had  been  obtained  from  the  plaintiff  by  means  of  an 
arrest  under  a  capias,  which  had  been  issued  ostensibly  for  a  debt,  but 
in  reality  to  frighten  the  plaintiff  into  giving  up  the  register. 

[Parke,  B.  Would  tresspass  have  been  maintainable  for  this 
taking?] 

It  is  submitted  that  every  wrongful  taking  is  a  trespass,  and  that 
a  consent  obtained  by  fraud  and  menaces  is  no  consent.  Thas,  if 
goods  are  bought,  but  the  vendee  has  never  had  any  intention  to  pay 
for  them,  the  property  does  not  pass.  Load  v.  Oreen,  16  Mee.  &  W. 
216 ;  s.  c.  15  Law  J.  Rep.  (n.  s.)  Exch.  113.  So,  a  seeming  consent 
obtained  by  fraud  will  not  prevent  an  act  from  being  criminal.  The 
Queen  v.  Gase,  19  Law  J.  Rep.  (n.  s.)  M.  C.  174.  Suppose  the  owner 
of  a  chattel  to  have  been  made  drunk  by  a  person  on  purpose,  and 
while  in  that  state  to  have  given  the  chattel  into  the  hands  of  that 
person,  no  property  would  pass. 

Pulling,  contra.  The  facts  in  Grainger  v.  JBUl  were  very  different 
In  that  case  there  was  an  actual  arrest ;  here  the  defendant  only  gives 
his  opinion  of  what  the  law  is,  and  tells  the  plaintiff,  if  you  do  not 
do  as  I  tell  you,  you  will  suffer  for  it,  and  be  liable  to  great  expenses. 
It  might  as  well  be  said,  that  an  attorney  who  writes  a  threatening 
letter  before  bringing  an  action  and  obtains  payment  in  consequence, 
obtains  it  tortiously.  q^  ^^  ^^^ 

Judgment  was  now  delivered  by 

Parke,  B.  His  lordship,  after  stating  the  facts  and  evidence  as 
above,  proceeded.  The  bills  were  undoubtedly  the  plaintiff's,  and 
we  are  all  clearly  of  opinion  that  the  original  taking  of  these  bills  did 
not  constitute  a  conversion,  for  there  was  no  taking  under  duress  that 
would  constitute  a  conversion,  inasmuch  as  there  was  nothing  to 
support  an  action  of  trespass.  There  was  no  proof  of  any  duress 
whatever,  because  a  mere  statement  that  the  plaintiff  might  have  to 
pay  200/.,  and  would*  probably  have  the  expense  of  the  commission 
to  pay,  is  no  duress  at  all  so  as  to  vacate  any  promissory  note  or 
bond  given  on  the  ground  of  duress ;  nor  is  it  enough  to  make  the 
obtaining  goods  by  such  a  threat  itself  an  illegal  act  of  trespass,  so 
as  to  make  it  a  conversion.  We  also  think  there  is  no  evidence  in 
the  original  transaction  of  any  fraud  committed  by  the  defendant  so 

1  December  3,  before  Parke,  Alderson,  PiiATt,  and  Martin,  BB. 


COURT  OF  EXCHEQUER,  1830-51.  365 

Po^vell  V.  Hoytend. 

as  to  enable  the  plaintiff  to  recover  upon  that  groond ;  that  is,  sup- 
posing that  if  goods  were  obtained  by  fraud,  an  action  of  trespass 
would  lie  for  taking  them,  which  is  a  very  doubtful  matter.  My 
impression  is,  it  would  not ;  because  fraud  does  transfer  the  property, 
liable  to  be  divested  by  the  person  affected  if  he  chooses  to  consider 
the  property  as  not  being  divested ;  it  does  transfer  the  prop^y  at 
the  time ;  and  the  parties  taking  the  prop^y  by  fraud  would  not  be 
liable  to  an  action  of  trespass.^  But  there  is  no  evidence  in  the  case 
of  any  fraud  in  the  original  transaction.  The  common  pleas  decided, 
in  Grainger  v.  SSUj  that  where  a  ship's  register  had  been  obtained 
from  a  captain  of  a  ship  by  arresting  him  for  a  debt,  the  object  of 
arrest  being  to  get  the  register  from  him,  an  action  of  trover  might 
be  maintained ;  but  the  court  proceeded  on  the  ground  that  it  was  an 
illegal  duress.  Whether  it  was  an  illegal  duress  is  another  question. 
They  proceeded  on  the  ground  that  the  register  was  obtained  by 
duress  and  imprisonment  That  differs  from  the  present  case,  be- 
cause here  there  was  no  imprisonment  at  alL  Therefore,  upon  the 
original  transaction  we  are  all  clearly  of  opinion  that  there  was  no 
sufficient  trespass,  and  therefore  no  conversion.  It  was  admitted  in 
argument,  and  rightly  admitted,  that  unless  this  orimnal  act  of  taking 
would  have  subjected  the  defendant  to  an  action  of  trespass,  it  could 
not  be  a  conversion  in  an  action  of  trov/sr. 

There  is,  however,  a  part  of  the  case  on  which  we  will  defer  our 
judgment  until  we  have  consulted  the  learned  judee ;  that  is,  whether 
or  not  the  bills  were  in  the  possession  of  the  defendant  at  the  time 
the  explanation  was  made  to  him,  on  the  Ist  of  January,  of  the  cir- 
cumstances, that  the  plaintiff  was  clearly  entitled,  and  that  they  were 
delivered  to  him  under  a  misapprehension.  If  that  took  place  before 
the  bills  were  delivered  to  the  defendant's  employers,  Yates  &  Co.,  it 
may  possibly  amount  to  a  conversion.  If  that  notice  was  not  givei^ 
until  after  they  got  into  the  possession  of  Yates  &  Co.,  then  it  was 
too  late,  because  the  defendant  was  certainly  not  guilty  of  a  conver- 
sion by  handing  over  the  bills  of  exchange  to  his  employers.  There 
is  no  doubt,  although  the  defendant  did  not  receive  these  bills  for 
himself,  but  as  the  agent  for  ^ates  &  Co.,  he  would  be  liable  in  an 
action  of  trover  if  the  facts  show  a  conversion.  Of  that  there  is  no 
doubt.  We  will  consult  the  learned  judge  on  the  point,  and  intimate 
our  opinion  on  the  first  day  of  next  term. 

His  lordship,  in  Hilary  term,  said.  We  find  that  my  learned 
brother  Cresswell  did  proceed  not  only  upon  the  origincd  taking,  but 
he  also  went  upon  the  ground  that  there  was  evidence  of  a  subse- 
quent conversion,  inasmuch  as,  whilst  the  defendant  had  the  bills  in 

1  Where  property  ia  delivered  upon  a  v.  PaindLi  5  Tenn  R.  175.    RowUm  v. 

sale  made  ander  false  and  fiaadulent  rep-  BiftdoWy  12  Pick.  306.    Hs^fmam  v.  Ao62e, 

sentations  b^  the  vendee,  the  propei^  6  Met  68.^  McCctrtyv.  Vtdcery,  12  John. 

paaaeB,  notwithstanding  the  fraud,  subject  348.    HoUtngsuxnih  v.  JVcnpiV,  3  Caines, 

to  the  right  of  the  vendor  to  reclaim  it,  if  he  182.    Sbmea  v.  Brewer,  2  Pick.  184.  Jlhw^ 

determines  to  rescind  the  contract  Parker  rof  v.  ffotsA,  8  Cowen,  238. 
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his  hands,  the  transaction  was  explained  to  the  defendant.,  and  he 
was  told  that  he  had  no  right  whatever  to  the  bills,  and  the  property 
in  them  belonged  to  the  plaintiff,  and  notwithstanding  that  he  after- 
wards handed  them  over  to  his  employers.  It  was  not  quite  clear, 
from  my  learned  brother's  report,  whether,  at  the  time  of  the  com- 
munication that  he  had  no  title  to  the  bills,  he  had  the  bills  in  his 
possession  or  had  handed  them  over  to  his  employers.  It  tamed  out 
that  the  communication  was  made  whilst  he  had  the  bills  in  his  pos- 
session, and  when  he  knew  that  he  clearly  had  no  title  to  them. 
Therefore,  the  handing  the  bills  over  afterwards  to  Yates  &  Ca,  the 
defendant  having  no  title  to  them,  was  a  conversion  by  him ;  there- 
fore, my  brother  Cresswell's  ruling  was  right,  and  the  rule  must  be 
discharged  2j^  discharged.  > 


Humphreys  v.  Jones  &  Pickering.* 

December  5, 1850. 

Ckmtract —  Completion  of  Railway  Works, 

The  plaintiff  and  defendants  entered  into  an  agreement  with  a  railway  company  to  execute 
a  contract,  for  making  a  tnnnel  upon  a  line  of  railway,  called  "  the  Morley  contract" 
The  plaintiff  then  assigned  to  the  defendants  all  his  ri^ht  and  interest  in  the  contract, 
and  the  defendants  agr^  to  pay  a  given  sam  to  the  plaintiff  upon  the  completion  of  the 
contract.  Subsequently,  it  became  necessary  to  vary  the  levels,  and  the  defendants  agreed 
with  the  company  to  make  the  tunnel  in  a  different  direction  from  that  specified  in  the 
Morley  contract,  and  upon  different  terms  as  to  payment: — 

Eddy  that  the  plaintiff  had  no  right  to  sue  the  defendants  for  the  sum  stipulated  to  be  paid 
to  him  by  the  agreement,  as  the  Morley  contract  never  was  completed. 

Assumpsit.  The  declaration,  after  reciting  that  the  plaintiff  and 
the  defendants  had  entered  into  a  certain  contract,  called  the  ''  Morley 
Contract,"  with  the  Leeds,  Dewsbury  and  Manchester  Railway  Com- 
pany, for  the  execution  of  certain  works,  for  a  large  sum,  to  wit, 
176,356/.  65.  8^(2.,  stated  that,  by  an  agreement  entered  into  between 
the  plaintiff  and  the  defendants,  in  consideration  (inter  aUa)  that  the 
plaintiff  would  relinquish  and  give  to  the  defendants  all  his  right  and 
interest  in  the  said  contract,  and  execute  such  deed  of  assignment  as 
should  be  necessary,  the  defendants  thereby  then  agreed  to  pay  unto 
plaintiff  the  sum  of  2438Z.  8s.  6d,y  in  manner  following,  (that  is  to 
say,)  1938/.  8s.  6d.  on  the  10th  of  December,  1845,  and  the  remaining 
sum  of  500/.  on  the  completion  of  the  said  contract  Averment  ot 
mutual  promises  and  performance  by  the  plaintiff  of  his  part  of  the 

1  An  abuse  of  lawful  posseasion,  or  any  SifedB  v.  Hmf,  4  Tenn  R.  260.    Lockwood 

act  inconsistent  with  the  owner's  right  of  v.  BuU^  1  Cowen,  322.    Shtdwdl  v.  Fho^  7 

property  or  of  possession,  as  a  sale,  or  a  de-  John.  302.    Murray  v.  Buriingy  10  John* 

livery  of  goods  to  a  third  person  contrary  to  172.    PorUand  Bank  v.  StubSs,  6  Mass. 

the  orden  of  the  owners,  b^  one  intrusted  422. 

with  thQ  goods  of  another,  is  a  conversion.  ^  20  Lav  J.  Rep.  (ir.  s.)  Exehi  88. 
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agreement.  Breach,  that  althoagh  the  said  contract  was  before  the 
commencement  of  the  suit,  to  wit,  &c.,  completed,  and  although  the 
defendants  had  paid  1938/.  8s.  6ii,  according  to  the  agreement,  yet 
they  had  not  paid  the  residue. 

The  defendants  severed  in  their  pleas,  and  the  defendant  Jones 
demurred,  and  judgment  was  given  for  the  plaintiff.  The  defendant 
lackering  pleaded,  thirdly,  that  the  said  contract  was  not  completed 
tnodo  ei  forma. 

Issue  thereon. 

At  the  trial  before  Parke,  B.,  at  the  Cheshire  Summer  assizes  for  1850, 
it  appeared  that  the  contmct  was  for  the  making  a  tunnel  upon  the  line 
of  railway,  and  that  after  4he  original  contract  had  been  entered  into 
with  the  company,  and  after  the  making  of  the  agreement  between  the 
plaintiff  and  the  defendants  as  stated  in  the  declaration,  it  was  found 
necessary  to  alter  the  levels,  and  the  Morley  contract  was  given  up  by 
agreement  between  the  railway  company  and  the  defendants,  and 
another  tunnel  was  executed,  and  a  sum  of  200,000^  contracted  to  be 
paid  for  it,  180,000^  to  be  paid  in  the  course  of  the  work,  10,000i.  upon 
the  completion  of  the  tunnel,  and  10,000/.  was  to  be  retained  until  the 
expiration  of  a  year  after  the  completion  of  the  tunnel,  during  which 
period  the  contractors  were  to  maintain  it  in  repair,  which  year  had 
not  expired  before  the  commencement  of  the  action.  It  was  objected 
upon  this  evidence  that  the  plaintiff  was  not  entitied  to  recover,  and 
his  lordship  so  held,  and  a  verdict  was  entered  for  the  defendant 
upon  the  third  issue.  A  rule  had  been  subsequentiy  obtained,  pur- 
suant'to  leave  reserved,  to  enter  the  verdict  for  the  plaintiff;  against 
which 

Chilton  and  Davison  showed  cause.  The  verdict  was  right  on 
two  grounds ;  first,  the  contract,  that  is,  the  Morley  contract,  never 
was  completed  at  all,  and  the  substitution  of  another  contract  did 
not  give  the  plaintiff  the  right  to  recover  in  the  present  action; 
secondly,  even  if  the  substituted  contract  could  be  treated  for  this 
purpose  as  the  Morley  contract,  it  was  not  completed  until  the 
expiration  of  the  twelve  months  during  which  the  works  were  to  be 
maintained  in  repair. 

Welsby^  contra.  Looking  at  the  circumstances  under  which  the 
agreement  was  made,  and  the  subject  matter  of  it,  the  reasonable 
construction  is,  that  the  contract  is  completed  when  the  arrangement 
between  the  defendants  and  the  railway  company  are  carried  into 
effect.  Here,  the  object  contemplated  by  the  Morley  tunnel  was 
obtained  by  another  tunnel,  but  executed  by  the  defendants,  and  pay- 
ment received  by  them.  The  plaintiff  is  not  to  lose  all  benefit 
because  they  choose  to  vary  the  line.  The  non-payment  of  the  last 
10,000/.  is  immaterial,  for  the  liability  to  keep  in  repair  does  not  pre- 
vent the  contract  from  being  considered  as  completed. 

Parke,  B.  The  Morley  contract  must  be  completed,  which  it 
never  was. 
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Alderson,  B.  You  ask  us  to  try  and  do  yon  justice  by  giving  a 
fanciful  meaning  to  the  word  '^  completed."  The  event  contemplated 
by  the  parties  at  the  time  of  the  making  of  ihe  agreement  has  not 
happened.  You  may  have  some  claim  for  damages,  but  you  cannot 
recover  upon  the  contract 

Platt  and  Martin,  BB.,  concnned. 

Ride  dischafged. 


Macrort  V,  Scott.* 

Beoember  3,  1850. 

Fraudsj  Statute  of —  Agreement  to  pay  the  Debt  of  Another  —  Memo' 

randum  in  Writing'. 

Debt  on  an  Irish  judgment  Plea,  that  the  Jodgment  wna  recovered  againat  ihe  defendant 
as  sorety  for  8<x>tt»  Brothers,  for  moneTS  advanced  by  the  plaintiff  to  them ;  that  after  the 
judgment  recovered  the  plaintifl*  settlea  with  Scott,  Brothers,  and  that  there  was  nothing 
due  upon  the  judgment  tor  moneys  advanced.  Replication,  that  after  judgment  lecoverM 
an  indenture  waa  executed  between  the  plaintiff  and  Scott,  Brothers,  whereby,  after 
reciting  the  judgment  and  various  disputed  accounts,  an  agreement  was  made  between  the 
plaintiff  ana  Scott,  Brothers,  for  the  settlement  of  all  disputes,  by  which  it  was  agreed 
(tiller  alia)  that  the  plaintiff  should  advance  800/.  to  the  Ulster  Banking  Company,  which 
he  had  guarrantied  to  them,  and  200/.  to  Scott,  Brothers,  and  that  the  debt  from  Scott, 
Brothers,  should  be  fixed  at  1000/.,  and  that  the  agreement  should  be  without  prejudice  to 
the  security  of  the  said  judgment  against  the  defendant  Averment,  that  after  the  making 
of  the  said  indenture,  and  before  the  execution  by  the  plaintiff,  in  consideration  that  the 
plamtiff  would  execute  it,  and  would  advance  the  said  sums  of  800/.  and  200/.,  the  defend- 
ant promised  that  the  said  judgment  should  stand  security  for  Uie  repayment  of  the  said 
sum  of  1000/.  and  interest  Averment  of  performance  by  the  plainttfr,  and  that  the  said 
•nms  of  800/.  and  200/.  had  been  advanced,  but  never  repaid.  Bejoindcr,  traversing  the 
promise,  modo  d  forma.^  Issue  thereon.  To  prove  this  issue,  the  plaintiff  put  in  the 
following  letter  from  the  defendant  and  another  surety,  dated  before  the  execution  of  the 
deed  by  the  plaintiff:  **  We  hereby  consent  to  the  within  deed  being  executed  hj  and 
between  the  parties,  without  prejudice  to  the  rights  and  remedies  of  the  plaintiff,  &Cn 
under  his  judgment  for  10,000/.,  to  recover  the  sum  of  1000/.,'*  &c.  This  letter  had  been 
annexed  to  the  deed,  and  was  intended  to  have  been  sent  therewith  to  the  defendant  for 
signature ;  but  the  letter  alone  was  sent)  and  the  defendant  signed  it  without  aeeing  tlie 
deed. 

SimbU,  that  this  was  not  a  promise  to  pay  the  debt  of  another  within  the  statute  of  frauds; 
but  that  if  it  were,  there  was  a  sufficient  memorandum  in  writing,  as  the  letter  signed  by 
the  defendant  incorporated  so  much  of  the  deed  as  formed  me  consideration  of  hifl 
promise;  and, — 

ITdd,  that  the  issue  was  rightly  found  for  die  plaintiff. 

Debt,  upon  a  judgment  for  10)002^  13^.,  recovered  by  the  plaintifF 
against  the  defendant  in  the  court  of  exchequer  in  Ireland,  and  upon 
an  account  stated. 

The  defendant  pleaded,  thirdly,  that  at  the  time  the  said  judgment 
was  recovered,  as  in  the  first  count  mentioned,  he,  the  defendant,  was 
not  indebted  to  the  plaintifF  in  any  sum  or  sums  of  money  whatsoever, 


1  20  Law  J.  Repu  (n.  s.)  Exch.  90. 
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and  that  the  said  judgmeDt,  in  the  said  first  count  mentionedf  was  so 
recovered  by  the  plaintiff  against  the  defendant  with  the  defenflant'fi 
assent,  as  a  surety  only,  and  not  otherwise,  for  certain  other  persons, 
that  is  to  say,  one  Peter  Scott,  one  John  Scott,  and  one  Thomas  Scott-, 
hereinafter  described  as  Scott,  Brothers,  to  secure  the  due  payment  by 
the  said  persons  to  the  plaintiff  of  any  sura  or  sums  of  money  which 
the  said  persons  at  the  time  of  the  said  recovery  owed,  or  which  they 
at  any  time  might  thereafter  owe  to  the  plaintin  for  and  in  respect  of 
moneys  advanced  *or  to  be  advanced  by  the  plaintiff  to  them.  That 
the  said  Scott,  Brothers,  after  the  said  recovery,  and  before,  &c.,  to 
wit,  &a,  settled,  paid,  satisfied,  and  discharged  all  moneys  then  due 
and  owing  from  them  to  the  plaintiff,  for  which  the  said  judgment 
was  such  security  as  aforesaid,  and  the  plaintiff  then  accepted  and 
received  such  settlement,  payment,  satisfaction,  and  discharge  of  such 
moneys,  and  before  and  at  the  time  of  the  commencement  of  this  suit 
there  was  not  any  sum  or  sums  of  money  due  or  owing  to  the  plain- 
tiff from  the  said  Scott,  Brothers,  for  and  in  respect  of  any  morieys  at 
any  time  advanced  by  the  plaintiff  to  those  persons  for  which  the  said 
judgment  was  to  be  such  security  as  aforesaid.     Verification. 

[ELeplication,  that  after  the  recovery  of  the  judgment,  an  indenture, 
dated  the  3d  of  October,  1846,  made  between  Scott,  Brothers,  of  the 
one  part,  and  the  plaintiff  of  the  other,  was  executed,  proferty  which 
recited,  that  expenses  had  been  incurred  by  the  plaintiff  mr  the  said 
Scott,  Brothers,  and  advances  made  to  them,  and  an  agreement  made 
to  secure  the  said  advances  by  the  joint  and  several  bond  of  Scott, 
Brothers,  and  the  defendant  and  W.  Trowsdale  as  sureties ;  and  that 
the  said  parties  had  given  their  joint  bonds  and  warrant  of  attorney 
for  10,000/.,  and  that  the  said  Scott,  Brothers,  had  deposited  leases 
with  the  plaintiff,  and  that  further  advances  had  been  made  by  the 
plaintiff,  and  moneys  received  by  him  on  account  of  Scott,  Brothers, 
and  that  the  plaintiff  had  been  employed  as  attorney  in  a  suit  by 
Scott,  Brothers,  a^nst  the  Dublin  and  Drogheda  Bailway  Company ; 
that  on  the  1st  of  June,  1845,  an  account  between  them  and  the  plain- 
tiff was  come  to,  when  Scott,  Brothers,  were  found  to  be  indebted  in 
2700^  including  the  plaintiff's  costs,  which  account  was  signed  by 
them  and  the  plaintiff;  that  thereupon,  for  further  securing  the  2700/., 
and  in  consideration  of  a  letter  of  guaranty  to  the  Ulster  Banking 
Company  enabling  Scott,  Brothers,  to  obtain  advances,  not  exceeding 
800/.,  Scott,  Brothers,  executed  a  power  of  attorney  to  the  plaintiff,  to 
receive  all  moneys  due  from  the  railway  company  to  them,  but  with- 
out prejudice  to  the  securities  held  by  the  plaintiff;  that  according  to. 
a  previous  agreement,  a  counter  guaranty  from  Messrs.  Council  &  Sons 
to  the  plaintiff  was  procured  by  Scott,  Brothers ;  that  Scott,  Brothers, 
sued  the  Dublin  and  Drogheda  Bailway  Company,  and  recovered 
2799/.  lis.  3c/L,  which  amount  was  paid  to  the  plaintiff,  still  leaving 
a  large  sum  due  to  him  in  addition  to  the  800/.,  which  had  been 
advanced  to  the  Ulster  Bank;  that  Scott,  Brothers,  changed  their 
attorney,  and  required  the  plaintiff  to  furnish  his  bills  of  costs,  which 
amounted  to  12i5L  12s.  ilcL;  that  they  were  not  taxed,  but  the 
plaintiff  received  500/.  costs  from  the  railway  company;   that  in 
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conseanence  of  disputes  as  to  the  various  transactions,  it  had  been 
agreea  to  come  to  a  final  settlement. 

And  by  the  said  indenture  it  was  witnessed  that,  for  the  sake  of 
winding  up  the  said  transactions,  Scott,  Brothers,  jointly  and  severally 
covenanted  with  the  plaintiff,  and  the  plaintiff  with  them,  for  the 
performance  of  the  agreement  therein  contained,  namely,  first  and 
secondty,  that  they  should  execute  mutual  releases ;  thirdly,  that  the 
plaintiff  should  receive  all  costs  then  payable  by  the  Dublin  and 
Drogheda  Railway  Company  to  Scott,  Brothers ;  fourthly,  that  the 
plaintiff  should  look  to  the  company  alone  for  his  costs  in  the  action, 
and  make  no  further  claim  upon  Scott,  Brothers,  in  any  way  relative 
to  costs ;  fifthly,  that  Scott,  Brothers,  should  not  tax  the  bills  or  ques- 
tion the  accounts ;  sixthly  and  seventhly,  that  the  plaintiff  should 
advance  800/.  to  the  Ulster  Banking  Company  and  lend  200/.  to 
Scott,  Brothers,  and  thenceforth  the  sum  of  1000/.  should  be  consid- 
ered as  the  amount  in  which  Scott,  Brothers,  were  indebted  to  the 
plaintiff,  which  sum  was  to  carry  interest  at  6/.  per  cent. ;  eighthly,  that 
this  agreement  should  be  without  prejudice  to  the  security  afforded 
to  the  plaintiff  by  the  aforesaid  equitable  mortgage,  and,  so  far  as 
the  parties  could,  to  the  aforesaid  counter  guaranty  from  Messrs.  Cou- 
ncil &  Sons,  and  to  the  aforesaid  securities  from  the  defendant  and 
W.  Trowsdale,  and  the  aforesaid  sum  of  lOOO/.,  with  interest,  should 
remain  secured  by  the  said  equitable  mortgage,  and  the  judgments 
against  the  Scott,  Brothers,  and,  so  far  as  the  parties  thereunto  could, 
by  the  said  judgments  against  the  defendant  and  W.  Trowsdale, 
and  also,  to  the  extent  of  the  said  guaranty  so  paid  to  the  Ulster 
Banking  Company,  by  the  said  counter  guaranty  fi-om  Messrs.  Cou- 
ncil &  Sons ;  ninthly,  the  said  Scott,  Brothers,  also  agreed,  if  thereunto 
required  by  the  said  plaintiff,  to  do  their  best  to  procure  from  the 
defendant,  W.  Trowsdale,  and  Messrs.  Connell  &  Sons,  a  recognition 
of  the  aforesaid  eighth  article,  and  an  assent  to  alleys  their  aforesaid 
several  securities  to  remain  so  charged  and  chargeable  as  aforesaid ; 
tenthly,  that  Scott,  Brothers,  would  paj  the  1000/.  to  the  plaintiff. 

The  replication  then  stated,  that  after  the  making  of  the  said  in- 
denture, and  before  the  execution  thereof  by  the  plaintiff,  and  before 
the  commencement  of  this  suit,  to  wit,  &c.,  in  consideration  that 
the  plaintiff,  at  the  request  of  the  defendant,  would  execute  the  said 
indenture,  and  would  forthwith  advance  to  the  said  Ulster  Banking 
Company  the  said  sum  of  800/.  so  guarantied  by  him  on  behalf  of 
Scott,  Brothers,  and  would  forthwith  advance  and  lend  to  the  said 
Scott,  Brothers,  the  said  further  sum  of  200/,,  he,  the  defendant,  then 
promised  the  plaintiff  that  the  said  judgment  should  stand  and  remain 
in  full  force  against  him,  the  defendant,  as  a  security  to  the  plaintiff 
for  the  repayment  to  him  of  the  said  sum  of  1000/.  and  interest,  in 
the  said  indenture  mentioned.  Averments  of  the  performance  by 
the  plaintiff  of  his  agreement,  and  that  he  advanced  to  the  Ulster 
Banking  Company  800/.,  and  to  Scott,  Brothers,  200/.,  but  that  Scott, 
Brothers,  had  not  repaid  the  same,  or  any  interest  thereon;  and  that 
the  defendant  had  notice  thereof,  and  had  been  requested  to  pay,  bat 
bad  not  paid  the  same.     Verification. 
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Bejoinder,  that  the  defeodant  did  not  pronuse  modo  etfomuu  Issue 
thereon. 

Ai  the  trial)  before  Maule,  J.,  at  the  Surrey  Summer  assizes,  1850, 
the  following  letter  was  put  in,  dated  the  3d  of  October,  1846,  and 
signed  by  the  defendant  and  W.  Trowsdale,  the  other  surety: 
*'  We  hereby  consent  to  the  within  deed  being  executed  by  and  be- 
tween the  parties  thereto,  and  that  the  same  shall  be  without  preju- 
dice to  the  within-named  Adam  John  Macrory's  rights  and  remedies 
under  his  several  judgments  for  10,000/.  entered,  as  well  against  us 
as  against  Peter  Scott,  John  Scott,  and  Thomas  Scott,  respectively, 
in  the  queen's  bench,  in  Hilary  term,  1844,  to  recover  thereunder  the 
sum  of  1000/.  and  interest,  (now  ascertained  to  b^  due  on  foot  there- 
of,) notwithstanding  the  said  deed,  or  any  other  dealings  between  the 
said  parties,  and  therein  more  particularly  referred  to,  and  that  the 
said  judgments  shall  severally  be  and  remain  in  full  force  and  eflEset 
agaiAst  lach  of  us,  our  hein,  executors,  and  adminiatraton,  in  order 
to  secure  the  said  sum  of  1000/.  and  interest,  so  as  aforesaid  ascer- 
tained to  be  due.     Witness  our  hands  this  3d  day  of  October,  1846." 

This  letter  had  originally  been  annexed  to  the  deed  stated  in  the 
replication,  with  the  intention  of  its  being  sent  to  the  defendant  It 
was,  however,  separated  from  the  deed,  and  sent  to  him,  with  the 
following  letter  from  Scott,  Brothers :  '^  We  have  now  got  a  full  set- 
tlement with  Macrory,  (the  plaintiiE)  He  is  to  advance  us  some 
money,  for  which  we  have  given  him  a.  bond  for  1000/.  He  wants 
your  name  along  with  Trowsdale's,  and  if  you  will  have  the  good- 
ness to  sign  the  enclosed  and  return  in  due  course,  we  shall  feel  much 
obliged." 

On  the  part  of  the  defendant  a  letter  was  put  in,  signed  by  the 
plaintiff,  and  addressed  to  his  legal  adviser  by  way  of  instructions 
i'or  the  deed  stated  in  the  replication,  which^  after  detailing  the  facts, 
contained  the  following  passage:  "A  settlement  of  all  matters  in 
dispute  has  been  agreed  upon  this  day  to  the  following  efiect :  that  I 
am  forthwith  to  lift  the  guamnty  of  800/.  from  the  bank,  so  as  to 
enable  Scott,  Brothers,  to  get  discounts  made.  I  am  also  to  advance 
them  200/.,  so  as  to  make  the  demand  due  to  me  even  1000/.,  and 
which  is  to  be  secured  by  the  securities  I  hold,  or  at  all  events  the 
1000/.  is  to  be  the  ascertained  and  settled  account  between  us  on  foot 
of  all  the  securities  I  hold,  and  each  party  is  to  release  the  other 
(save  as  to  this  1000/.)  from  aU  demands,  accounta,  and  reckonings 
of  every  kind,  and  I  have  stipulated  that  this  arrangement  is  to  be 
carried  out  in  such  maimer  as  you  may  suggest."  At  the  end  of  the 
letter  was  the  following  note:  ^  I  have  read  the  foregomg  letter,  which 
embodies  the  basis  of  the  arrangement  which  we  are  desirous  of 
carrying  out  (Signed)  T.  Scott,  for  Scott,  Brothers.  August 
21, 1846." 

There  was  conflicting  evidence  as  to  the  letter  of  the  3d  of  October 
having  been  signed  by  the  defendant  before  the  execution  of  the 
deed,  but  the  jury  found  that  it  was.  It  was  tiien  objected  that  the 
agreement,  as  stated  in  the  replication,  was  not  proved,  and  that  it 
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was  for  the  payment  of  the  debt  of  another  within  the  statute  of  frauds, 
and  there  was  no  sufficient  memorandum  thereof  in  writing.  Ifis 
lordship  overruled  the  objections,  and  a  verdict  was  found  for  the 
plaintiff,  with  liberty  to  the  defendant  to  move  to  enter  a  nonsuit,  and 
the  court  to  have  the  same  powers  of  amendment  as  the  judge  at 
nisiprius, 

A  rule  had  been  accordingly  obtained,  against  which 

Shee,  Serj.,  and  Willes  now  showed  cause.  Without  at  present 
considering  whether  the  plea  is  any  legal  defence,  it  is  submitted  that 
no  note  in  writing  was  necessary,  for  the  immediate  object  of  the 
defendant's  letter  was  not  to  guaranty  the  payment  of  tJie  debt  of 
Scott,  Brothers,  byt  related  to  a  new  anrangement  with  respect  to  his 
own  liability  upon  the  judgment.  The  deed  showed  that  the  inten- 
tion of  the  parties  was  that  there  should  be  an  additional  security  for 
the  1000^1  the  sup  agreed  upon  to  be  due,  and  that  the  settlement 
should  be  without  prejudice  to  the  existing  securities  held  by  the 
plaintiff,  which  included  the  judgment  against  the  defendant  But 
if  any  note  were  necessary,  the  letter  of  the  3d  of  October  is  suffi- 
cient, because  it  incorporates  the  provisions  of  the  deed,  which  the 
jury  found  was  executed  after  the  letter  was  signed  by  the  defendant. 
The  terms  are, "  We  consent  to  the  within  deed."  The  consideration 
stated  in  the  replication  was  also  proved,  or  if  any  difficulty  arises 
from  the  advance  of  the  800/.  and  200L  being  in  pursuance  of  the 
previous  agreement,  that  might  be  struck  out 

Bovill^  contra.  Upon  the  facts  and  pleadings,  it  appeared  that  the 
judgment  was  given  only  as  a  security  for  advances,  and  that  the 
advances  had  been  repaid,  and  the  object  of  the  deed,  as  shown  by 
the  letter  of  the  6th  of  August,  was  to  make  the  judgment  a  security 
for  a  new  debt  of  1000/. ;  but  the  defendant  was  no  party  to  that,  and 
he  did  not  know  the  terms  of  the  deed  when  he  wrote  the  letter  of 
the  3d  of  October. 

[Parke,  B.  He  consented  to  be  bound  by  the  deed  as  if  he  had 
seen  it] 

By  the  sixth  article,  there  is  to  be  a  new  advance,  and  a  promise  to 
repay  that  must  be  in  writing,  and  show  the  consideration,  which  the 
letter  does  not  do. 

IParkCj  B.     It  incorporates  the*deed  by  reference.] 

The  defendant  was  no  party  to  the  deed,  and  could  not  have 
enforced  performance,  or  compelled  the  plaintiff  to  advance  the  800t 
and  the  200L,  and  the  letter  is  a  bare  consent  Further,  the  agree- 
ment is  not  proved.  The  consent  is,  that  the  deed  should  be  exe- 
cuted, without  prejudice  to  the  existing  securities,  but  not  to  extend 
the  liability  upon  the  judgment 

Parke,  B.  I  am  of  opinion  this  rule  ought  to  be  discharged.  The 
question  is,  whether  the  contract  is  proved ;  that  is,  the  consideration 
and  promise  as  stated  in  the  replication.  It  is  said  that  it  must  be  in 
writing,  as  being  a  promise  to  pay  the  debt  of  another  within  the 
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statate  of  frauds ;  bnt  I  do  not  think  so.  The  immediate  object  is 
to  appropriate  a  fnnd  secured  by  the  judgment  in  a  different  manner, 
although  the  performance  would  have  the  effect  of  paying  the  debt 
of  Scott,  Brothers.  It  is  like  the  case  of  Castling  v.  Aubert^  2  East, 
325.  it  is,  however,  unnecessary  to  decide  this,  because  I  am  of 
opinion  that  there  is  a  sufficient  memorandum  in  writing.  A  memo- 
randum is  prepared  to  be  indorsed  on  the  deed,  and  referring  to  it, 
which  is  to  be  signed  by  the  defendant.  Now,  if  that  had  been  so 
indorsed  and  signed,  it  would  have  embodied  the  provisions  of  the 
deed  which  were  applicable.  Then,  he  was  content  to  sign  it  without 
kaving  the  deed  before  him,  and  this  was  the  same  as  if  it  had  been 
indoned.  Assuming  that  Scott,  Brothers,  had  ahready  executed  the 
deed,  the  consideration  would  be  the  execution  by  the  plaintiff,  and 
the  advance  of  1000^ 

Alderbon,  B.  I  am  of  the  same  opinion.  The  agreement  be* 
tween  the  plaintiff  and  Scott,  Brothers,  was  for  the  purpose  of  set- 
tiing  the  accounts  between  them ;  and  the  defendant  is  onl^interested 
in  the  sixth  and  seventh  articles,  and  his  letter  is  equivalent  to  his 
writing  opposite  these  articles,  ^'  I  consent ;  and  in  consideration  of 
these  stipulations,  I  undertake  as  specified  in  the  eighth  article."  llie 
agreement  is,  therefore,  proved  as  stated. 

Platt,  B.  The  question  is,  whether  the  agreement  that  the  judg- 
ment shall  stand  as  security  for  1000/.  is  proved.  There  is  the  mem- 
orandum which  was  in  substance  on  the  deed,  and  it  is  not  necessary 
that  the  plaintiff  should  state  more  than  has  reference  to  the  promise, 
and  this  memorandum  expresses  such  parts  of  the  deed  as  constitute 
the  consideration  for  the  judgment  so  remaining  security.  There 
was  evidence  for  the  jury  that  it  was  in  the  contemplation  of  the 
parties  that  the  deed  should  be  executed,  and  the  verdict  was  right. 

Martin,  B.  I  am  of  the  same  opinion.  The  agreement  by  the 
defendant  is  not  primarily  to  pay  the  debt  of  another,  but  it  is  an 
assent  that  a  liability  shall  continue.  It  is  not  directly  to  pay  the 
debt  of  Scott,  Brothers,  though  indirectly  it  may  have  that  effect 

Rule  discharged. 
VOL.  II.  32 


374  COURT  OF  EXCHEQUER,  1850-61. 

Brookes  v.  Tichborne. 


Brookes  v.  Tichborne.^ 

December  16, 1850. 

Evidence  —  Handwriting — Ptoof  ofy  by  Similarity  of  SpeOinff. 

For  the  purpose  of  proving  a  docament  in  which  a  word  is  spelt  in  a  particalar  maimfir, 
€.  ^.,  Tttchbartie  for  Tichbomej  to  be  in  the  handwriting  of  a  party,  other  documents  not  in 
evidence  in  the  cause,  but  proved  to  be  in  the  handwriting  of  tne  party,  and  in  which  the 
word  is  similarly  spelt,  are  admissible  in  evidence. 

To  an  action  of  libel,  the  defendant  pleaded  a  justification  that  the 
plaintiff  had  sent  to  the  defendant  a  letter  containing  a  libel  on  the 
defendant 

At  the  trial,  before  Patteson,  J.,  at  the  Staffordshire  Spring  assizes, 
1860,  the  defendant's  counsel,  for  the  purpose  of  proving  that  the 
plaintiff  had  sent  to  the -defendant  the  libel  mentioned  in  the  plea, 
in  an  envelope  on  which  the  defendant's  name  was  spelt  Titchbome 
instead  of  Tichborne,  proposed  to  show  that  the  plaintiff  had  on 
other  occasions  spelt  the  defendant's  name  in  a  similar  manner;  and 
for  that  purpose,  offered  in  evidence  some  letters,  not  in  evidence  in 
the  cause,  which  he  proposed  to  prove  were  in  the  plaintiff's  hand- 
writing, in  which  the  defendant's  name  was  so  spelt  by  the  plaintiff. 
This  evidence  was  objected  to  by  the  plaintiff's  counsel,  and  rejected 
by  the  learned  judge.     The  plaintiff  obtained  a  verdict,  damages  Is. 

Allerij  Serj.,  having  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  of  the  improper  rejection  of  this  evidence,  — 

Keating  and  Gray  showed  cause.*  The  defendant  was  not  en- 
titled to  prove  that  certain  letters,  unconnected  with  the  subject  of 
the  action,  were  in  the  plaintiff's  handwriting,  and  to  put  them  in 
evidence  for  the  purpose  of  proving,  by  the  similarity  of  the  spelling, 
that  the  envelope  of  the  letter  containing  the  libel  alleged  to  have 
been  sent  by  the  plaintiff  was  in  the  handwriting  of  the  plaintiff. 
This  evidence  stands  on  the  same  footing  as  evidence  of  the  com- 
parison of  handwriting,  and  is  open  to  the  same  objectioas.  If, 
mdeed,  a  party,  by  corresponding  with  the  plaintiff,  had  acquired  a 
knowledge  that  the  plaintiff  was  in  the  habit  of  spelling  the  defend- 
ant's name  with  a  ^  t,"  he  might  have  been  called  as  a  witness  to 
prove  that  fact  But  Hughes  v.  Rogers^  8  Mee.  &  W.  123 ;  s.  c  10 
Law  J.  Rep.  (n.  s.)  Exch.  238,  shows  that  parties  must  not  raise  mere 
collateral  issues  as  to  the  handwriting  of  documents.  Griffiis  v.  bHrnfj 
11  Ad.  &  E.  322;  s.  c.  9  Law  J.  Rep.  (n.  s.)  Q.  B.  49,  is  also  in 
point 

[Parke^  B.  There  is  no  doubt  about  the  relevancy  of  this  evidence 
'in  the  present  case.   .  What  you  contend  is,  that  the  £act  can  be 

1  20  Law  J.  Rep.  (n.  s.)  Ezch.  69.    14  Jur.  1122. 

*  June  22,  before  Parke,  Aldersoit,  and  Platt,  BB. 
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proved  by  general  qnestions  only,  and  not  by  specimens  of  hand- 
writing.] 

Yes.  The  mode  proposed  in  the  present  case  lets  in  all  the  incon- 
venience of  comparison  of  handwriting.  Doe  d.  Perrey  v.  Newton^ 
5  Ad.  &  £.  514 ;  s.  c.  6  Law  J.  Rep.  (n.  s.)  K.  B.  1.  The  case  is  very 
like  that  of  the  fonnation  of  particular  letters  of  the  alphabet.  A 
witness  is  called  to  prove  generally  that,  by  correspondence  with  one 
of  the  parties  to  the  suit,  he  knows  that  party  to  be  in  the  habit  of 
forming  a  certain  letter  in  a  particular  manner,  and  that  is  the  regular 
mode.  But  if  that  be  the  rule  with  regard  to  the  formation  of  si 
letter,  the  same  rule  must  be  applied  to  the  formation  of  a  word, 
which  b  the  present  case. 

IParkCj  B.  It  seems  to  me  that  the  proof  of  the  fact  itself  is 
relevant;  the  only  question  is  as  to  the  proper  mode  of  proof.] 

AUeUj  Serj.,  in  support  of  the  rule.  It  is  admitted  that  general 
evidence  may  be  given  of  the  habit  of  a  party  to  spell  a  word  in  a 
particular  manner,  and  the  question  is  not  as  to  the  best  mode  of 
proof,  but  whether  the  present  mode  is  admissible. 

[Aiderson,  B.  Suppose  a  witness  had  gone  to  the  plaintiff  and 
had  shown  him  twenty  letters,  and  the  plaintiff  had  said  they  were 
all  in  his  writing ;  ana  the  witness  on  the  trial  had  stated  that  in  all 
these  twenty  letters  '<  Titchborne  "  was  spelt  with  a  "  t,"  the  objection 
would,  perhaps,  be  taken  that  that  fact  could  not  be  proved  without 
the  production  of  the  letters,  inasmuch  as  the  witness  was  speaking 
to  the  contents  of  written  documents;  but  the  answer  would  be, 
that  the  description  of  handwriting  is  not  the  contents  of  a  docu- 
ment. • 

Parkej  B.  The  present  case  stands  on  the  dividing  line,  and 
mi^t  be  pushed  to  the  length  of  causing  the  admission  of  compari- 
son of  handwriting.     We  will  take  time  to  consider  our  judgment] 

Our.  adv.  wU* 

Parke,  B.,  now  delivered  the  judgment  of  the  court  The  question 
in  this  case,  which  was  argued,  before  us,  after  Trinity  tenn  last,  was, 
whether  my  brother  Patteson  was  right  in  the  rejection  of  evidence 
oflfefed  on  the  pcurt  of  the  defendant  It  was  an  action  for  a  libel 
charging  the  defendant  with  having  written  a  libel  on  the  plaintifE 
The  dc&ndant  pleaded  a  justification  that  the  plaintiff  had  written 
and  sent  to  the  defendant  a  libel  on  him,  the  defendant.  In  the  libel 
alleged  to  have  been  so  written  by  the  plaintiff,  the  defendant's  name 
was  spelt  as  with  two  "  t's,"  "  Titchborne,"  and  not  "  Tichbome." 
In  order  to  show  that  the  plaintiff  wrote  that  libel,  the  defendant's 
counsel  proposed  to  show  such  was  the  mode  in  which  the  plaintiff 
spelt  the  detendant's  name  on  other  occasions,  and  for  that  purpose 
offered  in  evidence  some  letters  which  he  proposed  to  prove  to  be 
written  by  the  plaintiff,  in  which  the  name  of  the  defendant  was  so 
spelt  The  plaintiff's  counsel  objected  to  the  admission  of  these 
papers ;  my  brother  Patteson  rejected  them,  and  on  that  ground  the 
rule  nisi  for  a  new  trial  was  granted.     On  showing  cause,  it  wan 
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hardly  disputed  that,  if  the  habit  of  the  plaintiff  so  to  spell  the  void 
was  proved,  it  was  not  some  evidence  against  the  plaintiff  to  show 
that  he  wrote  the  libel ;  indeed,  we  think  that  proposition  cannot  be 
dispnted,  the  value  of  such  evidence  depending  on  the  degree  of 
peculiarity  in  the  mode  of  spelling,  and  the  number  of  occasions  in 
which  the  plaintiff  had  used  it ;  but  it  was  objected,  that  the  mode 
of  proof  of  that  habit  was  improper,  and  that  the  habit  should  be 
proved  as  the  character  of  handwriting,  not  by  producing  one  ot 
more  specimens  and  comparing  them,  by  some  witness  who  was 
acquainted  with  it  from  having  seen  the  party  write  or  corresponding 
with  him.  But  we  think  this  is  not  like  the  case  of  general  style  or 
character  of  handwriting ;  the  object  is  not  to  show  similarity  of  the 
form  of  the  letters  and  mode  of  writing  of  a  particular  word,  but  to 
prove  a  pecrdiar  mode  of  spelling  words  which  might  be  evidenced 
by  the  plaintiff  having  oraUy  spelt  it  in  a  different  way  or  written  it 
in  that  way  once  or  oftener  in  any  sort  of  character,  the  more  fire- 
quently  the  greater  the  value  of  the  evidence.  For  that  purpose,  one 
or  more  specimens  written  by  him  with  that  peculiar  orthography 
would  be  admissible.  We  are  of  opinion,  therefore,  that  this  evidence 
ought  to  have  been  received,  and  not  having  been  received,  the  rale 
for  a  new  trial  must  be  made  absolute. 

JUUe  absohiie? 


Slocombb  f^.  Ltal.^ 

•  Hilaiy  Term,  Jannarj  18,  1851. 

Pleading'  —  Several  Pleas  —  Trespass^  quare  clausum  f regit  —  Reg. 
Gen.  HiL  T.,  4  WiH  4,  5.  5,  6  —  Not  possessed  —  Liberum  TenC' 
mentum. 

The  defendant  to  an  action  of  trespass  quart  dtaiuumfreqU^  maj  still  plead  together  the  pleas 
of  not  possessed  and  liberum  tenementttm^  notwithstanding  the  fonner  plea  pats  in  issue  tlie 
possession,  and  also  the  right  to  the  possession  of  the  dose  in  qnstion. 

This  was  a  rule  calling  on  the  plaintiff  to  show  cause  why  the 
defendant  should  not  be  at  liberty  to  plead  to  an  action  of  trespass 
quare  cbmsum  /regit  the  two  following  pleas :  first,  that  the  said  close 
was  not  the  property  of  the  pltanii^ modo  et  forma;  secondly,  Hberum 
ienementum. 

This  was  an  appeal  from  the  decision  of  Martin,  B.,  at  chambers, 
who  had  refused  to  allow  the  defendant  to  plead  to  the  whole  of  the 
first  count  a  plea  of  denial  of  the  plaintifi''8  possession  and  also  a 

^  In  Jackson  ▼.  PhSOipSy  9  Cowen,  94,  a  it  was  written  with  a  capital  R  %^^^* 
deed  signed  Mrahem  Dcmnxs  was  offered  mens  of  his  writing  were  then  o&red 
in  evidence.  Barnes  had  been  dead  more  as  additional  evidence  to  prove  that  he 
than  twenty  years.  His  wife  testified  that  spelt  and  wrote  in  the  peculiar  mode  de- 
he  spelled  his  name  Abraham^  and  wrote  scribed,  but  the  court  held  such  evidence 
his  surname  with  a  small  b.    In  the  deed  to  be  inadmissible. 

9  aO  Law  J.  Rep.  (n.  s.)  Ezch.  95. 
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plea  of  Uberum  tenementum^  bnt  had  desired  the  defendant  to  make  his 
election. 

Ogle  showed  canse.  The  learned  judge  was  right.  The  case  of 
Jones  V.  Chapman^  2  Exch.  Rep;  803 ;  s.  c.  18  Law  J.  Eep.  (n.  s.) 
Exch.  456,  overruling  WkxUington  v.  Boxalli  5  Q.  B.  Rep.  139 ;  s.  c 
12  Law  J.  Rep.  (n.  8«)  Q.  B.  318,  decides  that,  to  a  declaration  of  tres- 
pass quare  clausum  fregUj  the  plea  of  not  possessed  puts  in  issue  both 
the  possession  and  the  title.  It  follows,  therefore,  that  since  that 
decbion  the  two  pleas  of  not  possessed  and  liberttm  tenementum 
ought  not  to  be  allowed.  The  plaintiff  may  retain  the  plea  of  not 
possessed,  but  ought  not  to  be  allowed  to  plead  the  other  plea  also. 

[Parke^  B.  This  court  always  held  an  opinion  on  this  point  con- 
trary to  diat  expressed  by  the  court  of  queen's  bench  in  WhUtington 
Y.  Baxail;  but  still  we  always  allowed  these  two  pleas  to  be  pleaded 
together.] 

The  pleading  these  two  pleas  together  is  in  violation  of  the  Reg. 
Gen.  HiL  t  4  WiU.  4,  s.  5. 

[Farkey  B.  The  plea  of  not  possessed  enables  the  defendant  to 
dispute  the  plaintiff's  possession ;  but  Uberum  tenementum  admits  the 
possession,  and  drives  the  plaintiff  to  produce  his  title,  if  he  has  any. 

AJdersanj  B.  It  has  been  the  universal  practice  to  allow  these 
pleas  to  be  pleaded  together ;  and  we  cannot  alter  the  practice  with- 
out consulting  all  the  judges. 

Parke  J  B.  In  Morse  v.  Apperlep^  6  Mee.  &  W.  145 ;  s.  c.  9  Law 
J.  Rep.  (n.  s.)  Exch.  61,  these  pleas  were  allowed  to  be  pleaded  to- 
gether. I  agree  that  the  practice  ought  not  to  be  altered  without 
consulting  the  other  judges.] 

X  Broum,  contra,  was  not  called  on. 

Pollock,  C.  B.  This  rule,  for  allowing  the  two  pleas  to  stand 
together,  must  be  absolute.  The  one  puts  in  issue  the  possession, 
the  other  the  title.  If  the  defendant  were  to  join  them  in  one  plea, 
they  would  not  be  distinguished  in  costs,  in  case  he  were  to  fail  in 
the  one  and  succeed  on  the  other. 

Parke,  B.  The  plea  of  Uberum  tenementum  may  bring  the  issue  to 
a  sin^e  point ;  which  is  not  the  case  with  the  plea  of  not  possessed. 

Aldbrson  and  Martin,  BB.,  concurred. 

Rule  ubsobUe. 
32* 
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The  Stockton  and  Darlington  Railway  Company  v.  Pox.* 

Hilary  Term,  Janaaiy  29,  1851. 

Practice  —  Notice  of  Trial  after  Injunction. 

A  town  cause  haviDg  been  made  a  remanet^  and  then  pos^ned  hj  consent  to  the  sittings  alter 
Hilary  term,  1 849,  further  proceedings  were  stayed  by  an  injunction  obtained  by  the  defendaBt 
on  the  nth  of  January,  1849.  The  mjunctioa  was  diasolTed  on  the  7th  of  AogoBt,  1850:— 

Heldy  that  the  plaintiff  was  not  bound  to  give  a  fresh  notice  of  trial  for  the  iHlings  after 
Michaelmas  term. 

This  action  had  been  brought  on  the  17th  of  April,  1848.  Issue 
was  joined  and  notice  of  trial  given  on  the  3d  of  June,  and  the  cause 
set  down  for  the  sittings  in  London  after  Trinity  term.  It  was  not 
reached  in  its  turn,  and  was  made  a  remanet  to  Michaelmas  terra, 
and  appointed  for  the  22d  of  December.  It  was  then  postponed, 
by  consent,  to  the  sittings  after  Hilary  term,  1849.  The  defendant 
then  filed  a  bill  for  an  injunction,  and  obtained  the  common  order  for 
want  of  answer  on  the  3d  of  January,  1849,  which  was  extended  on  * 
the  11th.  The  marshal  thereupon  indorsed  on  the  record,  "  Stayed 
by  injunction."  The  plaintiffs  filed  their  answer  on  the  11th  of 
April,  1849,  and  the  injunction  was  dissolved  on  the  7th  of  August, 
1860 ;  but  the  order  was  not  drawn  up  until  the  9th  of  November. 
Notice  of  the  order  was  then  given  to  the  marshal.  On  the  29th  of 
November  a  letter  was  written  by  the  plaintiff's  attorney  to  the  de- 
fendant's attorney,  stating  that  the  cause  would  be  taken  as  a  remanet 
at  the  sittings  after  Michaelmas  term.  It  was  admitted  that  this  was 
not  a  good  notice  of  trial  if  a  notice  was  necessary.  When  the  cause 
was  reached,  the  counsel  for  the  defendants  objected  to  its  being 
taken,  and  Pollock,  C.  B.,  ordered  that  it  fihould  be  postponed  until 
the  sittings  after  Hilary  term,  1851,  on  payment  of  costs  by  the 
defendant,  provided  the  court  should  be  of  opinion  that  the  plaintiils 
were  entitled  to  try  without  a  fresh  notice  of  trial  y  and  a  rule  had 
been  obtained  calling  upon  the  defendant  to  show  cause  why  he 

should  not  pay  these  costs,  against  which 

• 

Sir  F,  Thesiger  and  T.  Jones  showed  cause.  The  plaintiffs  ought 
to  have  siven  a  fresh  notice  of  trial,  just  as  if  the  trial  had  been  pat 
off  by  nue  of  court  Jacks  v.  Mayer^  8  Term  Rep.  245,  and  Chitty's 
Archb.  p.  590,  8th  ed.  A  new  notice  is  necessary  where  a  cause  is 
made  a  remanet  at  the  assizes. 

IPoUock^  C.  B.  That  is  because  the  subsequent  assizes  constitute 
a  aiffisrent  court;  but  in  London  and  Middlesex  it  is  the  same  court] 

They  cited  also  Bosworth  v.  Philips^  2  W.  Black.  784. 

Shee^  Serj.,  and  J,  Addison^  contra,  were  not  called  upon. 

Per  eu/riam^  No  fresh  notice  was  necessary ;  the  defendant  had 
himself  stayed  the  proceedings,  which  the  plaintiffs  were  at  liberty  to 
continue  as  soon  as  the  injunction  was  removed.  -n^    ,     .  . 

1  20  Law  J.  Rep.  (n.  b.)  Exch.  96.       9  Pollock,  Parke,  Aldbrson,  and  Martin,  BB» 
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Elbies  v.  Oolb.* 
HUaiy  Teno,  Jmiuuy  Ifi,  1851. 

^  JidfU'Slock  Company  —  Evidence  —  Notice  to  produce. 

Tlie  Becretary  oi  a  joint-f tock  ecNii|Muir  is  tlie  sermnt  of  the  diraoton  of  the  oompanj,  who 
are  presumed  to  hare  eontrol  over  htm  ae  each ;  and  this  presnmptioa  is  not  rebutted  by 
the  dreiunstance  that  the  company  has  ceased  working. 

Where  secondary  evidence  of  a  document  is  prima  facie  receivable,  the  opposite  party  may 
interpose  widi  proof  of  facts  which,  if  true,  would  render  it  inadmissible. 

In  an  action  against  one  of  the  directors  of  a  joint-stock  company  which  had  ceased  working, 
for  salary  due  to  the  plaintiflT  as  its  cleik,  notice  was  given  to  the  defendant  to  produce  the 
minnte  book  of  its  proceedings,  kept  by  the  secretary,  which  contained,  as  was  said,  entries 
of  the  occasions  on  which  the  defendant  had  attended  the  meetings  of  the  company,  and 
also  the  terms  of  the  resolution  under  which  the  plaintiff  had  entered  into  its  employ. 
The  defendant  having  refused  to  produce  this  book:  — 

HeUffivt,  that  secondary  evidence  of  its  contents  was  prima  facie  admissible. 

Seoondlgy  that  the  defendant  might  interpose  with  proof  to  exclude  it,  by  showing  that  the 
book  was  not  in  his  power  or  control,  and  that  he  had  communicated  this  ract  to  the 
plaintiff  in  sufficient  ume  before  the  trial  to  enable  him  to  apply  for  it  elsewhere. 

Thirdly^  that  the  fact  of  the  defendant's  having  paid  the  demands  of  another  person  against 
the  company,  for  work  done  on  the  order  of  the  secretary,  was  admissible  evidence  to 
Aom  thai  he  had  aothoriaed  the  work  in  respect  of  which  the  plaintiff  sued. 

AssxncpsiT.  The  first  count  of  the  declaration  alleged  that  the  plain- 
tiff bad  entered  into  the  service  of  the  defendant  in  the  capacity  of 
clerk  for  one  whole  year,  from  the  30th  April,  1843,  at  the  salary  of 
1002.  a  year,  and  that  on  the  1st  February,  1844,  the  defendant  wrong* 
fully  dismissed  him  from  the  service.  There  was  also  a  count  for 
wages  and  on  an  account  stated.  The  defendant  pleaded  the  general 
issue,  with  traverses  of  the  plaintiff  having  entered  and  continued  in 
the  service,  of  bis  readiness  to  continue  in  it,  and  of  the  discharge 
from  it.  The  Q|uie  was  tried  before  the  lord  chief  baron  in  Decem- 
ber last,  when  it  appeared  that  the  action  was  brought  against  the 
defendant,  as  one  of  the  directors  of  ^  The  British  Hollands  Distillery 
C5ompany,"  to  recover  80/.,  the  balance  of  salary  as  clerk  of  the  com- 
pany from  the  30th  April,  1843,  to  the  30th  April,  1844.  The  com- 
pany was  formed  about  March,  1843,  and  a  secretary  appointed ;  but 
it  died  away  in  somewhat  less  than  twelve  months.  The  defendant 
was  a  member  and  director  of  the  company  during  a  consideraUe 
portion  of  that  time,  but  it  was  a  question  whether  he  became  such 
m  March  or  May,  and  he  had  ceased  to  attend  to  its  affairs  for  some 
time  previous  to  its  extinction.  It  was  shown  that  a  minute  book  of 
the  proceedings  of  the  company  had  been  kept  by  the  secretary,  which 
contained,  as  was  scdd,  en^es  of  the  occasions  on  which  the  defend- 
ant had  attended  the  meetings  of  the  company,  and  also  the  terms  of 
the  resolution  under  which  the  plaintiff  had  entered  into  its  employ. 
The  defendant  refusing  to  produce  this  l)ook  on  notice,  secondary 
evidence  was  offered  of  its  contents,  and  on  thb  being  objected  to, 

i  15  Jqr.  180. 
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the  lord  chief  baron  held  it  reoeivable,  tinless  the  defendant  showed 
that  it  was  out  of  his  power  to  produce  the  book,  and  had  giv^i  notice 
of  that  fact  to  the  plaintiff  in  sufficient  time  before  the  tnalto  enable 
him  to  apply  for  it  elsewhere.  The  defendant's  counsel  then  offered 
evidence  to  establish  the  former  of  these  points,  but  the  lord  chief 
baron  held  it  useless  without  the  latter,  and  rejected  the  evidence ;  and 
secondary  evidence  of  the  book  was  accordingly  given.  A  witness 
of  the  name  of  Smith  was  likewise  examined  on  the  part  of  the  plain- 
tiff, who  proved  that  in  the  month  of  March,  1843,  and  several  of  the 
following  months,  he  had  done  work  for  the  company  on  the  order  of 
the  secretary ;  and  was  paid  by  the  defendant,  on  lus  threatening  to 
sue  him  for  it  as  director  of  the  company.  The  jury  having  found 
for  the  plaintiff, — 

Wiatson  moved  for  a  new  triaL  First,  no  proper  foundation  was 
laid  for  the  reception  of  secondary  evidence  ol  the  minute  book.  In 
order  to  render  such  evidence  admissible,  notice  to  produce  the  original 
document  must  be  given  to  the  party  who  has  it  in  his  possession, 
either  actually  or  constructively,  as  when  it  is  in  the  hands  of  his 
servant,  banker,  solicitor,  &c.  Now  this  book  has  been  for  the  last 
seven  years  in  the  exclusive  possession  of  the  secretary  to  the  com* 
pany ;  and  if  the  relation  of  master  and  servant  ever  did  exist  between 
him  and  the  defendant,  it  has  ceased  during  all  that  time.  But  it 
cannot  fairly  be  said  to  have  ever  existed ;  for  the  secretary  was  ap> 
pointed  at  the  origin  of  the  company,  while  the  defendant,  if  director 
at  all,  became  so  at  a  subsequent  period,  and  ceased  to  act  as  such 
before  the  company  was  extinct. 

[Pcarkey  B.  The  secretary  has  no  possession  of  this  book  on  his 
own  account,  but  merely  as  servant  of  the  directors,  all  of  whom  are 
presumed  to  have  power  over  their  servant ;  and  that  presumption  is 
not  rebutted  by  the  fact  of  the  concern  having  ceased  working.] 

Secondly,  supposing  the  evidence  offered  receivable  in  the  first 
instlmce,  the  defendant's  proof  that  he  had  no  control  over  the  book 
ought  not  to  have  been  rejected.  Harvey  v.  MUeheUj  2  Moo.  &  R* 
366.  Thirdly,  the  evidence  of  Smith  was  improperly  received.  The 
hiring  of  the  plaintiff  by  the  company  being  supposed  to  be  by  a 
written  document  to  which  the  defendant  was  party,  his  having  paid 
a  third  person  for  work  done  for  the  company  is  altogether  a  collateral 
act.  It  would  not  be  evidence  in  an  action  against  a  provisional  com- 
mittee-man of  a  railway  company  for  goods  supplied  to  the  company. 

[Parke,  B.  The  becoming  a  provisional  committee-man  only  infr 
mates  that  the  party  is  willing  to  act  in  the  concerns  of  the  company, 
and  amounts  to  nothing  unless  he  does  act  The  case  of  a  director 
is  different,  for  he  takes  on  him  the  management  of  the  companv; 
and  consequently,  if  you  show  that  he  has  paid  other  demands  on  the 
companv,  it  is  some  evidence  that  he  has  authorized  the  woik  in  re^Mct 
of  which  he  is  sued.] 

In  Barden  v.  Keverbergj  2  M .  &  W.  61,  where  a  woman  sued  by  a 
tradesman  for  goods  sold  and  delivered  to  her  as  a /erne  sole,  defenoed 
the  action  on  the  ground  that  she  was  covert^  it  was  held  tiiat 
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endence  of  desUngB  by  her  with  other  tradesmen  in  which  she  held 
herself  oat  as  a  feme  sole  was  not  admisaible,  unless  her  repres^itar 
iion  to  them  to  that  eifisct  vras  made  so  as  it  might  come  to  the 
knowledge  of  the  platnti£  He  likewise  moved  on  affidavits,  that  the 
secondary  evidence  which  was  given  of  the  contents  of  the  minute 
book  was  untame  in  reapect  of  the  time  when  the  defendant  became 
direetor  of  the  company. 

Pakkb,  B.  You  may  have  your  role  for  a  new  trial  on  payment  of 
costs;  but  on  the  other  points  I  think  my  lord  chief  baron  was  right 
With  respect  to  the  admission  of  the  contents  of  the  minute  book, 
all  that  the  law  requires  is  that  you  shall  not  give  secondary  evidence 
unless  you  have  made  reasonable  efforts  to  obtain  the  document  itself 
So  soon  therefore  as  the  fact  was  made  out  that  the  defendant  was 
liable  to  this  demand  as  a  person  concerned  in  this  company,  i.  e.,  that 
lie  had  entered  into  this  contract  as  one  of  its  directors,  notice  to  him 
to  pioduoe  this  book  was  sufficient ;  for  83  the  case  then  stood,  the 
deKndant  was  presumably  as  much  director  as  any  one  else ;  and 
although  the  concern  had  ceased,  it  must  still  be  taken  that  all  the 
books  of  the  company  were  under  his  control  If  indeed  the  defendant 
leaUy  could  not  cause  the  book  to  be  produced,  and  had  given  notice 
of  that  fact  to  the  plaintifi^  the  effort  made  by  the  plaintiff  to  obtain 
the  original  document  would  not  then  have  been  sufficient,  and  he 
should  have  taken  further  steps  for  that  purpose  by  snbpoenaing  the 
secretary.  But  if  nothing  of  the  kind  be  said,  notice  to  one  of  those 
presumably  having  control  over  the  book  is  sufficient ;  and  the  lord 
chief  baron  was  therefore  right  in  holding  that  evidence  that  the  de- 
fendant could  not  get  possession  of  the  book  from  the  secretary  was 
not  receivable  unless  that  fact  was  notified  to  the  plaintiff  either  when 
the  defendant  was  served  with  the  notice  to  produce  or  within  a  rea- 
sonable time  after.  With  respect  to  the  remaining  point,  I  have  no 
doubt  the  evidence  was  admissible;  the  fact  deposed  to  by  Smith  was 
evidence  to  go  to  the  jury  that  the  defendant  was  liable  as  one  of  the 
directors  of  the  company. 

Aldbrsom,  R  I  think  it  dear  that  the  evidence  of  Smith  was 
material^  in  this  way :  The  question  was,  if  the  defendant  came  into 
the  concern  in  May,  1843,  or  before  the  30th  April  in  that  year.  Smith 
does  woik  for  the  company  beginning  in  Maich  and  ending  a  long  time 
afier ;  and  the  defendant's  having  paid  for  work  done  in  March  was 
some  evidence  that  he  came  in  in  March  and  not  in  May.  But  inde- 
pendently of  that,  what  was  said  by  the  court  during  the  argument  is 
sufficient  to  show  that  evidence  receivable— the  value  of  it  is  a  different 
question.  As  to  the  other  point,  I  quite  agree  that  if  there  had  been  a 
distinct  communication  to  the  plaintiff  that  the  book  was  in  the  hands 
of  the  sedetary,  and  made  in  sufficient  time  before  the  trial  to  enable 
the  plaintiff  to  get  it  from  him,  the  plaintiff  would  not  have  done 
enough  to  let  in  secondary  evidence  of  that  book  unless  on  that  infor- 
mation he  served  the  secretary  with  a  subpcena  duces  tecum.  But  in 
the  absence  of  that  information  from  the  defendant,  it  is  only  reason- 
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able  to  suppose  that  it  was  in  his  power  to  produce  a  docnmeat 
which  is  ill  the  hands  of  a  man  who  was  the  servant  of  himself  and 
others.  We  are  here  arguing  on  the  assumption  that  the  defendant 
was  director  of  the  company  when  the  contract  was  made  with  the 
plaintiff;  for  if  the  secretary  was  not  servant  of  the  defendant  and  the 
other  directors,  the  defendant  would  be  entitled  to  the  veidict  on  a 
totally  different  ground,  namely,  that  he  is  not  liable  to  the  plaintiff 
at  all.  Still  there  ought  to  be  a  new  trial  on  payment  of  costs,  as 
the  defendant  had  a  right  to  suppose  that  the  contents  of  the  minute 
book  would  be  represented  truly. 

Pollock,  C.  B.  I  agree  with  the  rest  of  the  court,  and  think  it 
right  to  say  so,  because  I  consider  questions  on  the  law  of  evidence 
to  be  of  extreme  practical  importance.  In  the  case  of  Sinelair  v.  8ie^ 
venson^  1  Car.  &  P.  583,  Best,  C.  J.,  thought  that  if  you  reoeive  t 
notice  to  produce  a  document  which  should  be  in  the  possession  oi 
yourself  or  your  agent,  and  are  aware  of  an  impediment  which  pre- 
vents you  doing  so,  that  by  not  giving  notice  of  that  impediment  you 
acquiesce  in  the  notice  to  produce. 

The  rule  was  accordingly  refused  on  the  points  of  law,  and  granted 
on  the  affidavits ;  which,  aner  argument,  was  made  absoiute  to  rednee 
the  damages  to  50^ 


In  re  Everhard.^ 

HiUuj  Term,  Jannary  23, 1851. 

Bankruptcy  — 12  4*  13  Vict.  c.  106  —  Execution  against  Bankrtq>i. 

A  bankrupt,  whose  certificate  of  conformitj  is  suspended  for  a  given  time,  cannot  be  takea 
in  execution  after  the  expiration  of  that  time,  on  a  writ  of  execution  issued  daring  its 
continuance,  under  the  provisions  of  the  257th  section  of  the  12  &  IS  Vict.  c.  106. 

Qiicere,  whether  execution  under  that  section  can  be  enforced  agtunst  the  property  of  die 
bankrupt 

This  was  a  rule  to  discharge  a  bankrupt  from  execution,  under  the 
following  circumstances :  On  the  4th  July,  1850,  the  bankrupt  ob- 
tained his  certificate  of  conformity,  with  a  suspension  of  its  allowance 
for  six  months  in  consequence  of  some  fraudulent  conduct  in  parting 
with  his  property  in  order  to  give  undue  preference  to  a  creditor,  and 
a  certificate  for  execution  granted  to  his  assignees.  On  that  certificate 
a  writ  of  execution  was  issued  on  the  11th  December,  by  virtue  of 
which  the  bankrupt  was  taken  into  custody  after  the  six  numths  limited 
for  the  suspension  of  his  certificate  had  expired. 

Bovill  showed  cause.*  The  question  is,  whether  a  baokrapt  whose 
certificate  has  been  suspended  for  a  definite  time  can  be  taken  in 
execution  after  that  time  has  expired,  on  a  writ  issued  during  its 
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eoiitimiance.  Thb  depends  on  the  constraction  of  Beveral  sections  of 
the  Bankrapt  Law  Consolidation  Act,  13  &  13  Vict  c.  106.  By  the 
856th  section  it  is  enacted,  that  ^  if  at  the  sitting  appointed  for  the  last 
enamination  of  any  bankrupt,  or  at  any  adjournment  thereof,  it  shall 
appear  to  the  coiurt  that  the  bankrupt  has  committed  any  of  the 
offences  hereinafter  enumerated,  the  court  shall  refuse  to  grant  the 
bankrupt  any  further  ptotection  from  arrest;  and  if  at  any  sitting  or 
ftdjomned  sitting  for  the  allowance  of  the  certificate  of  any  bankrupt, 
it -shall  appear  that  he  has  committed  any  of  such  offences,  the  court 
shall  refuse  to  grant  such  certificate,  or  shall  suspend  the  same  for  such 
time  as  it  shall  think  fit,  and  shall  in  like  manner  refuse  to  grant  the 
bankrupt  any  further  protection."  Among  the  offences  enumerated, 
ibe  fourth  head  is  as  follows :  ^  If  the  bankrupt  shall  at  any  time  within 
two  months  next  preceding  the  issuing  of  the  fiat  or  the  filing  of  the 
petition  for  adjudication  of  bankruptcy,  fraudulentlv,  in  contemplation 
of  bankruptcy,  and  not  under  pressure  from  any  of  his  creditors,  with 
intent  to  diminish  the  sum  to  be  divided  among  his  creditors,  or  to 
give  an  xmdue  preference  to  any  of  his  creditors,  have  paid  or  satisfied 
any  such  creditor,  wholly  or  in  part,  or  have  made  away  with,  mort- 
gaged^ or  charged  any  part  of  his  property,  of  what  kind  soever."  The 
next  section  then  enacts,  ^  that  the  assignees  for  the  time  being  of  the 
estate  and  effects  of  any  bankrupt,  when  the  accounts  relating  to  his 
estate  shall  have  become  records  of  the  court,  shall  be  deemed  judg- 
ment creditors  of  such  bankrupt  for  the  total  amount  of  the  debts 
which  shall  by  such  accounts  appear  to  be  due  from  him  to  his  cred- 
itors ;  and  every  creditor  of  any  bankrupt,  immediately  after  the  proof 
of  his  debt  shall  have  been  admitted,  shall  be  deemed  a  judgment 
creditor  of  such  bankrupt  to  the  extent  of  such  proof;  and  the  court, 
when  it  shall  have  refused  to  grant  the  bankrupt  any  further  protec- 
tion, or  shall  have  refused  or  suspended  his  certificate,  shall,  on  the 
application  of  such  assignees  or  of  any  such  creditor,  grant  a  certificate 
under  the  seal  of  the  court,  in  the  form  contained  in  schedule  (B  a) 
to  this  act  annexed,  and  every  such  certificate  shall  have  the  effect  oi 
a  judgment  entered  up  in  one  of  her  majesty's  superior  courts  of  com- 
mon law  at  Westminster  until  the  allowance  of  the  certificate  of  con- 
formity of  such  bankrupt ;  and  the  assignees  or  the  creditor  to  whom, 
according  to  such  certiucate,  the  bankrupt  shall  be  indebted  as  therein 
mentioned,  shall  be  thereupon  entitled  to  issue  and  enforce  a  writ  of 
exeention  against  the  body  of  such  bankrupt ;  and  the  production  of 
any  such  certificate  to  the  proper  officer  of  any  such  superior  court 
shall  be  sufficient  authority  to  him  to  issue  and  seal  such  writ,  and  it 
shall  be  lawful  for  such  superior  courts  to  make  such  orders  and  rules 
in  that  behalf  as  to  them  shall  seem  fit ;  provided  always,  that  every 
such  last-mentioned  certificate  shall  be  deemed  to  have  been  cancelled 
and  discharged  by  the  allowance  of  the  certificate  of  conformity  of 
such  bankrupt  from  the  time  of  such  allowance ;  provided  also,  that 
no  execution  by  virtue  of  any  certificate  which  shall  be  granted  to 
any  creditor  or  assignees  as  aforesaid  shall  be  issued,  nor  shall  any 
such  certificate  or  execution  in  any  manner  affect  any  estate  or  effects 
which  shall  come  to  or  be  acquired  by  the  bankrupt  after  the  allow- 
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ance  of  his  certificate  of  conformity."  And  then  by  the  3S9th,  ^if 
any  bankrupt  shall  be  taken  in  execution  after  the  rdnsal  of  protec- 
tion, or  after  the  refusal  or  suspension  of  his  certificate,  he  shall  not 
be  discharged  from  such  execution  until  he  shall  hare  been  in  prison 
for  the  full  period  of  one  year,  except  by  order  of  the  court"  Now 
the  object  of  the  execution  granted  by  the  257th  section  is  not  to  give 
to  the  assignees  a  judgment  simpliciter — for  they  are  made  judgment 
creditors  independent  of  that  certificate  altogether— but  to  punish 
the  bankrupt  for  his  past  misconduct  AU  the  acts  enumerated  in 
the  256th  section  for  which  a  bankrupt's  certificate  may  be  suspended 
are  criminal  in  their  nature,  and  the  words  of  the  257th  section  ex- 
pressly are  that  the  execution  is  to  go  ^  against  the  body  "  of  the  bank«> 
rupt.  That  section  indeed  says  that  the  assignees  or  creditor  to  whom 
a  certificate  is  awarded  "  shall  be  entitled  to  "  issue  and  enforce  ^  the 
writ  of  execution ; "  but  the  subsequent  proviso  only  says  that  such  ex- 
ecution shall  not  be  issued;  it  does  not  say  it  shall  not  be  enforced^  after 
the  aUowance  of  his  certificate  of  conformity.  And  this  comes  after 
the  passage,  which  will  probably  be  relied  on  by  the  other  side,  that 
the  certificate  for  execution  shall  be  deemed  cancelled  and  discharged 
from  the  time  of  the  allowance  of  the  certificate  of  conformity;  and 
which  was  probably  inserted  to  prevent  the  property  of  the  bankmpt 
from  being  taken  under  such  an  execution  issued  before  allowance  of 
the  certificate.  But  all  doubt  is  removed  by  the  259th  section,  which 
docs  not  merely  say  affirmatively  that  the  bankrupt  shall  not  be  kept 
in  prison  for  more  than  a  year  without  the  order  of  the  court,  but 
contains  an  imperative  enactment  in  the  negative  that  ^  he  shall  not 
be  discharged  from  such  execution  until  he  shall  have  been  in  prison 
for  a  year,"  &c. 

Grai/,  in  support  of  the  rule.  The  language  of  the  sections  in 
question  is  so  obscure,  that  in  order  to  construe  them  the  whole  statute 
must  be  looked  to ;  and  the  true  key  to  their  construction  will  be 
found  in  this,  that  the  legislature  in  passing  this  <act  intended  to 
assimilate  the  law  of  bankruptcy  to  that  of  insolvency.  Now  the 
Insolvent  Debtors'  Act,  1  &  2  Vict  c.  110,  s.  76,  enacts  that  tiie  court 
may  adjudge  a  prisoner  to  be  discharged  after  he  shall  have  been  a 
certain  time  in  custody,  "  to  be  computed  from  the  making  of  the 
vesting  order ; "  and  by  the  ^th  section,  when  a  prisoner  is  adjudged 
to  be  discharged,  &c.,  at  some  future  period  he  shall  be  liable  to  be 
detained  in  prison,  and  to  be  arrested  and  chaiged  in  custody  at  the 
suit  of  any  of  his  creditors  with  respect  to  whom  it  shall  have  been 
so  adjudged,  at  any  time  before  such  period  shall  have  arrived,  in  the 
same  manner  as  if  that  act  had  not  passed :  <'  provided,  nevertheless, 
that  when  such  period  shall  have  arrived  such  prisoner  shall  be  entitled 
to  the  benefit  and  protection  of  this  act,  notwithstanding  that  he  may 
have  been  out  of  actual  custody  during  all  or  any  part  of  the  tiroe 
subsequent  to  such  adjudication,  by  reason  of  such  prisoner  not  having 
been  arrested  or  detained  during  such  time  or  any  part  thereof."  It 
is  true  that  the  object  of  the  execution  against  the  bankmpt  given  by 
the  257th  section  of  the  present  statute  was  to  punish  him  Uat  his 
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misconduct ;  but  the  pnnishmcnt  contemplated  was  the  liability  to 
iiaprisonment,  whether  followed  up  by  actual  imprisonment  or  not : 
ftoa  that  section  in  express  terms  renders  all  those  penal  provisions 
against  the  bankrupt  inoperative  from  the  moment  of  the  allowance 
of  his  certificate  of  conformity.  As  to  the  argument  respecting  the 
property  of  the  bankrupt,  an  uncertificated  bankrupt  can  have  none. 
Then  as  to  the  259th  section,  the  "  taking  in  execution  "  there  spoken 
of  must  be  understood  of  a  "  lawful "  taking  in  execution.  The  effect 
of  a  certificate  in  bankruptcy  has  always  been  understood  to  be  the 
putting  a  man  in  a  position  to  be^n  trade  afresh ;  but  according  to 
the  construction  of  the  opposite  side,  a  bankrupt  whose  certificate  has 
been  suspended  for  a  number  of  years  may  be  taken  in  execution  at 
any  time  during  their  continuance,  and  when  his  affairs  had  got  into 
a  flourishing  condition.  To  prevent  this  was  the  object  of  the  259th" 
section,  the  true  meaning  of  which  is,  that  for  however  long  a  period 
a  bankrupt's  certificate  may  be  suspended,  he  is  not  to  be  kept  in 
prison  for  more  than  a  year.    [He  was  then  stopped.] 

Pollock,  C.  B.  The  rule  to  discharge  this  party  out  of  custody 
must  be  made  absolute.  When  the  allowance  of  the  certificate  oi 
conformity  is  complete,  all  proceedings  against  the  bankrupt  are  at 
an  end.  And  although  the  2d9th  section  says  that  "  if  any  bankrupt 
shall  be  taken  in  execution  after  the  refusal  of  protection,  or  after  the 
refusal  or  suspension  of  his  certificate,  he  shall  not  be  discharged  until 
he  shall  have  been  in  prison  for  one  year,  except  by  order  of  the  court," 
&c.,  that  provision  does  not  apply  to  every  case  where  a  bankrupt  is 
taken  in  execution  after  the  refusal  or  suspension  of  his  certificate ; 
for  at  the  end  of  the  257th  section  it  is  provided,  that  "  no  execution 
by  virtue  of  any  certificate  which  shall  be  granted  to  any  creditor  or 
assignees  shall  be  issued,  nor  shall  any  such  certificate  or  execution 
in  any  manner  affect  any  estate  or  effects  which  shall  come  to  or  be 
acquired  by  the  bankrupt  after  the  allowance  of  his  certificate  of  con- 
formity." No  doubt  there  is  some  obscurity  in  the  statute,  but  I  think 
that  must  be  its  meaning.  It  seems  rather  absurd  to  say  that  a  writ 
shall  not  issue,  but  if  it  does  issue  it  shall  be  executed. 

Parke,  B.  I  have  been  satisfied  by  Mr.  Gray  that  his  view  of  this 
statute  is  correct,  and  that  the  provisions  in  question  form  part  of  the 
system  prenously  established  by  the  1  &  2  Vict.  c.  110,  s.  85,  which,* 
while  it  entitles  tae  debtor  to  the  benefit  and  protection  of  the  act  at' 
some  future  period,  renders  him  in  the  mean  time  liable  to  arrest. 
Reading  together  the  two  sections  on  which  this  case  depends,  their 
meaning  is  clear,  although  the  language  in  which  they  are  expressed 
is  somewhat  obscure ;  but  if  each  is  to  be  construed  literedly,  an 
absurdity  would  follow.  Let  us  see,  then,  what  was  the  manifest 
intention  of  the  legislature  in  these  two  sections.  First,  then,  it  is 
clear  that  so  soon  as  the  commissioners  have  given  the  certificate 
of  conformity,  the  assignees  and  creditors  become  judgment  creditors. 
It  is,  in  the  second  place,  equally  clear  that  by  virtue  of  the  certificate 
for  execution,  spoken  of  in  the  257th  section,  the  assignees  or  creditor 
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to  whom  it  is  given  may  enforce  execution  a^inst  the  bo^  of  the 
bankrupt,  (whether  they  can  against  his  goodly  is  a  point  of  some  ob- 
scurity, which  we  need  not  decide.)  But  then  that  section  contains  a 
provision  that  everv  such  certificate  shall  be  discharged  by  allowance 
of  the  certificate  of  conformity  from  the  time  of  such  allowajice. 

Now  in  the  present  case  that  allowance  was  granted  constructively 
on  the  4th  of  January,  1851,  though  pronounced  six  months  before, 
and  the  obvious  intention  of  the  legislature  was  that  no  executioa' 
issued  should  have  any  effect  or  operation  after  that  time ;  so  that  the 
oase  becomes  analogous  to  a  writ  founded  on  a  judgment,  where,  if 
the  judgment  is  defeated  by  an  audita  querela^  you  cannot  afterwards 
enforce  execution.  Then  is  there  any  difficulty  created  by  the  word- 
ing of  the  next  clause,  which  provides  that  no  execution  by  virtue  of 
any  certificate  for  execution  '^  shall  be  issued^^  it  does  not  sav  ''  issued 
or  enforced^^  after  allowance  of  the  certificate  of  conformity ;  But  if 
allowance  of  that  certificate  is  an  absolute  destruction  of  the  certifi- 
cate for  execution,  we  ought  to  read  this  part  of  the  section  as  if  the 
legislature  had  said  <<  no  execution  shall  be  issued  or  enforced  after 
ajTowance  of  the  certificate  of  conformity."  That  is  the  meaning  of 
the  257th  section.     Then  with  respect  to  the  259tb,  if  we  were  to 

Eut  the  construction  on  it  which  is  contended  for  in  this  case,  and 
old  that  a  bankrupt  whenever  taken  in  execution  must  undergo 
a  year's  imprisonment,  it  would  be  extremely  hard.  Suppose  lib 
conduct  deserved  a  less  punishment ;  suppose  the  judgment  of  the 
commissioner  were  that  he  be  discharged  from  all  liability  at  the  end 
of  three  months,  and  the  assignees  or  creditor  were  to  take  him  in 
execution  before  tiie  expiration  of  that  time,  it  would  be  strange  if  be 
must  in  such  a  case  lie  in  prison  for  a  year ;  while  only  a  Uke  conse- 
quence would  follow  if  the  certificate  were  suspended  for  three  or  four 
years.  It  appears  to  me,  therefore,  that,  on  a  reasonable  construction 
of  the  259th  section^  we  must  bold  that  when  a  certificate  of  con- 
formity is  altogether  refused,  the  bankrupt  may  be  taken  and  detained 
in  custody  for  a  year,  leaving  it  in  the  power  of  the  court  of  bank- 
ruptcv  to  discharge  him  from  it  if  they  see  fit.  So  likewise,  if  the 
certificate  is  suspended,  though  it  may  be  for  a  year  or  more,  still  the 
bankrupt  is  to  be  kept  in  custody  for  one  year  only.  We  must  qualify 
the  259th  section  in  that  way ;  and  the  result  in  the  present  case  wiU 
therefore  be,  that  as  the  period  of  time  during  which  the  certificate 
of  conformity  was  to  be  inoperative  expired  on  the  4th  January, 
1851,  the  bankrupt  could  not  be  taken  in  execution  after  that  day. 

Aldbrson,  B.  I  am  of  the  same  opinion.  I  do  not  however  deem 
it  necessary  to  alter  the  words  of  the  257th  section  at  all,  and  think 
they  may  well  be  construed  together.  According  to  the  earlier  sections 
of  this  statute,  the  bankrupt's  certificate  of  coniormity  may  either  be 
granted,  or  altogether  refused,  or  suspended  for  a  limited  time.  Then 
the  form  of  the  certificate  for  execution  in  either  of  the  two  latter 
events  is  given  in  the  schedule  (B  a)  to  the  act,  and  is  merely  that  the 
assigned  or  creditor  are  to  be  entitled  to  a  ^^t  of  exccutipn  against 
the  bankrupt,  that  the  court  refuses  him  any  further  protection  tqt 
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liis  person ;  but  it  does  not  say  for  how  long  the  certificate  of  conform- 
ity IS  suspended,  or  whether  it  is  refused  altogether.  The  assignees 
or  creditor  might  therefore  at  any  time  obtain  a  writ  of  execution  on 
production  of  that  certificate,  for  the  officer  who  is  to  grant  the  wrH; 
cannot  know  whether  they  are  really  entitled  to  it  or  not  The  267th 
section  further  provides  that  when  allowance  of  the  certificate  of  con- 
formity has  taken  place,  i.  e.,  when  the  period  of  time  shall  have  elapsed 
during  which  it  is  to  be  suspended,  the  certificate  thus  given  in  the 
form  (B  a)  shall  be  cancelled ;  just,  as  my  brother  Parke  has  observed, 
in  the  same  way  as  when  a  judgment  is  put  an  end  to  by  an  audita 
guereloj  the  natural  consequence  of  which  is  that  every  thing  founded 
on  the  judgment  must  fall  with  it.  Why  then,  it  may  be  asked,  did 
the  legislature  put  into  this  section  the  subsequent  words,  **  no  exe- 
cution by  virtue  of  any  certificate  which  shall  be  granted  to  any  cred-: 
itor  or  assignees  as  aforesaid  shall  be  issued,  nor  shall  any  such  cer- 
tificate or  execution  in  any  manner  affect  any  estate  or  effects  which 
shall  come  to  or  be  acquired  by  the  bankrupt  after  the  allowance  of 
Ms  certificate  of  conformity,"  if  according  to  the  previous  part  of  the 
section  such  execution  can  neither  be  issued  nor  enforced,  these  latter 
words  are  utterly  useless,  for  they  are  implied  in  the  words  that  "  the 
certificate  shall  have  been  deemed  to  have  been  cancelled  and  dis- 
cfaai^ed  by  the  allowance  of  the  certificate  of  conformity  "  ?  But  taking 
the  whole  section  together,  those  words  may  possibly  have  this  effect, 
that  such  execution,  if  granted  after  the  allowance  of  the  certificate 
of  conformity,  shall  bean  tiTegt£20r  execution,  and  as  such  liable  to  be 
set  aside  with  costs  as  irregularly  issued,  independent  of  the  right  of 
the  party  to  be  discharged  out  of  custody.  In  the  present  case  indeed 
that  point  does  not  arise,  as  the  execution  has  been  regularly  issued, 
the  complaint  being  that  it  was  irregularly  enforced.  The  only  rational 
construction  of  the  259th  section^  and  the  only  one  which  will  render 
it  consistent  with  the  287th,  is,  that  when  the  certificate  of  conformity 
has  been  suspended  for  a  longer  period  than  a  year,  and  the  bankrupt 
18  taken  in  execution,  he  cannot  be  let  out  of  custody  until  he  has  been 
in  prison  for  a  year,  unless  before  the  expiration  of  that  year  the  period 
for  suspension  exphres,  in  which  case  his  imprisonment  must  end 
at  the  moment  when  the  certificate  for  execution  is  cancelled  or 
discharged. 

Platt,  B.  Mr.  Gray  has  taken  a  correct  view  of  the  law  by  con- 
necting the  provisions  of  the  present  Bankrupt  Act  with  those  of  the 
Insolvent  Debtors'  Act,  1  &  2  Vict  c.  110 ;  for  clearly,  in  my  judgment, 
the  legislature  had  in  view  precisely  the  same  object  as  in  that  stat- 
ute, namely,  to  punish  the  bankrupt,  although  entitled  to  his  certificate 
of  conformitv,  by  making  him  either  a  fugitive  or  a  prisoner  for  a  cer- 
tain time,  "the  legislature  says  that  the  court  of  bankruptcy,  when 
it  shall  have  suspended  its  certificate  of  conformity,  shall  grant  a  cer- 
^cate  to  the  assignees  or  creditor,  and  that  such  certificate  shall  have 
the  effect  of  a  judgment  in  the  superior  courts  until  the  allowance  of 
the  certificate  of  conformity ;  and  it  is  to  have  the  effect  of  a  judg- 
ment during  that  time  only ;  for  the  section  goes  on  to  say  that  every 


888'  COURT  OF  EXCHBQUBB,  ISSO^t 

The  Kilkenny  Bailwaj  Gomiianjr  v.  Flelden. 

certificate  for  execution  is  to  be  cancelled  or  discharged  absolutely  bi* 
the  allowance  of  the  certificate  of  conformity.  In  the  present  oase^ 
therefore,  the  former  .certificate  is  gone  altogether ;  and  why  is  the 
man  to  be  kept  in  execution  on  that  which  is  bad  and  gone  I  ISlen 
jit  is  said,  how  do  you  construe  the  words  at  the  end  of  that  section  t 
It  seems  to  me  that  my  brother  Alderson  has  put  that  matter  on  its 
right  footing ;  for  the  officer  whose  duty  it  is  to  act  on  this  oertificat^ 
for  execution  would  know  nothing  about  the  time  for  which  Hm 
certificate  of  conformity  was  suspended,  and  parties  might  come  ta 
the  court  for  the  writ  after  that  time  had  expired.  As  to  the  ar- 
gument  drawn  from  the  359th  section,  that  also  has  been  propeily 
answered  by  Mr.  Gray,  that  the  efiect  of  that  section  is  to  Umit  tc^ 
one  year  an  imprisonment  which  otherwise  might  extend  to  ten  aq 
well  as  one. 

t 

Parke,  B.  I  do  not  disagree  with  the  construction  put  on  the  lattei^ 
part  of  the  257th  section  by  my  brother  Alderson ;  but  it  ia  uanece»« 
3ary  to  decide  the  point 

Rule  absolute  J  without  costs;  no  action  to  be  broughL 


The  Kilkenny  Railway  Company  v,  Fielden.^ 
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RaUwaif  Company  —  8  Vict.  c.  16,  *.  36  •—  Foreign 

Security  for  Costs  —  Appeal  from  Judge  at  Chambers. 

In  an  action  hroaght  in  this  conrt  hj  a  company  incorporated  for  making  a  railroad  in  Ire- 
land, the  ooort  compelled  the  plamtiffii  to  give  secnritr  fbr  costs,  althoagh  it  was  sworn 
that  the  companr  had  no  property  in  Ireland,  and  that  the  greatest  part  of  the  sharaboldcn 
were  permanently  resident  in  England. 

The  rale  respecting  appeals  from  a  judge  at  chambers  is,  that  the  conrt  will  entertain  them 
in  cases  woero  the  judge  is  merely  acting  as  delegate  of  the  conrt  to  transact  its  business : 
o/i'tor,  where  he  is  exercising  an  independent  jurisdiction  conferred  on  him  hj  the  statute. 

Qiuere,  whether  the  provisions  of  the  36th  section  of  the  Companies  Clauses  Consolidation 
Act,  8  Vict.  c.  16,  whereby  shareholders  in  a  joint-stock  company  are  rendered  Usble  for  its 
debts,  apply  to  cases  where  the  company  la  plaintiff. 

J.  A.  Russell  had  obtained  a  rule  calling  on  the  plaintiffs,  "  Thq 
Kilkenny  and  Great  Southern  and  Western  EaUway  Company,"  to 
show  cause  why  they  should  not  find  security  for  the  defendant's 
costs.  The  company  in  question  was  formed  for  the  purpose  of 
making  a  raiLroad  in  Ireland ;  and  was  incorporated  by  stat.  9  &  10 
Vict  c.  360,  which  also  embodied  the  Companies  Clauses  ConsoUda* 
iion  Act,  8  Vict.  c.  16.  It  was  stated  by  affidavit  that  the  companj 
bad  no  property  in  IrelanjI,  and  that  a  large  majority  of  the  shareholdeiit 
— ^ — ■ ■ — - — — — — •     ■  ■  ■  .  -  ■  .^ 

I  15  Jur.  191. 
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were  permanently  resident  in  England.    Flatt,  B.,  on  application 
made  to  him  at  chambers,  refiised  to  interfere. 

« 

Watson  and  WiUeSj  who  appeared  to  show  cause,  took  a  pre* 
Bminary  objection  to  the  jnrisdiction  of  the  court ;  contending  that 
the  decision  of  a  jndge  at  chambers,  in  a  matter  where  he  has  juris- 
diction, on  facts  regularly  brought  before  him,  is  final,  and  cannot  be 
questioned ;  for  Avhioh  they  cited  Tadman  v.  Wood^  4  Ad.  Ssc  El.  1011, 
and  Lane'v.  Newman^  1  Bail  C.  C.  93. 

[Piarkej  B.  This  matter  has  been  several  times  before  the  courts, 
and  the  principle  on  which  they  proceed  is,*  that  the  court  will  always 
review  the  decision  of  a  judge  where  he  is  acting  merely  as  its  depu^, 
but  not  where  an  entirely  independent  jurisdiction  is  given  to  him 
by  statute. 

Pollock^  C.  B.  If  any  distinct  rule  exist  on  the  subject,  it  is  that 
stated  by  my  brother  Parke ;  and  the  case  of  Gibbons  v.  Spalding^ 
11  Bl  A^  W.  173 ;  7  Jur.  377,  seems  to  that  effect.  Wherever  a  judge 
at  chambers  exercises  a  jurisdiction  inherent  in  him  merely  as  a  judge, 
the  court  will  not  interfere  with  his  decision ;  but  it  is  different 
where  he  is  sitting  for  the  court  to  transact  that  business  of  practice 
which,  if  there  was  time  for  it,  would  be  done  by  the  court  itself. 

Alderson,  B.  The  case  of  Pike  v.  Davis^  6  M.  &  W.  546 ;  4  Jur. 
395,  is  a  distinct  authority  against  the  objection.]  ^ 

Watson  and  Wtlles  then  showed  cause  on  the  facts.  It  is  true 
that  when  a  foreign  corporation  sues  in  the  courts  here,  the  defendant 
is  entitled  to  security  for  his  costs,  and  it  makes  no  difference  that  a 
large  number  of  its  members  or  much  of  its  property  is  in  this  coun- 
try. Tfie  Limerick  and  Water  ford  Railway  Company  v.  Fraser^  4 
Bing.  394.  But  the  plaintiff  company  in  the  present  case  cannot  be 
treated  as  a  foreign  corporation  simpUcUer^  being  composed  chiefly 
of  shareholders  resident  in  England,  and  having  no  property  of  its 
own  elsewhere ;  and  it  is  a  rule  of  practice  that  security  for  costs  can- 
not be  exacted  if  any  one  plaintiff  live  within  reach  of  the  process  of 
the  court  HTConnell  v.  Johnson^  1  East,  431.  Orr  v.  Bowles,  X 
Hodg.  23.  AnoTUy  2  Cr.  &  J.  88.  But  a  stronger  reason  for  the 
court  refusing  this  application  is  that  the  defendant,  if  successful, 
may  recover  his  costs  from  the  shareholders  by  the  means  pointed 
out  in  the  Companies  Clauses  Consolidation  Act,  8  Vict  c.  16,  s.  36, 
which  enacts  that  "  if  any  execution,  either  at  law  or  in  equity,  shall 
have  been  issued  against  the  property  or  effects  of  the  company,  and 
if  there  cannot  be  found  sufficient  whereon  to  levy  such  execution, 
then  such  execution  may  be  issued  against  any  of'^the  shareholders 
to  the  extent  of  their  shares  respectively  in  the  capital  of  the  company 
not  then  paid  up;  provided  always,  that  no  such  execution  shall 
issue  against  any  shareholder  except  upon  an  order  of  the  court  in 
which  the  action,  suit,  or  other  proceeding  shall  have  been  brought 
or  instituted,  made  upon  motion  m  open  court,  after  sufficient  notice 
in  writing  to  the  persons  sought  to  be  charged;  and  upon  such 
motion  such  court  may  order  execution  to  issue  accordingly ;  and  for 
the  purpose  of  ascertaining  the  names  of  the  shareholders,  and  the 

33* 
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amount  of  capital  remaining  to  be  paid  upon  their  respective  shares, 
it  shall  be  lawful  for  any  person  entitled  to  any  such  execution,  at 
all  reasonable  times,  to  inspect  the  register  of  shareholders  without 
fee."  They  referred'  to  Devereux  v.  The  Kilkenny  Railway  Oom^ 
pany,  1  Prac  Rep.  788;  14  Jur.  1028.  mchins  v.  Same,  1  Prac 
Rep.  712. 

X  A.  Russellj  in  support  of  the  rule.  Uie  Edmbwrgk  and  LeUh 
Railway  Company  v.  Dawson^  7  Dowl.  573 ;  3  Jur.  «K,  is  an  express 
authority  that,  according  to  the  general  rule  of  practice,  the  defendant 
in  a  case  like  the  present  is  entitled  to  security  for  his  costs ;  and  the 
only  question  is,  whether  that  right  is  divested  by  the  operation  of  the 
36th  section  of  the  Ck>mpanies  Clauses  Ck)nsolidation  Act  Now  it  is 
not  clear  that  a  defendants  costs  can  be  recovered  under  that  section, 
for  its  language,  as  well  as  the  preamble  by  which  it  is  introduced, 
seem  to  point  only  to  cases  where  the  railway  companv  is  the  party 
sued.  And  even  on  the  opposite  construction  the  defendant  would 
be  hampered  by  many  difficulties  before  he  could  get  his  costs ;  for 
be  must  satisfy  the  court  that  the  company  has  no  available  property, 
and  that  the  persons  whom  he  seeks  to  make  liable  are  shareholders 
in  it  The  court  ought  not  to  deprive  a  party  of  a  clear  and  certain 
remedy  on  the  chance  of  his  having  an  uncertain  and  troublesome 
one  under  a  doubtful  act  of  Parliament     He  was  then  stopped. 

P01.LOCK,  C.  B.  We  are  all  of  opinion  that  this  rule  must  be  made 
absolute.  It  is  desirable  that  the  lules  of  practice  should  be  simple 
and  clear;  although  in  the  various  question^  which  arise  out  of  the 
fluctuating  transactions  of  life  and  changes  made  in  certain  branches 
of  the  law  it  frequentiy  becomes  exceedingly  difficult  to  preserve  that 
simplicity  which  is  so  desirable.  But  on  the  subject  now  before  us 
we  have  one  clear  plain  rule  —  if  a  foreign  partnership,  foreign  indi- 
vidual, or  foreign  corporation,  purposes  to  prosecute  a  suit  here,  such 
body  or  such  individufd  may  be  called  on  to  give  security  for  the 
defendant's  costs.  To  this  rale  there  is  only  one  exception,  which  is 
when  the  plaintiff  has  reaJ  property  in  this  country  —  his  having  per- 
sonal property  is  not  enough.  Then,  is  the  body  instituting  this  suit 
and  called  "  The  Kilkenny  and  Great  Southern  and  Western  Rail- 
way Company "  to  be  considered  for  this  purpose  as  a  foreign  cor- 
poration ?  It  is  proposed  to  answer  the  application  by  saying  that 
there  are  shareholders  in  the  company  who  live  in  England,  and 
'  would  be  liable  if  the  company  did  not  pay  the  defendant's  costs. 
But  it  is  by  no  means  certain  in  what  way  they  might  be  made 
liable.  It  is  a  matter  of  doubt,  whether  there  being,  as  is  said,  no 
effects  of  the  company  in  Ireland,  the  shareholders  might  be  pro- 
ceeded against  at  once,  or  whether  it  would  be  necessaiy  to  sue  the 
company  in  Ireland  to  ascertain  that  there  are  no  effects  there.  The 
very  circumstance  of  the  defendant's  power  to  recover  his  costs 
depending  on  the  construction  of  this  recent  act  of  Parliament  is 
enough,  in  my  judgment,  to  induce  us  to  say  that  the  practice  of  the 
court  is  so  and  so ;  and  if  you  desire  to  introduce  an  exception  to  the 
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«i^  yo«  mwrt  make  it  out  cl«uly,  or  the  onlinaiy  practice  wiU  pw. 
vaiL  Even  on  the  oonatruction  of  the  statote,  my  own  impresaion  is 
advense  to  the  plaintiff's  argument,  for  I  think  you  could  not  proceed 
against  the  shareholders  in  England  without  first  endeavoring  tx> 
make  the  judgment  available  in  Ireland,  and  to  do  that  you  must 
bring  an  action.  The  best  answer  to  the  present  application  seems 
this,  Why  do  you  want  security  for  costs  ?  It  is  that  you  may  sue 
the  sureties  if  necessary,  and  here  you  have  sureties  already  in  the 
shareholders.  That  argument,  however,  is  specious,  but  not  sound ; 
for  when  you  proceed  against  the  persons  who  have  become  security 
for  your  costs,  the  parties  are  before  you,  you  prove  the  amount  of 
€x>sts  incurred,  and  put  in  the  instrument  by  which  they  have  become 
surety,  and  this  done,  you  have  no  more  trouble ;  whereas  if  you  are 
to  consider  shareholders  in  the  light  of  sureties  already  given,  as 
.  against  them  you  must  prove  that  they  are  shareholders,  in  which 
there  might  be  some  difficulty ;  for  the  register  is  only  prima  fade 
evidence  of  tiiat  fact,  and  it  is  always  open  to  the  party  who  is 
sought  to  be  charged  as  a  shareholder  to  show  some  fmud  or  mistake 
in  the  return,  and  that  he  is  not  such  in  reality.  It  therefore  appears 
to  me  far  better  to  adhere  to  the  simple  rule ;  and  at  all  events  lay 
down  this,  that  if  it  is  proposed  to  ingmft  an  exception  on  it,  that 
exception  must  be  one  free  from  doubt 

Parke,  B.  I  am  of  the  same  opinion.  We  must  begin  by  con- 
sidering this  body  as  an  Irish  corporation,  and  on  the  footing  of  a 
person  resident  in  Ireland;  and  have  the  authority  of  the  court  of 
eommon  pleas,  in  The  limerick  Railway  Company  v.  JF*rcurer,  for 
so  dealing  with  an  Irish  company.  The  question,  therefore,  comes  to 
this.  Can  we  refuse  to  compel  an  Irish  plaintifi*  to  give  security  for 
costs  according  to  the  practice  of  the  court,  because  there  is  a  possi- 
bility that  the  defendant  may  be  entitied  to  sue  some  shareholders  in 
England  for  them  ?  The  cases  establish  that-,  in  order  to  prevent  the 
rule  relative  to  security  for  costs  from  appl}ring,  it  is  not  enough  to 
show  that  at  the  time  of  the  application  for  that  security  the  plaintiff 
has  personal  property  in  this  country  sufficient  to  satisfy  a  claim  for 
costs ;  because  such  property  is  of  a  fluctuating  nature,  and  might  not 
be  available  when  the  defendant's  judgment  is  obtained.  That  is 
the  established  rule ;  on  the  footing  of  which  Mr.  Justice  Patteson 
decided  the  case  of  The  Edinburgh  Railway  Company  v.  Dawson^ 
where  he  held  that  the  circumstance  of  a  foreign  company  having 
money  and  exchequer  biUs  in  England  was  no  answer  to  an  appli- 
cation like  the  present,  although  the  stat.  1  &  2  Vict  c.  110,  s.  12, 
gives  a  remedy  against  that  kind  of  property ;  because,  he  says,  the 
only  exception  to  the  rule  is  where  the  party  has  real  estate,  which 
being  of  a  permanent  nature  is  presumed  to  remain  in  England. 
The  only  question  therefore  is,  whether  the  contingent  remedy  given 
by  the  Companies  Clauses  Consolidation  Act,  L  e.,  the  contingent 
remedy  against  some  of  the  shareholders  in  a  company  like  the 
preseirt,  is  to  be  considered  equivalent  to  real  estate  within  the 
meaning  of  this  rule.    I  think  it  cannot     There  would  be  a  difficulty 
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in  enforcing  the  remedy ;  for  an  application  to  the  court  would  be 
necessary  tor  leave  to  put  it  in  force,  and  the  party  would  be  bound 
to  show  that  he  had  taken  due  pains  to  obtain  execution  against  the 
property  of  the  company  before  the  court  would  grant  him  the  stat- 
utable remedy.  That  was  the  decision  of  this  court  in  Devereux  ▼. 
Hie  Kilkenny  Railway  Company,  I  think,  therefore,  we  are  to  treat 
thb  company  as  an  Irish  individual,  and  ^at  the  fact  of  some  of  its 
shareholders  being  resident  here  amounts  to  nothing,  and  certainly 
forms  no  sufficient  reason  to  take  the  case  out  of  the  ordinary  rule.  . 

Aldbrson,  B.  It  seems  to  me  that  matters  like  the  present,  which 
in  truth  arise  out  of  the  discretion  exercised  by  the  courts,  must  be 
acted  on  and  dealt  with  according  to  reason.  The  rule  of  practice  is 
founded  on  this,  that  as  the  plaintiff  abroad  cannot  be  reached  by  the 
direct  process  of  the  court,  the  defendant  has  a  right  to  be  indemniGed 
against  the  costs  he  may  incur  by  being  improperly  sued  by  him. 
We  ought  always,  in  applying  this  principle,  to  approach  as  near  as 
we  can  to  fixing  the  party  by  the  direct  process  of  the  court  Wc 
can  do  so  effectually  where  one  of  several  partners  suing  is  in  Eng- 
land, though  the  others  are  abroad,  for  that  one  may  be  reached  and 
taken  in  execution,  so  that  there  is  a  personal  responsibility  to  the 
defendant  When  all  the  plaintiffs  reside  abroad,  there  is  none :  but 
you  bring  the  case  as  near  as  possible  to  it  by  compelling  them 
to  find  some  one  here  to  give  security  for  the  defendant's  costs.  Now 
the  case  before*  us  is  that  of  a  foreign  corporation  suing  here,  but  then 
it  is  said  there  are  certain  persons  resident  in  England  who  ms^  by 
a  certain  process  be  rendered  responsible  to  the  defendant.  That 
process  is,  however,  extremely  complicated  and  doubtful,  and  might 
require  two  suits  before  it  could  be  made  available ;  and  it  would 
therefore  be  a  very  unreasonable  exercise  of  the  discretion  of  the  court, 
were  we  to  deprive  the  defendant  of  the  remedy  which  he  would 
otherwise  have  against  the  parties  who  made  themselves  responsible 
to  him,  and  substitute  for  it  something  extremely  inconvenient  and 
doubtfuL 

Platt,  B.  Although  I  refused  this  application  at  chambers,  I  was 
very  desirous  it  should  come  before  the  court,  for  the  question  is  one 
of  some  importance.  I  am  now  satisfied  that  I  was  wrong  in  refus- 
ing to  make  the  order  for  security  for  costs.  My  lord  chief  baron  has 
put  the  matter  on  its  true  ground,  namely,  that  the  rules  of  practice 
should  be  clear,  so  that  those  who  conduct  the  business  of  the  courts 
may  know  what  they  ought  to  do  in  questions  which  arise.  Now 
here  a  foreign  company  has  brought  an  action,  and  if  it  appeared  that 
in  the  event  of  judgment  against  that  company  the  defendant  would 
have  an  easy  remedy  for  his  costs,  there  would  be  no  pretence  for 
coming  for  this  rule.  But  so  far  from  that  being  the  case,  so  far  from 
the  course  suggested  being  an  easy  one,  it  is  of  a  complicated  char- 
acter. When 'a  party  proceeds  by  sci.f(L^  no  one  can  tell  the  result; 
for,  though  a  continuance  of  the  original  suit,  it  has  all  the  contingen- 
cies of  a  suit  itself,  besides  the  contingency  of  his  being  allowed  to 
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have  it  at  all ;  for  he  mast  first  satisfy  the  court  that  he  is  entitled  to 
it,  and  then  may  be  called  on  to  prove  the  whole  case  by  issues  raised 
by  his  adversary. 

ALDERSoi<f,  B.  As  the  shareholders  are  only  responsible  to  a  limited 
iextent,  i.  e.,  to  the  extent  of  their  shares,  the  defendant  might  be 
obliged  to  bring  half  a  dozen  actions  to  reimburse  himself. 

RtUe  absolute. 


CouRTivRON  &  another  r.  Meunier.^ 

Hilary  Term,  January  23,  1851. 

Bankruptqf  —  ConcedhnerU  of  Property  —  Certificate. 

Tiie  eertificato  of  a  banknipt  who  has  concealed  any  |>art  of  hu  property  with  intent  to 
defirand  his  creditors  is  void  by  the  S8th  section  of  the  5  &  6  Vict  c.  132,  even  though  he 
Tolnntarily  gives  it  up  before  the  granting  of  the  certificate. 

This  was  an  action  on  some  negotiable  securities ;  to  which  the 
defence  was,  that  the  defendant  had  obtained  his  certificate  as  a  bank- 
rupt under  the  5  &  6  Vict  c.  122.^    At  the  trial  before  the  lord  chief 

1  20  Law  J.  Rep.  (n.  8.)  Exch.  104.    15  Jor.  275L 

*  The  three  sectioiui  on  wbkh  this  case  turns  are  as  follow :  and  althongh  this 
5  dlEr  6  Vict  c.  122, 18  almost  whollv  repealed  by  the  Bankrupt  Law  Consolidation  Act, 
12  dlt  13  Vict  c.  106,  they  are  reenacted  respectively  by  its  SOlst,  25lBt,  and  106th 
sections. 

5  &  6  Vict  c  122,  8.  38.  ^  No  bankrupt  shall  be  entitled  to  the  certificate,  under 
this  act,  and  any  such  certificate,  if  obtained,  shall  be  void,  if  such  bankrupt  shall 
have  lost  bv  anv  sort  of  gaming  or  wagering  in  one  day  202.,  or  within  one  year  next 
preceding  ms  Dankruntcy  200{^  or  if  he  shall  within  one  year  next  preceding  his 
Dankruptcy  have  lost  20Cil  by  any  contract  for  the  purchase  or  sale  of  any  government 
or  other  stock,  where  such  contract  was  not  to  be  performed  within  one  week  after  the 
contract,  or  where  the  stock  bought  or  sold  was  not  actually  transferred  or  delivered  in 
pursuance  of  such  contract ;  or  if  such  bankrupt  shall,  after  an  act  of  bankruptcy,  or  in 
contemplation  of  bankruptcy,  or  with  intent  to  defeat  the  object  of  this  or  any  other 
statute  relating  to  banknipts,  have  concealed,  destroyed,  altered,  mutilated,  or  fiilsified, 
or  caused  to  be  concealea,  destroyed,  altered,  mutilated,  or  falsified,  any  of  his  books, 
papers,  writings,  ^r  securities,  or  made  or  been  privy  to  the  making  any  false  or  fraud- 
ulent entry  in  any  book  of  account  or  other  document,  with  ^ntent  to  defraud  his 
creditors,  or  shall  have  concealed  any  part  of  his  property,**  &c. 

Sect  32,  "  If  any  person  adjudged  bankrupt  after  the  commencement  of  this  act 
shall  not,  upon  the  dav  limited  for  the  'surrenaer  of  such  bankrupt,  and  before  three 
of  the  clock  of  such  day,  or  at  the  hour  and  upon  the  day  allowed  him  for  finishing 
'his  examination,  after  notice  thereof  in  writing  to  be  left  at  the  usual  or  last  known 
place  of  abode  or  business  of  such  person,  or  personal  notice  in  case  such  person  be 
.  then  in  prison,  and  notice  given  in  the  London  Gazette  of  the  issuing  of  the  fial^  and 
of  the  sittings  of  the  court  authorized  to  act  in  the  prosecution  of  the  fiat  against 
Tiim,  surrender  himself  to  such  court,  and  sign  or  subscnbe  such  surrender,  and  submit 
to  be  examined  before  such  court  from  time  to  time  upon  oath ;  or  if  any  such  bank- 
mpt,  npon  such  examination,  shall  not  discover  all  bis  real  and  personal  estate,  and 
how,  and  to  whom,  upon  what  consideration,  and  when  he  disposed  of,  assigned,  or 
transferred  any  of  such  estate,  and  all  books,  papers,  and  writings  relating  thereunto, 
(except  such  part  as  shall  have  been  really  and  bona  fide  before  sold  or  disposed  of  in 
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baron  it  appeared  that  the  defendant  had,  subsequent  to  his  bank- 
ruptcy, sent  away  some  goods  from  his  house,  with  the  view  of  con- 
cealing them  from  his  creditors ;  but  after  his  examination  before  the 
commissioner,  becoming  apprehensive  of  being  betrayed  by  some 
dismissed  servants,  he  prayed  to  be  allowed  to  make  an  addition  to 
his  examination,  and  disclosed  the  circumstance.  The  goods  were 
accordingly  taken  possession  of  by  the  messenger,  and  the  bankrupt 
obtained  his  certificate.  The  plaintiff's  counsel  contended  that  this 
conduct  of  the  bankrupt  amounted  to  a  concealment  of  propejty 
within  the  meaning  of  the  38th  section  of  the  6  &  6  Vict  c.  122,  and 
that  the  certificate  was  consequently  void ;  but  the  lord  chief  baron, 
reserving  leave  to  move  to  enter  a  verdict  on  the  point,  directed  the 
jury  that  there  could  be  no  concealment  within  that  section  unless 
persevered  in  to  the  close  of  the  final  examination,  the  law  allowing 
the  bankrupt  a  locus  pcsnUentim  till  that  time.  The  jury  having  found 
a  verdict  for  the  defendant, — 

Humfrey^  in  Michaelmas  term,  obtained  a  rule  accordingly. 

Rew  showed  cause.  In  order  to  deprive,  a  bankrupt  of  the  benefit 
of  his  certificate,  there  must  have  been  an  actual  concealment  by  him 
of  bis  property  up  to  his  final  examination  -—an  abortive  attempt  to 
conceal,  or  a  concealment  repented  of  before  that  time,  is  insufficient 
According  to  the  argument  of  the  other  side,  a  bankrupt  who  con- 
cealed anv  portion  of  his  property  for  a  single  instant  would  lose  the 
benefit  of  nis  certificate,  which  would  be  not  only  unjust,  but  at 
variance  with  the  policy  of  the  bankrupt  laws  in  encoura^ng  a  full 
disclosure. 

1  Parke y  B.    Would  the  bankrupt  in  a  case  like  the  present  be  indici- 
e  under  the  32d  section  ?] 

The  concealment  spoken  of  in  that  section  is  a  different  thing,  for 
that  must  be  with  intent  to  defraud  creditors. 

[Parke^  B.  Must  not  the  concealment  spoken  of  in  the  30th  section 
be  understood  to  mean  a  fraudulent  one  ?  There  might  be  a  conceal- 
ment of  property  to  avoid  thieves  or  burglars.] 

The  mere  fact  of  concealment  from  creditors  or  others  entitled  to 
discovery  is  nothing  without  an  intent  to  defraud ;  for  the  effect  of  a 

the  way  of  his  trade^r  laid  out  in  the  ordinary  expense  of  his  family ;]  or  if  any  such 
hankrapt  shall  not  upon  such  examination  deliver  up  to  the  said  court  all  such  part  of 
such  estate,  and  all  nooks,  papers,  and  writings  relating  thereunto,  as  shall  be  in  his 
possession,  custody,  or  power,  (except  the  necessary  wearing  apparel  of  himself,  his 
wife,  and  children ;)  or  if  any  such  bankrupt  shall  remove,  conceal,  or  embezzle  any  part 
of  such  estate  to  the  value  of  10(.  or  upwards,  or  any  books  of  account,  papers,  oir 
writings  relating  thereto,  with  intent  to  defraud  his  creditors ;  every  such  bankru|it 
shall  be  deemed  guilty  of  felony,  and  be  liable,"  &c. , 

Sect.  30.  '*  In  all  cases  where  it  shall  be  made  to  appear  to  the  satisfacUon  of  the 
court  authorized  to  act  in  the  prosecution  of  ^ny  fid  in  bankniptcv,  that  there  is  reason 
to  suspect  and  believe  that  property  of  anv  bankrupt  is  concealed  in  any  house,  prem- 
ises, or  other  place  not  belonging  to  such  bankrupt,  such  court  is  hereby  directed  and 
authorized  to  grant  a  search  warrant  to  anv  person  appointed  by  the  court  in  which 
the  adjudication  against  such  banknipt  shall  nave  been  made,  and  it  shall  be  lawfol 
for  such  person  to  execute  such  warrant  according  to  the  tenor  thereof,"  &c. 
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temporary  concealment  might  be  to  increase  the  value  of  the  property, 
and  consequently  the  amount  of  the  dividend. 

[Parke,  B.  In  Rex  v.  Walters,  5  Car.  &  P.  138,  Mr.  Justice  J.  A. 
Park  expressed  an  opinion  that  a  bankrupt  who  conceals  bis  property 
has  a  loais  pomUentue  tUl  his  last  examination.  How  do  you  recon- 
cile that  with  the  provision  that  he  shall  be  indictable  if  he  remove  his 
goods  ?  The  32d  section  makes  the  not  delivering  up  his  property  ' 
on  final  examination  an  indictable  offence,  as  also  the  removing  any 
part  of  it,  or  the  concealing  any  part  of  it] 

Removal  means  putting  his  property  away  altogether,  not  merely 
transferring  it  from  one  place  to  another. 

[Aldersan,  B.  Suppose  the  bankrupt  were  after  his  bankruptcy  to 
conceal  his  books  for  a  time  and  afterwards  bring  them  back,  or  alter, 
but  put  them  right  a^n  before  the  final  examination,  has  he  a  locus 
pamiteniiw  there  also ;] 

No ;  but  those  acts  are  very  different  from  concealment  If  the 
court  think  the  question  turns  on  the  intention  with  which  the  bank- 
rupt sent  away  these  goods,  there  ought  to  be  a  new  trial,  as  that 
question  was  not  left  to  the  jury.  • 

\PlaU,  B.     You  should  have  asked  the  judge  to  put  it  to  them.] 

The  decisions  on  the  Bankrupt  Act  are  in  favor  of  the  defendant. 
Ex  parte  Bryant,  1  Gl.  &  Ja.  205,  was  a  petition  to  stay  a  bankrupt's 
certificate,  on  the  ground  that  he  had  secreted  some  of  his  effects, 
which  were  however  disclosed  to  the  commissioner  before  the  last  ex- 
amination, who,  notwithstanding,  granted  the  certificate.  The  vice 
chancellor  refused  the  application,  and  after  referring  to  the  words  of 
the  stat  5  Geo.  2,  c.  30,  that  where  a  certificate  is  set  up  as  a  bar  to 
an  action  it  shall  be  avoided  by  proof  that  it  was  obtamed  unfairly 
and  by  fraud,  or  by  proof  of  concealment  to  the  value  of  20/.,  says, 
^  This  necessarily  refers  to  a  concealment  at  the  time  of  signing  the 
certificate.  Here  the  fraudulent  attempt  of  the  bankrupt  to  conceal 
his  property  had  been  detected  and  exposed,  and  the  commissioner 
thought  fit  to  sign  the  certificate  with  a  full  knowledge  of  the  facts.'' 

[Pollock,  C.  B.  There  can  be  no  doubt  the  vice  chancellor  was 
right  in  his  decision  in  that  case,  but  his  language  on  which  you  rely 
is  extrajudicial] 

Hex  v.  Evam,  1  Moo.  C.  C.  70,  is  an  authority  that  a  bankrupt  was 
not  indictable  under  the  stats.  5  Geo.  2,  c.  30,  and  1  Geo.  4,  c  115, 
for  concealing  his  effects,  if  he  restored  them  previous  to  his  final 
examination. 

[Pollock,  C.  B.  The  decision  of  the  judge  in  that  case  only  pro- 
ceeded on  the  ground  that  the  whole  transaction  was  not  brought 
fairly  before  the  jury,  the  prosecutor  not  having  produced  the  account 
book  of  which  the  prisoner  spoke  at  his  final  examination.] 

Humfrey  and  C.  Pollock^  who  appeared  to  support  the  rule,  were 
stopped'by  the  court 

Pollock,  C.  B.  I  entertain  no  doubt  that  this  rule  ought  to  be 
made  absolute.    At  the  trial  the  only  defence  set  up  to  the  action 
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was,  that  the  defendant  had  obtained  his  certificate  as  a  bankrupt; 
in  answer  to  which  the  plaintiff  undertook  to  show  that  the  defendant, 
when  bankrupt^  had  concealed  some  of  his  goods ;  and  certainly  on  a 
review  of  all  the  authorities,  and  having  all  the  light  we  can  obtain 
from  the  learning  of  those  who  have  preceded  us,  we  must  come  to 
the  conclusion  that  the  conduct  of  the  defendant  did  amount  to  a 
"  concealment "  within  the  38th  section  of  this  statute.  That  section 
ought,  I  think,  to  be  construed  with  reference  to  the  32d ;  where  we 
must  read  the  word  "  conceal "  in  connection  with  the  words  "  remove 
or  embezzle ; "  and  construe  it  to  mean  the  doing  some  act  which,  if 
not  afterwards  undone,  would  leave  the  goods  concealed;  and  the 
question  is,  whether  the  transaction  disclosed  by  the  evidence  in  this 
case  was  such  a  concealment.  No  doubt,  in  order  to  have  this  char- 
acter, the  act  must  be  done  with  intent  to  defraud  creditors ;  and  there 
can  be  no  question  that  such  was  the  c^se  here.  I  certainly  was 
under  the  impression  at  the  trial  that  the  bankrupt  had  a  locus  pcm* 
ttentics  till  the  close  of  his  final  examination ;  and  although  the  cases 
of  R^  V.  Evani  and  Ex  parte  Bryant  which  have  been  cited  in  sup- 

Srt  of  that  position  are  clearly  distinguishable,  yet  the  language  of 
r.  Justice  J.  A.  Park  in  Rex  v.  Wallers  must,  perhaps,  be  considered 
as  an  authority  in  favor  of  Mr.  Rew.  On  examination  of  the  subject, 
however,  it  appears  to  me  that  that  language  cannot  be  supported  by 
law,  and  that  the  true  construction  of  the  38th  section  is  this,  that  il^ 
a  bankrupt  has  concealed  goods  so  as  to  offend  against  the  32d  sec- 
tion, his  certificate  will  be  void  under  the  38th.  I  reserved  the  point, 
however,  deeming  it  sufficiently  doubtful  to  deserve  consideration. 
It  has  now  been  considered  as  well  as  very  elaborately  argued,  and 
every  attention  has  been  bestowed  upon  it.  Mr.  Rew  has  industri- 
ously collected  the  cases ;  but  the  result  is  that  I  ought  to  have  told 
the  jury  that  no  such  locus  pamitenticB  existed ;  and  if  I  had,  they 
would  have  found  for  the  plaintiff. 

Parke,  B.  I  am  of  the  same  opinion.  By  the  38th  section  of  this 
statute  the  bankrupt  is  not  entitled  to  the  benefit  of  his  certificate,  if, 
ifUer  alia^  he  has,  after  bankruptcy,  concealed  any  part  of  his  property. 
It  is  clear  that,  in  order  to  answer  the  description  of  a  concealment 
within  this  section,  the  act  must  be  done  by  the  bankrupt  with  the 
intention  of  defrauding  his  creditors ;  but  it  is  equally  clear  that  if 
the  case  falls  within  any  of  those  which  would  be  punishable  as  felony 
under  the  32d  section,-  the  certificate  would  be  void.  We  need  not 
decide  if  the  term  "  concealment "  would  be  satisfied  by  an  omitting 
to  give  a  full  account  of  his  estate  before  the  commissioner;  for  the 
32d  section  makes  it  clearly  a  distinct  offence,  if  before  the  last  ex- 
amination the  bankrupt  '<  shall  remove,  conceal,  or  embezzle  any  part 
of  his  estate  to  the  value  of  lOZ.  or  upwards,  or  any  books  of  account, 
papers,  or  writings  relating  thereto,  with  intent  to  defraud  his  cred- 
itors." It  therefore  seems  to  me  that  under  that  section  the  bankrupt 
is  punishaUe  as  a  felon  if  with  intent  to  defraud,  and  before  his  final 
examination,  he  puts  his  goods  into  a  secret  place  with  that  intent; 
and  has  after  that  no  locus  pamtentue.    It  is  quite  a  different  offence 
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under  the  33d  section  fTom  the  omitting  to  make  full  discovery  da 
his  final  examination.  On  the  question,  therefore,  whether  the  act 
proved  against  the  bankrupt  in  this  case  to  have  been  done  by  him 
after  his  bankruptcy  is  a  conceahnent  of  effects  within  the  32d  sec- 
tion, I  think  it  clearly  is,  as  my  lord  chief  baron  has  already  shown. 
There  is  no  hardship  in  the  case :  for  if  a  man  seeks  to  take  the  ben-^ 
efit  of  an  adjudication  in  bankruptcy  which  protects  him  from  his 
debts,  he  must  not  commit  such  a  fraud  as  the  sending  goods  to  a 
secfet  place  in  order  to  prevent  his  creditors  from  getting  them ;  the 
doing  which  is  an  offence  against  the  statute,  and  would  not  be  purged 
even  by  a  disclosure  on  final  examination. 

Alderson,  B.  If  the  courts  had  referred  to  the  words  ^  remove  and 
embezzle "  which  in  these  statutes  accompany  ^conceal,"  the  idea  of 
a  lociis  pcdniteniuB  in  cases  like  the  present  would  not  have* arisen; 
for  though  you  can  continue  to  conceal  property,  it  is  difficult  to  see 
how  you  can  continue  to  remove  or  embezzle  it 

Platt,  B.,  concurred.  Bule  absobUe. 


The  Attorney  General  v.  Napier.* 

Febnuuy  15,  1851. 

Legacy  Duty  —  Property  adminisiered  abroad. 

An  officer  in  the  queen's  anny,  serving  in  India,  died  there  intestate,  leaving^  all  his  property 
(except  a  small  sam  owing  to  him  from  the  war  office)  locallj  simate  in  India.  The 
widow  took  out  letters  of  administration  in  India,  and  after  paying  the  debts,  &c.,  invested 
the  residue  of  the  estate  in  India  in  her  own  name,  for  the  benefit  of  herself  and  the  next 
of  kdn.  Eighteen  months  afterwards,  she  came  to  England  and  took  ont  administration, 
in  order  to  recover  the  debt  from  the  war  office :  —  ^ 

UddL,  that  she  most  account  for,  and  pay  legacy  duty  on,  the  whole  of  the  proper^  in  India. 

This  case  was  argued  by  consent  before  Parke  and  Alderson,  BB., 
on  a  rule  obtained  by  Cronipton^  on  behalf  of  the  crown,  calling  on 
the  defendant,  as  administratrix  of  John  Napier,  deceased,  to  account 
for  and  pay  tiie  duties  on  the  whole  of  his  personal  estate.  John 
Nfi^ier  was  a  captain  in  her  majesty's  62d  regiment  of  foot,  serving 
in  the  East  Indies :  he  died  there  intestate,  leaving  the  whole  of  his 
property,  except  the  sum  of  92^,  presently  mentioned,  actually  situate 
there.  His  widow  was  also  resident  there,  and  she  took  out  letters  of 
administration  in  the  Ecclesiastical  Court  of  Bombay.  Under  those 
letters  of  administration  she  collected  the  whole  of  the  estate,  and 
she  paid  the  debts  and  funeral  and  testamentary  expenses,  and 
invested  the  clear  residue  in  her  own  name  for  the  benefit  of  herself 
as  widow  and  her  child  as  sole  next  of  kin  of  the  intestate.  The 
administratrix  continued  to  reside  in  India  for  a  year  and  a  half 
.   ■■. ^  ■  ■     — ^ — .. . ... — - —  ■       ■■  .  — 
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afterwards,  and  then  returned  to  England.  A  sum  of  922.  was  doe  to 
the  intestate  from  the  war-office,  and  the  widow  took  out  administra- 
tion in  England  for  the  sole  purpose  of  obtaining  that  sum.  The 
stamp-office  claimed  the  usual  account  of  the  whole  of  the  estate. 
The  administratrix  accounted  for  the  portion' in  England,  and  ofiered 
to  pay  the  duty.  The  only  question  was  as  to  the  remainder  of  the 
property,  the  stamp-office  claiming  the  duty  on  the  whole  of  the  prop- 
erty in  India, 

Alcocky  for  the  administratrix,  showed  cause.  The  administration 
in  England  had  no  reference  to  any  other  portion  of  the  property  than 
the  92/. 

[Parke,  B.  It  is  immaterial  where  she  took  out  administration. 
The  question  is,  where  the  intestate  was  domiciled  at  the  time  of  his 
death.  I  suppose  that  must  now  be  considered  as  settled  since  the 
case  of  Tfiomson  v.  TTie  Advocate  General,  12  CI.  &  Fin.  1 ;  9  Jnr. 
217. 

Orompton,  for  the  crown.  He  was  not  in  the  service  of  the  East 
India  Company. 

Parke,  B.     No ;  tliat  makes  the  difference.] 

This  estate,  being  the  estate  of  a  person  dying  in  India,  which  was 
situated  in  that  country,  administered  there,  and  completely  appro- 
priated in  India  by  the  administratrix,  and  brought  to  this  country  by 
her,  not  as  administratrix,  but  as  the  person  beneficiaUy  entitled,  is 
not  liable  to  legacy  duty. 

\Parke,  B.  Was  not  the  rule  finally  settled  in  Tliamson  v.  Hie 
Aavocate  General,  which  was  twice  argued  ?] 

There  is  a  case  precisely  similar  to  this. 

[Parke,  B.  Then  it  must  have  been  one  of  the  cases  before  Thorn' 
son  V.  The  Advocate  General] 

The  first  case  is  Logan  v.  Fairlie,  2  Sim.  &  S.  284;  1  Mv.  & 
C.  59. 

I  Parke,  B.     All  those  cases  are  ovennled  surely.] 
\  do  not  believe  one  of  them  is  overruled.     It  was  not  decided,  in 
Thomson  v.  The  Advocate  General,  that  the  question  of  domicil  was 
to  be  the  rule  in  all  cases. 

VParke,  B.     I  think  nothing  was  more  settled  than  that  pointj 

This  case  is  governed  by  Jackson  v.  Forbes,  or  T%e  Attorney  (^ener^ 
at  v.  Jackson,  2  Tyr.  354;  2  Cr.  &  J.  382;  8  Bligh,  15;  2  CI.  &  Pin. 
48 ;  3  Tyr.  982,  which  was  approved  of  in  the  case  of  Thomson  v. 
Tlie  Advocate  General,  and  was  spoken  of  in  terras  of  the  highest 
approbation  by  Lord  Cottenham :  that  case  is  on  all-fours  with  this. 

[ParA;^,  B.  You  do  not  contend  that  in  this  case  an  officer  in  her 
majesty's  service,  going  to  the  East  Indies  in  his  character  of  offieer, 
acquires  a  domicil  then*  ?] 

It  has  been  decided  that  a  queen's  officer  cannot  acquire  a  domicil 
in  India  for  the  distribution  of  an  estate,  but  it  does  not  follow  that 
the  same  domicil  applies  for  the  payment  of  legacy  duty. 

[Alderson,  B.  Yes ;  TTiomson  v.  The  Advocate  General  lays  down 
the  rule  distinctly,  that  if  the  domicil  was  in  England,  ihe  accounting 
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b  to  take  place  in  England  as  to  property  even  in  Russia  or  Austria, 
or  any  other  country,  provided  it  be  personal  property.] 

Yes ;  but  the  case  of  Thomson  v.  The  Advocate  General  is  merely 
the  converse  of  the  case  of  Re  Ewin^  1  Cr.  &  J.  151. 

[Parke^  B.  This  is  the  converse  of  TJiamson  v.  The  Advocate  General* 
In  Re  Eurin  there  was  a  domicil  in  England,  and  property  abroad.] 
.  Jackson  v.  Forbes  was  approved  of  in  Thomson  v.  The  Advocate 
General  It  was  the  case  of  an  officer  in  the  queen's  service,  who 
was  at  the  time  of  his  death  possessed  of  real  and  personal  estate 
situate  in  the  East  Indies.  Hiis  executors  were  resident  there,  provec( 
the  will  there,  and  remitted  home  the  estate ;  and  it  was  held  that 
legacy  duty  was  not  payable. 

[Parkcj  b.  The  case  of  Jackson  v.  Forbes  came  before  the  Court 
of  Exchequer,  but  before  they  had  got  the  correct  rule.] 

But  the  House  of  Lords  does  not  overrule  it  in  Uiomson  v.  ITie  Ad* 
vacate  General  In  the  case  of  Jackson  v.  Forbes  there  was  no  dispute 
as  to  the  domicil ;  it  was  known  that  the  testator  was  a  queen's  ofSoer. 
It  is  stated  in  the  argument,  ^  There  is  here  no  dispute  about  an  In- 
dian domicil,  or  an  English  domicil  acquired  by  a  residence  in  India. 
Munroe  v.  DouglaSy  5  Mad.  379,  shows  that  a  Scotchman  may 
aequire  a  domicil  by  a  local  residence  in  the  East  India  Company's 
service,  so  as  to  make  the  English  law  of  distributions  prevail  over 
the  Scotch  law ;  but  that  is  because  India  is  subject  to  English  law. 
In  this  case  there  can  be  no  Indian  domicil,  but  the  domicilium  originis 
only."  The  note  to  the  report  says,  "  The  testator  was  in  the  king's 
service."  This  shows  that  the  fact  of  British  domicil  was  clearly 
brought  to  the  notice  of  the  court  Thomson  v.  The  Advocate  General 
shows  that  Lord  Lyndhurst  considered  that  the  domicil  was  raised 
in  all  these  cases,  but  that  other  circumstances  took  them  out  of  that 
rule  of  domicil.  The  case  of  Jackson  v.  Forbes  is  on  all-fours  with 
the  present.  It  was  again  argued  in  the  House  of  Lords  by  the 
solicitor  general,  on  the  part  of  the  crown.  The  crown  pressed  it  on 
the  ground  of  administration,  that  the  estate  had  been  administered 
in  England,  and  therefore  duty  was  payable.  The  lord  chanoellof 
ieoomn.^nded  the  House  to  amrm  the  decision  of  the  Court  of  Ex- 
chequer, which  was  done.  There  the  domicil  was  clearly  British,  and 
this  court  will  not  overrule  the  decision  of  the  House  of  Lords.  The 
only  difference  between  the  cases  is,  that  in  that  case  all  the  property 
was  in  India,  and  in  this  a  portion  was  in  England.  Arnold  v.  Ar^ 
noldi  2  My.  &  C.  256,  followed  The  Attorney  General  v.  Jackson, 

[AldersoUf  B.  Lord  Cottenham,  C,  says,  '^  When  the  act  speaks 
of  *  any  will  of  any  person,'  and  of  the  legacies  being  payable  out  of 
the  personal  estate,  it  must,  I  think,  be  considered  as  speaking  of 
persons  and  wills  and  personal  estates  in  this  country."] 

Yes ;  here  neitiier  one  nor  the  other  is  in  this  country. 

lAlderson^  B.  Then  you  must  add  to  that  the  number  of  opinions 
delivered  by  noble  lords  in  the  House  of  Lords,  showing  that  the 
personal  estate  is  always  where  a  person  is  domiciled  in  point  of  law. 
If  a  maa  is  domiciled  m  this  country  the  estate  is  in  this  country,  in 
point  of  law,  though  in  fact  it  is  a  debt  due  from  a  person  in  India« 
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Take  fhe  two  cases  together,  the  dicta  together,  that  seems  to  be  the 
decision  at  which  the  House  of  Lords  arrived;  and  what  Lord 
Campbell  says  is,  "  The  truth  is,  my  lords,  that  the  doctrine  of  dom« 
icil  has  sprung  up  in  this  countty  very  recently,  and  that  neither 
the  legislature  nor  the  judges,  until  within  a  few  years,  thought  much 
of  it ;  but  it  is  a  very  convenient  doctrine ;  it  is  now  well  understood, 
and  I  think  that  it  solves  the  difficulty  with  which  this  case  is  sur- 
rounded."] 

In  the  same  case  Lord  Lyndhurst  says,  "  The  doctrine  of  domicil 
has  been  well  understood  from  the  first^ 

[Park^^  B.  Unluckily,  we  have  not  got,  in  Jackson  v.  Forbes,  the 
reasons  of  the  court  1  have  alwavs  understood,  since  that  last  case 
in  the  House  of  Lords,  that  domicil  was  the  rule.] 

It  may  be  so  where  the  other  facts  and  circumstances  do  not  take 
it  out  of  the  rule,  as  Lord  Lyndhurst/Stated  in  TJiomson  v.  751^  Advo* 
cate  GeneraL  Here  the  death  abroad,  the  administration  abroad,  the 
appropriation  abroad,  every  thing  taking  place  abroad,  are  sufficient 
to  take  it  out  of  the  rule  of  domiciL 

[Parke,  B.  In  Jackson  v.  Forbes,  where  did  the  court  assume  the 
domicil  to  be  ? 

Orompton,    In  ihe  one  set  of  reports  domicil  was  not  mentioned.] 

It  is  stated  that  he  was  a  queen's  officer  in  both,  and  in  that  case, 
and  in  the  other  case  of  Arnold  v.  Arnold,  it  was  expressly  said,  by 
the  solicitor  general,  that  the  crown  did  not  put  it  on  the  question  of 
domiciL 

[Parke,  B.     They  assumed  that  he  had  a  foreign  domicil.] 

No;  they  knew  he  had  an  English  domicil,  according  to  Lord 
Brougham's  judgment  in  the  House  of  Lords. 

[Parke,  B.  In  Mr.  Justice  Williams's  book  he  considers  that,  in 
Jackson  v.  Forbes,  the  testator  having  been  born  in  Scotland,  and 
having  resided  and  died  in  India,  therefore  the  domicil  was  in  Indt^] 

That  could  not  be  so,  for  he  was  a  king's  officer.    . 

[Parke,  B.  That  is  true ;  but  they  did  not  advert  to  that  circum* 
vtaiice,  or  else  they  would  have  overruled  the  case  of  Re  JEwin,] 

Re  Ewin  was  decided  on  the  grounds  that  the  domicil  and  every 
other  fact  took  place  in  England,  except  the  situation  of  the  property. 

[Alderson,  B.  It  is  clear  that  the  judges  assumed,  in  l%e  Aiiomey 
(General  v.  Jackson,  that  the  testator  was  in  India.] 

But  his  domicil  was  not  in  India. 

[Alderson,  B.  When  you  ask  what  the  decision  in  point  of  law 
is,  you  must  stand  upon  the  same  facts  upon  which  the  decision  was 
supposed  to  be  founded. 

Parke,  B.     You  must  look  to  the  ratio  deddendL 

Alderson,  B.  If  they  made  a  mistake,  in  the  case  of  The  Affomef 
General  v.  Jackson,  in  supposing  that  the  domicil  was  in  India,  that 
has  nothing  to  do  with  the  legal  question.] 

Lord  Lyndhurst,  who  was  lord  chancellor  at  the  time  of  his  de- 
cision in  Thomson  v.  The  Advocate  General,  was  chief  baron  of  the 
Exchequer  when  Jackson  v.  Forbes  catne  before  him  with  »  British 
domiciL 
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[Aldersonj  B.  I  do  not  know  that  it  necessarily  follows  that  he 
knew  that  Forbes's  domicil  was  not  in  India.] 

It  was  said  in  the  argument,  ^<  No  question  of  domicil  arises  here. 
The  testator  is  a  king's  officer.'*  It  was  clearly  understood;  and 
Lord  Brougham,  in  giving  judgment  in  the  House  of  Lords  in  that 
case  of  Jackson  v.  Forbes^  refers  the  House  to  Tyrwhitt's  Reports,  in 
which  it  is  fuUy  stated  that  no  question  of  domicil  was  in  dispute,  as  the 
testator  retsuned  his  orimnal  domicil ;  and  in  Arnold  v.  Arnold^  Lord 
Cottenham  says,  ^  The  fact  relied  upon  as  subjecting  the  legacies  to 
the  duty  is,  that  the  property  was  remitted  from  India  to  EAglan^^ 
and  administered  by  the  executors  in  this  country.  This  was  an  un- 
necessary proceeding.  It  may  be  said,  indeed,  to  be  by  mere  accident 
that  such  a  course  was  adopted,  for  it  is  obvious,  that  the  executor  in 
India  having  paid  all  the  debts  in  India,  and  the  executors  in  England 
having  paid  all  the  debts  in  this  country,  the  former  might,  according 
to  all  the^authorities,  have  avoided  the  question,  by  remitting  the  leg- 
acies direct  to  each  legatee,  or,  instead  of  allowing  them  to  pass 
through  the  hands  of  the  personal  representatives  in  this  country, 
might  have  remitted  them  to  an  agent  of  his  own,  with  directions  to 
pay  over  the  money  to  the  persons  entitled."  Then  his  lordship  refers 
to  and  approves  of  Jackson  v.  Forbes^  in  which  he  had  argued  as 
solicitor  general  for  the  crown,  and  therefore  must  be  taken  to  have 
been  conversant  with  the  fact  of  the  British  domiclL 

[Aldsrson,  B.  Where  does  it  appear  in  the  report,  on  the  appeal 
of  The  AUorney  General  v.  Jackson^  that  he  was  an  officer  in  the 
king's  service?] 

In  8  Bligh,  N.  S.  315. 

[Atdersony  B.  Not  in  Clarke  &  Finelly.  It  does  not  appear  to 
have  been  observed.] 

No ;  but  Lord  Lyndhurst  and  Lord  Brougham  were  present  in  both 
cases  of  The  AUormy  Oeneral  v.  Forbes  or  Jackson  and  T^mson  v. 
T/ie  Advocate  General^  and  it  must  have  been  well  known. 

iAlderson^  B.  They  must  have  imagined  that  all  the  cases  were 
lian  domicils.  Then,  in  putting  the  case  of  a  foreigner  with  prop- 
erty in  England,  it  implies  that  they  thought  Colin  Anderson  was,  for 
the  purpose  of  the  argument,  a  foreigner ;  and  the  only  question  was, 
whether  his  property  being  in  England  made  a  difference.] 

The  case  was  fully  considered  in  the  Exchequer  and  in  the  House 
of  Lords,  and  it  was  well  known  to  Lord  Cottenham  that  the  testator 
was  in  the  king's  service. 

IParkCj  B.     I  do  not  think  they  adverted  to  that  circumstance.] 

Not  in  the  decision  in  UiOTnson  v.  TTie  Advocate  General^  I  admit; 
it  may  be  because,  in  Clarke  &  Finelly's  Reports,  they  did  not  men- 
tion it 

[ParkCj  R  They,  seemed  to  have  supposed,  that,  as  he  resided  in 
India  at  the  time,  he  was  domiciled  there— -not  adverting  to  the  cir- 
cumstance,  that  mere  residence  does  not  give  a  domicil.  If  you 
assume  that,  that  is  the  ground  on  which  it  is  reconciled  with  the 
jodgjBient  in  the  House  of  Lords,  in  Thomson  v.  The  Adi)ocate  General^ 
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and  the  approbation  given  to  that  case  is  npon  ihe  snpporiitfen 
that  residence  and  domidl  were  ^be  same  thing.] 

The  approbation  of  Lord  Cottenham  is  not  g^ven  on  that  gnmnd 
in  Arnold  v.  Arnold. 

[Aldersony  B.    I  think  it  is  so.} 

No ;  for  Lord  Cottenham  had  argaed  &e  case. 

[Pwrkey  B.  They  never  appear  to  have  argaed  that  be  was  still 
domiciled  in  England,  though  living  in  India. 

Aldersouy  B.  In  Arnold  v.  Arnold,  Lord  Cottenham  pnt  tiie  case 
of  a  British  bom  subject  in  the  service  of  the  East  India  Company 
dving  in  India  as  equivalent  to  the  case  of  Colin  Anderson  in  The 
Attorney  General  v.  Forbes ;  and  pattingHhem  together,  how  can  yon 
doubt  that  Lord  Cottenham  thought  Colin  Anderson  was  a  oom« 
pany's  officer?  I  thought  I  caught  you  to  say,  when  yoa  read  it^ 
that  he  said  it  was  exactly  like  this  case.    Just  reaji  it  again.] 

^  The  Attorney  General  v.  Jobckson,  therefore,  is  a  decision  ^  the 
very  highest  authority.  The  facts  were  in  every  respect  the  same  as 
they  are  here.'* 

[Alderson,  B.  Well,  one  of  the  facts  there  was,  that  the  testator 
was  a  company's  officer.] 

On  the  contrary,  Lord  Cottenham's  observation  shows  that  he  did 
not  place  his  judgment  upon  domicil.  The  facts  must  have  been 
derived  from  the  reports,  and  they  state  the  testator  to  have  been  a 
kin^s  officer. 

[Pa/rke^  B.  I  think  it  is  clear  they  assumed  that,  residing  abroad^ 
he  was  domiciled  abroad.  Thev  cUd  not  advert  to  the  cSstinction 
between  a  company's  officer  and  a  king's  officer  residing  and  dying 
in  the  East  Indies. 

Alderson,  B.  Suppose  the  judges  were  to  give  their  opinion  upon 
a  supposed  state  of  the  law,  as  not  altered  by  a  general  or  specific 
statute  or  act  of  Parliament.,  and  had  not  adverted  to  that  statute  at 
all,  and  had  given  their  judgment  establishing  a  given  principle,  the 
ratio  decidendi  being  clear,  if  you  point  out  afterwards,  tiiat,  if  they 
had  adverted  to  that  statute,  they  would  have  decided  otherwise,  does 
that  make  their  decision,  on  the  grounds  upon  which  they  put  it, 
Wrong  in  principle  ?  Would  it  not  be  quotable  in  a  case,  if  the 
statute  did  not  apply,  just  as  well,  even  though  it  were  a  wrong  de- 
cision ?  Lord  chief  barons  are  not  infallible  on  a  subject  of  fact.  All 
the  judges  are  supposed  to  know  the  statute  law,  which  they  do  not*] 

But  it  is  quite  clear  here  that  Lord  Cottenham  was  perfectly  eoi>- 
versant  with  every  fact 

[Alderson,  B.  He  supposed  that  The  Attorney  General  v.  Jadtson 
was  like,  in  all  respects,  the  case  of  Arnold  v.  Arnold.  That  was  the 
case  of  a  company's  officer.  He  does  not  say  that  the  distinctioa 
between  a  company's  officer  and  an  officer  in  the  queen's  service  is 
utterly  unimportant  If  he  had,  it  would  have  been  very  much  in 
your  favor.] 

It  is  quite  evident  that  he  considered  it  to  be  so. 

[Aklersonj  B.  Both  those  cases  proceed  on  the  ground  of  dondoil, 
and  that  alone.] 
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Not  Jarkson  r,  Forbes  or  AmM  v.  Amoldj  sufdiy.  If  you  read 
Lord  Corienham's  decision,  yon  will  see  that  theie  is  nothing  ap- 
proaching  to  a  reference  to  domiciL 

[Aldersonj  B.  He,  no  doubt,  wonid  have  agreed  with  the  decision 
in  Thomson  ▼.  J%e  Advocaie  General^  if  be  had  been  fortunately  in 
the  House  of  Lords;  but  there  was  no  oontiadictioo  to  his  judgment 
in  Armoid  t.  Arnold!] 

Tbey  imagined  that  the  iestatof  in  Jadcson  v.  Forbes  was  a  com- 
p«ny's  officer.     Lord  Ckittenham  knew  that  he  was  not 

[Atderson^  B.    How  do  we  know  that  ?] 

TOcatfse  all  the  reports  stated  it. 

[Aldersonj  R  Do  you  silppose  every  body  reads  every  report  ?  I 
have  Clarke  ic  Fi  nelly's  report^  where  it  is  not  meationed.  You  have 
a  stronger  case  against  Loid  Lyndhurst  than  you  have  agaiqst  Lord 
Cottenham.    I  do  not  think  he  knew  it,  or,  if  he  did,  he  had  forgotten  it. 

Parke^  B.  After  several  conflicting  cases,  they  have  laid  down  g 
inrincipie  which  is  very  intelligible,  and  that  is  the  principle  adopted 
m  the  case.of  Thomson  v.  The  Advocaie  Creneralj  namely,  that  per- 
sonal property  must  be  administered^  acc(»ding  tp  the  law  of  the 
country  where  the  possessor  dies  domiciled.  His  will  must  be  made 
according  to  the  law  of  the  country  where  be  w^  domiciled,  and 
therefore,  in  that  case  of  Bamettj  which  was  before  the  delegates,  of 
whom  I  was  one,  it  was  held,  that  a  will  made  in  Lisbon,  in  the 
English  form,  though  intended  to  pass  property  in  the  English  funds, 
must  be  made  befcnre  five  witnesses,  according  to  the  law  of  Lisbon, 
where  he  had  been  domiciled  and  had  aMured  the  Protestant  religion, 
though  he  fully  intended  to  return  to  England.  He  made  his  will, 
and  the  delegates  held  that  that  will  was  void,  not  being  made  ac- 
cording to  the  law  of  the  domicil,  and  that  all  questions  respecting 
the  personal  property  of  the  deceased  were  governed  by  the  law  oi 
the  domicil.  Now,  after  some  conflicting  decisions,  the  courts  have 
arrived  at  the  same  conclusion,  with  regard  to  the  construction  of  the 
statute,  as  to  the  personal  estate  of  a  person  dece^ased :  it  follows  his 
domiciL  Here  you  have  the  unanimous  opinion  of  the  judges  in 
the  case  of  Thomson  v.  The  Advocaie  OeneraL  I.  agree  it  is  in  the 
converse  of  this  case ;  not  in  this  particular  case.  The  principle  laid 
down  there,  and  adopted  by  all  the  judges  and  all  the  learned  lords, 
Lord  Tjvndhurst,  Lord  Brougham,  and  Lord  Campbell,  is,  that  the 
law  of  domicil  governs  the  question  as  to  whether  personal  property 
is  or  is  not  subject  to  legacy  duty.  If  it  is,  the  personal  property  of 
a  person  who  dies  domiciled  in  England  is  liable  to  duty.] 

If  that  be  the  result  of  that  case,  the  House  of  Lords  have  over- 
ruled cases  which  they  never  intended  to  overrule,  including  The 
AUoimty  General  v.  Jackson, 

[Alderson^  B.  It  has  been  decided,  that  wherever  the  domicil  is, 
there  is  the  personal  property.  If  that  be  so,  here  the  domicil  is  in 
England.] 

You  must  not  leave  TAe  Aiiomep  General  v.  Jacksqn  out  of  your 
considsration.  It  is  a  decision  of  the  House  of  Lords,  in  which 
the  testator  was  a  king's  officer,  and  in  which  all  the  other  facts  and 
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oircamstances  agree  exactly  with  the  iactB  in  this  case;  and  that 
decision  of  the  House  of  Lords  is  approved  of  by  Lend  Cottenham, 

Parke,  B.,  (without  calling  on  the  other  side.)  I  consider  the  prin- 
ciple has  been  settled,  and  I  think  definitively  settled,  by  the  House  of 
Lords,  in  the  case  of  Thomson  v.  2%e  Advocate  General.  There  had 
been  several  cases  conflicting  before ;  there  were  some  cases  before 
the  case  of  Re  Ewin^  which  made  the  doty  depend  upon  the  assets 
being  received  in  England.  In  Re  Efwin  the  doctrine  was  first  broached, 
that  the  true  criterion  whether  the  parties  were  liable  to  legacy  duly 
was,  whether  the  testator  was  domiciled  in  England,  and  that  is  the 
rule  adopts  by  the  judges  in  giving  their  opinion  upon  the  case ;  and 
all  their  lordships,  Lord  Lyndhurst,  Lord  Brougham,  and  Lord  Camp- 
bell, put  it  upon  that  great  principle,  that  personal  property  is  consid- 
ered as  being  in  the  place  where  the  owner  of  it  is  domiciled  at  the 
^me  of  his  death.  It  is  said  that  if  we  act  upon  this  decision  in  the 
House  of  Lords,  we  overrule  another  decision  in  the  House  of  Lords,  in 
the  case  of  The  Attorney  (xeneral  v.  Jackson^  or  Tlie  Attorney  General 
Y.  Forbes.  It  is  quite  true  that  if,  in  the  case  of  The  Attorney  General 
V.  Jackson,  it  had  been  held  that  at  the  time  of  the  death  of  the  testa- 
tcnr  he  was  domiciled  in  England,  those  cases  would  be  overruled ; 
but  it  is  perfectly  clear  that  they  proceeded  iu  that  case  without 
adverting  to  the  distinction  between  residence  and  domicil.  If  you  look 
at  the  reports  of  those  cases,  and  the  opinions  afterwards  given  on 
those  cases  in  the  House  of  Lords,  it  is  dear  that  they  proceeded  upon 
the  assumption,  that  because  the  testator  resided  in  India  at  the  time 
of  his  death,  he  was  there  domiciled.  The  differejice  between  a  per- 
son residing  abroad  as  an  officer  in  her  majesty's  forces,  and  residing 
abroad  in  the  East  India  Company's  service,  was  never  pointed  out. 
The  case  of  The  Attorney  General  v.  Jackson  is,  in  truth,  so  considered, 
and  is  but  another  case  falling  within  the  same  rule,  and  you  must 
treat  it  as  being  domiciled  in  India.  The  English  statute  not  extend- 
ing to  property  in  India,  his  property  was  exempt  from  legacy  duty. 
Treat  the  case  of  T%e  Attorney  General  v.  Jackson  as  it  was  treated  by 
the  House  of  Lords  in  the  case  of  Thomson  v.  The  Advocate  General^ 
and  it  is  exactly  within  the  same  principle.  The  distinction  pressed 
upon  us  was  never  presented.  The  ratio  decidendi  falls  exactly  vnthin 
the  same  principle  as  Thomson  v.  The  Advocate  General,  This  gives 
a  very  intelligible  rule,  though  no  doubt  there  seems  a  difficulty  in 
applying  it,  because  it  is  rather  difficult  in  some  cases  to  ascertain 
where  a  person's  domicU  was  at  the  time  of  his  death.  There  are  no 
means  oi  determining  it  in  every  case,  but  in  some  it  is  perfectly  plain^ 
This  is  a  case  in  which  Mr.  Alcock  has  very  properly  not  ai^ed  that 
the  intestate's  domicil  was  in  the  East  Indies,  if  a  natural  b<xfi  suW 
ject,  domiciled  in  England,  before  he  goes  abroad  enters  into  the  ser* 
vice  of  the  queen,  and  goes  abroad  at  the  queen's  command  into 
foreign  service,  it  is  clear  that  his  original  domicil  has  not  parted  with 
him.  He  goes  for  a  tempK>rary  purpose,  and  is  supposed  to^be  there 
for  a  time,  not  to  fix  his  permanent  abode  abroad.  This  office  was 
no  doubt  domiciled  in  England ;  and  that  being  so,  according  to  the 
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plain,  intelligible  nile  of  law  laid  down  by  the  House  of  Lords,  this  is  a 
case  in  which,  the  crown  is  entitled  to  the  duties. 

Alderson,  R  I  am  entirely  of  the  same  cminion.  It  is  quite 
clear  that  the  case  of  504^  Attorney  General  v.  Forbes^  and  the  case 
of  Amotd  V.  Arnold^  were  supposed  to  be  by  Lord  Cottenham  iden- 
tical cases  in  the  circumstances.  It  is  now  said,  that  in  the  case  of 
'Hie  AUamey  General  v.  Jackson  the  party  was  a  British  subject,  one 
of  the  King's  officers,  residing  in  India  at  the  time  of  his  death ;  if  so, 
he  was  certainly  not  domiciled.  The  Attorney  General  v.  Jackson^ 
upon  the  facts,  was  decided  wrong;  but  the  rule  of  law  laid  down  in 
the  case  of  The  Attorney  General  v.  Forbes  was  upon  the  supposiiitin 
Aat  the  party  was  domiciled  in  India^  and  that  the  legacy  duty  in  that 
ease  could  not  attach  upon  property  which  was  situated  in  England 
at  the  time,  because  they  said  there  that  the  property  in  England  fol- 
lowed the  domicU  or  the  residence  of  the  party  in  India.  At  that 
time  it  was  supposed  to  be  in  India;  and  though  it  was,  in  fact.,  in 
^England,  legacy  duty  was  not  payable.  In  the  case  of  Arnold  v. 
Arnold,  in  like  manner,  legacy  duty  was  not  payable ;  and  that  was 
a  right  decision,  both  in  point  of  kiw  and  fact  There  the  domidt 
was  in  India,  he  being  a  company's  officer  at  the  time,  and  his  resi« 
dence  being  there ;  therefore,  when  Lord  Cottenham  determined  the 
case  of  The  Attorney  General  v.  Jackson  and  the  case  of  Arnold  v* 
Arnold  to  l>e  the  same,  it  is  quite  clear  he  proceeded  on  the  suppori* 
tion  that  in  both  cases  the  domicil  was  in  India,  and  not  in  Enriand; 
Then  we  have  the  authority  of  the  House  of  Lords  in  the  case  of  l%om* 
son  V.  T%e  Advocate  General,  and  all  the  judges  first,  and  their  lord* 
ships  unanimously  afterwards,  in  so  many  words,  say  that  the  domicil 
governs.  That  is  the  principle,  that  where  a  man  is  domiciled,  there 
lis  the  personal  property  also.  Now,  apply  that  case.  This  person  is 
domiciled  in  England ;  his  personal  property  is,  it  is  true— -his  local 
debts  are  debts  paid  —  in  India ;  but  the  personal  property,  following 
his  domicil,  is  to  be  treated  as  being  in  England  at  the  time  of  Ms 
death.  He  was  in  England  in  point  of  law,  though  he  was  in  India 
in  point  of  fact,  because  his  domicil  was  in  England,  though  his  person 
w^Ls  in  India.  His  personal  property,  though  in  India,  was  legally  in 
England  also.  Then  the  law  of  legacy  duty  applies  to  the  property 
of  all  persons  being  English  people,  ana  the  fegacy  duty  roust  be  paiOb 
It  seems  to  me,  therefore,  that  the  principle  in  the  case  of  Thomson 
V.  T^  Advocate  General  clearly  governs  this  case.    I  cannot  distingmrii 

*^"*-  JSwfe  absolute} 

1  As  die  qoestioa  wm  rabed  and  argued  in  thk  way  by  oonaeat,  tbeie  can  be  no 
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IN  THE  EXCHEQUER  CHAMBER. 
[Erbob  fbox  thb  Court  of  Exchequeb.] 

The  Eastern  Counties  Railway  Company  v.  Broom.^ 

Hilary  Vacation,  February  6,  1851. 

Corporation  —  Trespass  —  Ratification  of  Authority. 

Tretpass  will  lie  against  a  corporation. 

An  authority  by  a  corporation  to  commit »  tort  need  not  be  under  seal. 

The  plaintiff  below  bad  been  taken  into  custody  by  a  railway  hispector,  charged  with  haTing 
no  ticket,  refusing  to  pay  the  fare,  intoxication,  and  assaulting  the  inspector.  At  the 
hearing  before  the  magistrate,  the  solicitor  of  the  company  attended  to  conduct  the 
proceedings: — 

Hddy  that  such  attendance  was  no  evidence  of  ratification  by  the  company,  it  not  appearing 
that  the  facts  were  known  to  the  company. 

This  was  a  writ  of  error  upon  a  bill  of  exceptions  tendered  to  the  di- 
rection of  Pollock,  C.  B.  The  action  was  in  trespass  for  assault  and  false 
imprisonment,  brought  by  Broom  (the  defendant  in  error)  against  the 
Eastern  Counties  Railway  Company,  and  also  against  a  person  in  their 
employment  named  Richardson.  The  defendants  below  had  pleaded 
the  general  issue,  and  several  pleas  of  justification.  On  the  trial,  it 
appeared  that  the  plaintiff  below  had  been  taken  into  custody  by  one 
of  the  company's  inspectors,  chai^d  with  havine  no  ticket,  refusing 
to  pay  the  tare,  intoxication,  and  assaulting  the  inspector.  The  so- 
licitor of  the  company  conducted  the  proceedings  before  the  magistrate. 
The  learned  judge  tnought  there  was  sufficient  evidence  to  go  to  the 
jury,  and  left  it  to  them  to  say  whether  the  company  were  guilty  of 
the  trespass,  and  also  whether  it  had  been  committed  by  their  autho^ 
ity,  or  whether  they  had  adopted  it  by  their  subsequent  conduct  To 
tins  direction  the  defendant's  counsel  had  tendered  a  bill  of  excep- 
tions. The  case  was  now  argued  before  Patteson,  Maule,  WightmaBi 
Erie,  Williams,  and  Talfourd,  JJ,,  by 

Willes^  for  the  plaintiffs  in  error.  The  question  for  the  consideratioii 
of  the  court  is  raised  under  the  general  issue,  as  the  other  pleas  were 
not  substantiajted.  First,  it  is  clear  that  a  corporation  cannot  give 
authority  to  commit  a  trespass ;  it  is  a  matter  entirely  beyond  their 
power.  If  a  man  strike  another,  he  does  it  with  his  natural,  and  not 
with  his  politic,  body ;  were  it  otherwise,  an  action  would  lie  against 
his  successor.  In  1  Bl.  Com.  476,  it  is  said,  "  It  (a  corporation)  can 
neither  maintain  nor  be  made  defendant  to  an.  action  of  battery,  or 
such  like  personal  injuries ;  for  a  corporation  can  neither  beat  nor  be 
beaten  in  its  body  politic ; "  and  Br.  Ab.  tit  «*  Corporation,"  63,  is 
referred  to.  In  v  in.  Ab.  tit  "  Corporation,"  P.  pi.  2,  it  is  stated  that 
*' trespass  does  not  lie  against  commonalty,  but  shall  be  brought 

1  15  Jur.  297. 
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against  the  persons  by  their  proper  names."  Again,  at  Z.  2,  <<  A  cor- 
poration cannot  be  beaten  in  their  corporate,  but  in  their  natural  body ; 
and  a  corporation  cannot  beat  another,  nor  can  they  commit  treason 
or  felony  m  their  corporate  capacity."  In  Kyd  on  Corporations,  71, 
it  is  said,  "  Neither  can  it  do  or  receive  a  personal  injury,  and  there- 
fore can  neither  sue  nor  be  sued  in  an  action  of  trespass  for  battery 
or  false  imprisonment."  The  case  of  Reff,  v.  The  Birmingham  arid 
Gloucester  Railway  Company^  6  Jur.  804 ;  3  Q*  B.  223,  was  one  in 
which  a  corporation  aggregate  was  indicted  for  disobedience,  to  an 
order  of  justices  requiring  them  to  execute  certain  works  according  to 
a  statute ;  there  the  order  was  valid,  and  the  charge  therefore  against 
the  corporation  was  for  not  doing  that  which  it  was  their  duty  to  do. 
He  also  cited  Hawk.  P.  C.  b.  1,  c.  66,  s.  13 ;  Reg.  v.  The  Great  North 
of  England  Railway  Company^  9  Q.  B.  315 ;  10  Jur.  755,  and  lite 
King  of  the  Two  Sicilies  v.  WillcoXj  14  Jur.  751.  But  if  the  corpora- 
tion are  liable  in  this  form  of  action,  yet  they  can  be  made  so  only 
by  the  act  of  some  person  authorized  by  deed  under  their  comtnon 
seal.  The  authorities  upon  this  point  are  numerous,  but,  perhaps, 
not  precisely  applicable.  Diggle  v.  The  BlackwaU  Railway  Company^ 
14  Jur.  937,  is  one  of  the  most  modern.  The  rule  itself  is  clearly 
established.  Again,  the  company  cannot  be  rendered  liable  for  such 
an  act  as  this  by  subsequent  ratification  of  it ;  but  if  th^y  can,  there 
18  no  evidence  here  of  such  ratification.  The  attendance  of  the  attor- 
ney before  the  magistrate  cannot  be  construed  into  more  than  an 
attendance  for  the  purpose  of  seeing  that  the  proceedings  were  re^- 
lar;  the  hearing  was  simply  an  inquiry,  and  the  imprisonment  alter 
the  hearing  of  the  charge  was  the  act  of  the  magistrate.  Brotvn  v.  Chap' 
man,  12  Jur.  799,  6  C.  B.  365 ;  Barber  v.  RoUinson,  1  O.  &  AL  330. 
The  doctrine  of  ratification  does  not  apply  to  a  case  of  assault  and  bat- 
tery, as  the  ad  done  should  be  beneficial  to  the  ratifier ;  and  an  assault 
cannot  be  committed  to  the  use  of  any  one,  nor  can  any  fruits  thereof 
result  to  any  one.     Wilson  v.  Barker  8f  another,  4  B.  &  Ad.  614. 

Wcstson.  The  first  point  relied  upon  by  the  other  side  depended 
upon  a  judgment  delivered  in  the  reign  of  Edward  lY.  by  a  judge 
who,  fond  of  antithesis,  had  said  that  as  a  corporation  had  no  body 
to  be  kicked,  it  could  not  commit  an  assault  by  kicking,  for  want  of 
a  foot  to  J^ck  with.  In  a  case  like  this,  a  corporation  may  be  guilty 
of  a  trespass.  It  will  be  conceded  by  the  other  side,  that  if  a  com- 
pany were,  by  deed  under  their  common  seal,  to  authorize  an  agent 
to  seize  land  and  also  to  remove  persons,  trespass  quare  chmsum  fregit 
would  be  maintainable  for  the  first  act ;  and  surely  it  will  not  be  con- 
tended that  there  is  a  remedy  for  only  one  half  of  the  injury.  There 
18  no  reason  why  a  corporation  cannot  authorize  an  assault  and  bat- 
teiy  to  be  committed ;  and  if  they  do  so,  they  are  liable  in  trespass. 
Au  that  the  books  say  is,  that  corporations  are  not  liable  for  murder 
or  felony;  but  there  is  no  authority  against  their  being  sued  for  a  tres- 
pass. In  the  case  of  Reg,  v.  The  Great  North  of  England  Railway 
Oompanyj  the  cases  were  collected,  and  the  distinction  made  between 
nonfeasance  and  misfeasance.    It  was  there  said  by  Lord  Denman, 
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C.  J.,  ^  The  Court  of  Common  Pleaa  ktdv  held,  Mmnd  v.  3)ke  Mm- 
matUhshire  Canal  Company^  4  Man.  &  6.  452;  6  Jur.  932,  that  a€(M^ 
poration  might  be  sued  in  trespass,  but  nobody  has  sought  to  fix  them 
with  acts  of  immorality.  These  plainly  derive  their  character  from 
the  corrupted  mind  of  the  person  committing  themy  and  are  vidbtions 
of  the  social  duties  that  bolonff  to  men  and  subjects.  A  corporation, 
which,  as  such,  has  no  such  duties,  cannot  be  guilty  in  these  cases ; 
but  they  may  be  guilty,  as  a  body  corporate,  of  commanding  acts  to 
be  done  to  the  nnifiance  of  the  community  at  large.  The  late  case  of 
Reg,  V.  The  Birmingtiam  and  Gloucester  Kailway  Company y  6  Jur.  804 ; 
3  Q.  B.  223,  was  confined  to  the  state  of  things  then  before  the  court, 
which  amounted  to  nonfeasance  only,  but  was  by  no  means  intended 
to  deny  the  liability  of  a  corporation  for  a  misfeasance.  We  are  told 
that  this  remedy  is  not  required,  because  the  individuals  who  concur 
in  voting  the  order,  or  in  executing  the  work,  may  be  made  answer- 
able for  it  by  criminal  proceedings.  Of  this  there  is  no  doubt  But 
the  public  know  nothing  of  the  former ;  and  the  latter,  if  they  can  be 
identified,  are  commonly -persons  of  the  lowest  rank,  wholly  incompe- 
tent to  make  any  reparation  for  the  injury.  There  can  be  no  eifectoal 
means  of  deterrmg  from  an  oppressive  exercise  of  power  for  the  pur- 
pose of  gain,  except  the  remedy  by  an  indictment  against  those  who 
truly  commit  it, — that  is,  the  corporation  acting  by  its  majority, — and 
there  is  no  principle  which  places  them  beyond  the  reach  of  tiie  law 
for  such  proceedings."  Nothing  could  be  stronger  than  that  In  a 
case  of  this  sort  the  company  may  obtain  some  benefit  by  reascm  of 
the  act  complained  of ;  they,  may  remove  a  dangerous  or  offensive 
person  from  their  premises,  and  bring  him  before  a  magistrate ;  and 
by  the  256th  section  of  their  act,  the  magistrate  may  impose  a  fineof 
5/.,  one  half  of  which  ^oes  to  the  company.  If  a  corporation  can 
command  an  act  to  be  done,  why  cannot  they  ratify  ?  The  case  falls 
within  the  general  rule  laid  down  in  Com.  Dig.  tit  "  Trespass,"  C.  1. 
There  may  be  many  instances  where  an  assault  is  beneficial  to  the 
employer;  but  that  is  immaterial,  as  the  law  does  not  recognize  any  dis- 
tinction upon  that  ground.  The  company,  in  this  case,  had  ratified  the 
trespass ;  they  had  therefore  adopted  it  ab  initio^  and  Imd  become  l^Ue. 
There  was  sufficient  evidence  for  the  jury  to  infer  such  adoption. 

[  Talfourdi  J.  There  are  numerous  cases  of  nonsuit,  where  the  trespass 
has  been  simply  appearingbefore  the  ma&istrate.    Stokes  v.  White^  1 C. 
M.  &  R.  223.    Sharrod  v.  2%e  London  and  North-western  Railway  Com- 
pany ^  4  Exch.  580 ;  Bird  v.  Broum,  14  Jur.  132 ;  and  Wilson  v.  Titrnmani. 
12  Law  J.  Rep.  (n.  s.)  C.  P.  306 ;  6  Man.  &  G.  236,  were  also  cited.}. 

Willes^  in  reply.  An  act  may  be  rendered  legal  by  subsequent 
adoption,  but  then  it  must  be  with  full  knowledge  of  aU  the  circom- 
stances.  Buron  v.  I>enmanj  2  Exch.  167.  That  is  essential,  and 
unless  there  is  such  knowledge  there  can  be  no  ratification.  If  the, 
inspector  had  been  guilly  of  a  wrongful  act  by  pulling  a  man  out  of 
a  carriage,  he  was  no  servant  of  the  company  for  that  purpose ;  his 
act  was  not  their  act,  nor  were  they  liable  for  him  or  for  his  statements 
as  to  the  authority  he  bad  received.     FVeeman  v.  Rosher^  13  Jur.  881. 
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Patteson,  J.  In  thiB  case  there  seems  no  reason  why  we  should 
defer  our  opinion.  The  first  question  arises  on  the  declaration  itself, 
and  is  quite  independent  of  the  evidence.  Whatever  was  the  law,  as 
laid  down  in  the  year  books  and  elsewhere,  it  has  undoubtedly,  in 
modem  times,  been  held  that  trespass  would  lie  against  a  corporation. 
An  action  of  trover  was  held  good  against  the  Bank  of  England  some 
years  ago.  Yarborough  v.  The  Bank  of  England^  16  East,  6.  There 
is  no  doubt  that  a  corporation  cannot  beat  or  be  beaten ;  but  it  cannot 
be  said,  that,  if  they  authorize  any  one  to  do  so,  they  are  not  liable 
for  the  act.  We  are  clearly  of  opinion  that  there  may  be  cases  in 
which  an  action  of  trespass  will  lie  against  a  corporation ;  and  if  so, 
the  declaration  is  good,  independently  of  the  particular  evidence  in 
tbis  case.  The  second  point  has  been  long  settled,  and  it  is  not  neces- 
sary that  an  authority  to  commit  a  tort  should  be  under  seal.  On 
the  third  point,  although  the  bill  of  exceptions  is  not  drawn  so  care^ 
fully  as  it  ought  to  be,  yet  it  seems  that,  at  the  close  of  the  plaintiff's 
case,  the  defendants  contended  that  there  was  no  evidence  to  go  to  the 
jury,  and  counsel  subsequently  excepted  to  the  direction  of  the  lord 
chief  baron ;  and  we  think,  that  although  there  were  some  evidence  of 
the  by-laws,  there  was  no  direct  evidence  of  previous  authority.  Then 
as  to  the  question  of  ratification.  It  is  stated  that  Richardson  took  the 
plaintiff  out  of  one  of  the  railway  carriages  because  he  had  no  ticket, 
did  not  pay  his  fare,  and  was  drunk ;  he  then  imprisoned  him,  took  him 
before  a  magistrate,  and  made  a  charge  against  him,  and  the  evidence 
of  ratification  is  the  attendance  of  the  company's  attorney  when  such 
charge  was  preferred.  But  there  is  nothing  to  show  that  it  was 
known  to  the  company  that  the  plaintiff  was  in  custody :  they  might 
be  entirely  without  a  knowledge  of  his  imprisonment  How  can  a 
man  ratify  that  of  which  he  is  ignorant  ?  Then,  can  this  be  said  to 
be  for  the  benefit  of  the  company  ?  because,  if  so,  they  might  ratify. 
In  this  case,  we  think  that  the  assault  and  imprisonment  was  an  act 
which  ntiight  be  beneficial  to  them,  but  we  also  think  there  was  no 
evidence  of  ratification  to  go  to  the  jury,  and  therefore  the  direction 
of  the  lord  chief  baron  was  wrong.  Under  the  circumstances,  there 
naust  be  a  venire  de  novo.  Judgment  accordingly.^ 

1  It  seems  to  be  well  settled  in  this  servants  of  the  company,  if  it  does  not 

covoitry  also,  that  trespass  will  lie  against  appear  that  the  injary  was  done  by  the 

a  eorpomtioo  for  kni»  anthorized  or  com-  command  or  with  tne  assent  of  the  corpo- 

roanaed  bv  them.    Lunum  v.  Jlie  WhiU  ration ;  and  that  forjiuch  injaiy  the  proper 

Bxoor  Bridge  Go.,  2  Aikens,  255.    Dater  v.  remedy  would  be  an  action  on  the  case. 
The  Trwf  T.  If  JL  R.  Co.,  ^  HUl,  629.        In  Ohio,  it  has  been  held  that  neither 

Bloodgood  v.  Tht  Mohawk  If  Hudson  R.  R.  trespass  for  an  assault  and  battery,  Orr  v. 

Cb.,  18  Wendell,  9.    Cheatntit  HUl,  ifc.  Bank  of  M.  S.,  1  Ohio,  36 ;  nor  trespass 

T.  Cb.T.J2iitfer,4&&R.,ia     HTdUnum  gwin  thmum  JhgU,  IhoU  y.  CSiy  iif  Cin- 

V.  W,  Sf  &  Rmiroad  Cb.,  2  Harrington,  514.  armafi,  9  Ohio,  31,  will  lie  against  a  cor- 

But  it  was  held  in  PkUaddvkia,  fye,  JR.  JR.  poration ;  but  \hia  last  is  directly  opposed 

€b.  V.  ffUU,  4  Wharton,  143,  that  trespau  to  the  case  of  Bloodgood  v.  The  MxiShauk 

would  not  lie  against  a  railroad  corporation  tf  Hudson  R.  R>  Co.  above  cited,  and  other 

A>r  SB  iojary  to  the  plainti^  by  the  defend-  cases. 

ant's  locomotiTe,  wnether  such  injary  was        See,  farther,  Angell  &  Ames  on  Corpo- 

wilfiil  or  accidental  on  the  part  of  the  rations,  c.  11,  s.  7,  and  notes. 

voi^.  11.  35 
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Sadd  r.  The  Maldon,  Witham,  and  Braintree  Railway 

Company.^ 

Jannaiy  2S,  1851. 

SaUwa^  Clauses  Act,  8  Vu:L  c.  20,  s.  16, 45  ^^  CompuUary  Taki»g  of 
Lands  —  Limits  of  Demotion  —  Time  —  Branch  Ime* 

A  railway  companj  haring  opened  their  main  line  for  traffic,  but  not  having  completed  the 
atattons  and  works,  are  entitled  under  the  Railways  Clanaes  Act,  8  Vict  c.  20,  a.  16,  to  take 
compulsorily,  within  the  time  for  completing  the  railway  and  works,  any  lands  situate 
within  the  Umits  of  deviation  for  the  parpose  of  making  a  branch  railway. 

Special  case.  The  defendants,  being  a  compahy  incorporated  by  act 
of  Parliament  for  making  and  maintaining  a  railway  called  the  Maldon, 
Witham,  and  Braintree  Railway,  constructed  the  line  and  opened  it  for 
traffic  about  the  Ist  of  October,  1848,  but  the  station  at  the  Maldon  ter- 
minus, and  the  works,  &c.,  connected  therewith,  were  in  an  nnfinished 
state  at  that  time.  On  the  deposited  plan  a  parliahientary  centre  of 
the  line  was  designated,  and  on  each  side  thereof  certain  limits  of 
deviation  were  marked  out.  The  company  constructed  their  line  to 
the  left  of  the  parliamentary  centre  of  the  li/ie  marked  on  the  {dan, 
but  within  the  limits  of  deviation.  The  plaintiff  was  seized  in  fee  of 
a  wharf  on  the  River  Blackwater,  and  was  also  the  lessee  of  a  strip  of 
land,  both  of  which  pieces  of  land  were  within  the  limits  of  deviation. 
In  September,  1848,  the  defendants  commenced  making,  and  after- 
wards, and  after  the  1st  of  October,  1848,  but  within  the  time  limited 
for  the  execution  of  their  powers,  without  the  consent  of  the  plaintiff 
proceeded  to  construct,  and  laid  down  and  constructed,  a  line  of  rails 
and  the  works  necessary  for  supporting  and  carrying  the  same  through 
the  said  two  pieces  of  land,  and  communicating  with  the  said  river, 
for  the  purpose  of  facilitating  the  communication  between  the  river 
and  the  railway  and  station,  and  for  the  purpose  of  receiving,  deposit- 
ing, loading  and  unloading  goods  to  be  carried  Tipon  the  railway,  and 
for  the  more  convenient  using  and  working  of  the  same,  which  last- 
mentioned  line  of  rails  was  also  within  the  limits  of  deviation,  shown 
on  the  said  deposited  plans. 

The  plaintifi  contended  that  the  company  were  not  authorized  to 
take  any  part  of  the  said  two  pieces  of  land  without  his  consent  for 
the  purposes  aforesaid.  The  defendants  contended,  that  it  was  one  of 
the  works  and  conveniences  authorized  by  the  acts  to  be  made  within 
the  prescribed  limits  of  deviation,  and  that  they  were  entitled  to  take 
the  same  without  the  plaintifTs  consent,  under  the  compulsory  clauses 
of  the  statutes. 

The  question  for  the  opinion  of  the  court  was,  whether  the  defend- 
ants were  justified  under  the  powers  of  the  special  act,  and  acts 
incorporated  therewith,  in  constructing  the  said  works  through  the 
said  two  pieces  of  land  without  the  plaintiff's  consent  If  tfie  court 
should  be  of  opinion  that  they  were  not,  judgment  by  confession  was 

1  20  Law  J.  Rep.  (ir.  a.)  Excb.  103. 
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to  be  entered,  damages  10/. ;  if  otherwise,  a  nolle  prosequi  was  to  be 
entered. 

Bramwelli  for  the  plaintiff;  The  defendant^  were  not  entitled  to 
take  the  two  pieces  of  land  in  question  without  the  consent  of  the 
plaintifld  By  sects.  20  and  24  of  their  local  act,  9  &  10  Vict  c  52, 
the  defendants  were  authorized  to  make  a  railway,  and  to  take  not 
more  than  twenty  acres  for  extraordinary  purposes.  The  8  Vict,  c  20, 
the  Railways  Clauses  Consolidation  Act,  1845,  by  sect.  45,  empowers 
the  company  to  take  by  consent  the  prescribed  number  of  acres  for 
extraordinary  purposes.  This  amount  is  to  be  taken  for  conveniences 
extra  the  actual  line.  In  Cother  v.  The  Midland  Railway  Company^ 
2  Ph.  469 ;  s.  c.  17  Law  J.  Rep.  (n.  s.)  Chanc.  235,  Lord  Chancellor 
Cottenham  says,  '<  I  consider  that  all  land  authorized  to  be  taken,  as, 
neorasary,  in  the  terms  of  the  act,  for  the  purpose  of  making  and 
maintaining  the  railway  and  works,  is  liable  to  be  so  taken,  whether 
necessary  for  the  actual  line  of  the  railway  or  for  stations  or  other 
conveniences  necessary  for  the  working  of  the  railway."  The  plain- 
as  contends  that  the  land  proposed  to  be  taken  by  the  defendants  is 
not  required  for  a  necessary  station,  but  is  a  mere  way-leave.  It  is 
not  a  part  of  the  line.  Without  doubt,  the  defendant  might  have 
taken  this  land  in  the  first  instance  for  their  main  line ;  but  having 
made  their  main  line,  they  cannot  take  it  for  the  purpose  of  making 
a  branch. 

[Parke^  B.  This  land  is  within  the  limits  of  deviation ;  why  may 
they  not  take  it  ?] 

Because,  having  made  their  line,  they  have  no  power  to  make  an- 
olher.     The  case  falls  within  the  45th  section  of  the  8  Vict  c.  20. 

BoviUj  for  the  defendants.  The  defendants  do  not  rely  on  the  45th 
section ;  but,  on  the  contrary,  contend  that  it  does  not  apply  to  this 
case.  They  rely  on  the  16th  section,  which  enacts,  that  ^*  subject  to 
the  provisions  and  restrictions  in  this  and  the  special  act,  and  any  act 
incorporated  therewith,  it  shall  be  lawful  for  the  company,  for  the 
purpose  of  constructing  the  railway,  or  the  accommodation  works  con- 
nected therewith,  hereinafter  mentioned,  to  ex,ecute  any  of  the  fol- 
lowing works,  (that  is  to  say,)  they  may  make  or  construct  in,  upon, 
across,  under,  or  over  any  lands,  or  any  streets,  hiUs,  valleys,  roads, 
milroads,  or  tramroads,  rivers,  canals,  brooks,  streams,  or  other  waters, 
within  the  lands  described  in  the  said  plans,  or  mentioned  in  the  said 
books  of  reference  or  any  correction  thereof,  such  temporary  or  perwor 
nent  inclined  planes,  tunnels,  embankments,  aqueducts,  bridges,  roads, 
waysy  passages,  conduits,  drains,  piers,  arches,  cuttings,  and  fences  as 
they  think  proper."  The  land  proposed  to  be  taken  is  either  a  part  of 
the  main  line,  or  it  is  an  accommodation  work  authorized  to  be  made 
under  that  section. 

[Alderson,  B.  It  is  a  permanent  way,  within  the  meaning  of  that 
seelioaJ 

All  that  Lord  Cottenham  decided  in  Cother  v.  Tfie  Midland  Rail- 
way Company  was,  that  all  land  authorized  to  be  taken  for  making 
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the  railway  and  woifcs  was  liable  to  be  taken,  if  necessary,  for  stations 
or  other  conveniences  necessary  for  the  working  of  the  railway.  He 
cited  and  referred  to  Beardmer  v.  The  London  aud  North-western  Rait' 
way  Company^  1  Mac.  &  Gor.  112 ;  s.  c.  18  Law  J.  Rep.  (n.  s.)  Chanc 
432.  The  Attorney  General  v.  The  Eastern  Counties  Railway  Com- 
pany^ 10  Mee.  &  W.  263 ;  s.  c.  12  Law  J.  Rep.  (n.  s.)  Exch.  106. 
Priestley  v.  The  Manchester  and  Leeds  Railway  Company^  4  You.  & 
C.  63.     [He  was  then  stopped  by  the  court] 

Bramwell  replied. 

Pollock,  C.  B.  The  defendants  are  entitled  to  judgment,  and  to 
have  a  nolle  prosequi  entered.  The  question  is,  whether,  looking  at 
the  maps  and  plans,  the  notices  given,  and  the  fact  of  the  special  act 
being  incorporated  with  the  Railways  Clauses  Act,  the  defendants 
were  entitied  to  make  a  communication  between  their  terminus  and 
any  part  of  the  River  Blackwater  within  the  limits  of  deviation  pre- 
scribed by  the  special  act  This  question  depends  on  the  16th  section 
of  the  Railways  Clauses  Consolidation  Act  [His  lordship  read  the 
section.]  This  section  explains  the  meaning  of  the  word  ^<  works.** 
Now,  the  company  are  to  judge  of  the  propriety  of  the  works  which 
they  propose  to  execute,  and  if  they  act  in  an  unjust  and  arbiirary 
manner,  as,  for  instance,  by  taking  land  with  a  view  to  favor  the 
business  of  one  man's  whsurf  and  to  injure  that  of  another,  without 
any  regard  to  pubUc  convenience,  they  would,  probably,  be  lestraiaed 
by  a  court  of  equity.  But  we  have  nothing  to  do  with  that  point,  and 
have  merely  to  decide  whether  the  defendants  were  entitied  to  make 
their  branch  railway.  I  think  they  were  entitied,  for  tiiey  are  within 
the  limit  as  to  time,  which  extends  to  three  years,  and  they  are  within 
the  prescribed  deviation  as  to  space.  The  distinction  attempted  to 
be  made  between  works  of  necessity  and  works  of  convenience  utterly 
fails.  The  defendants  are  at  liberty  to  take  certain  lands  within  the 
16th  section,  and  as  they  have  complied  with  the  provisions  of  the 
acts  of  Parliament  with  respect  to  the  restrictions  of  time  and  space, 
they  are  entitled  to  take  the  land  in  question  under  that  section  of 
the  act  of  Parliament 

Parke,  B.  I  am  of  the  same  opinion.  If  there  had  been  no  IGth 
section,  a  question  might  have  arisen  as  to  the  power  of  the  defend* 
ants  to  take  this  land ;  and  I  do  not  give  any  opinion  as  to  what  their 
power  would  have  been  irrespectively  of  that  section.  But  upon  the 
16th  section,  I  have  no  doubt  that  the  defendants  were  authorized  to 
make  this  communication  with  the  river ;  they  had  not  exhausted  all 
tile  powers  given  them  by  the  act,  and  they  had  not  finished  all  their 
works.  I  think  they  had  the  power  of  taking  this  land,  for  they  are 
within  the  limitations  both  as  to  time  and  space  imposed  on  them 
by  the  act«  of  Parliament  The  4dth  section  of  the  8  Vict  &  20,  does 
not  apply  to  this  case,  for  that  has  reference  to  so  much  laud  for 
additional  conveniences  only  as  land  owners  may  be  willing  to  sell 
them,  the  amount  being  linuted  in  this  case  to  twenty  acres.    That 
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section  does  not  control  the  16th  section,  nor  is  the  point  at  all 
affected  by  the  judgment  of  Lord  Cottenham,  in  Cother  v.  The  Wd- 
land  RaUway  Company. 

Aldebson,  R  If  the  special  act  and  the  Bailways  Clauses  Act  are 
read  together,  the  case  is  quite  free  from  doubt  The  20th  section  of 
the  9  &  10  Vict  c  52,  empowers  the  railway  company  to  make  *'  a 
railway  and  works,''  but  does  not  define  what  is  meant  by  those 
words.  They  are,  however,  defined  by  the  8  Vict  c.  20,  s.  16.  That 
section  gives  the  company  the  power,  amongst  other  things,  of  mak- 
ing a  permanent  way.  That  has-been  done  in  this  case,  and  such  a 
way  is  within  the  limits  prescribed  by  the  acts  of  Parliament  both  as 
to  time  and  space. 

Platt,  B.,  concurred.  JudgmerU  for  (he  defendants. 


MuNGEAN  V*  Wheatley  &  another,* 

Jmnary  18,,  1851. 

Certiorari^  quashing —  Replevin  —  9  ^  10  VicL  c,  96,  s.  9,  and  13  ^ 

14  Vict  c.  61,  5. 1  <!^  2 — Attachment. 

A  writ  of  certiorari  web  granted  by  a  jndge  to  two  defendants  to  remove  a  plaint  of  replevin 
from  a  county  court  on  an  affidavit  stating  that  the  rem  exceeded  Sot.,  9  &  10  Vict.  c. 
95,  a.  121.  No  previoas  application  had  been  made  to  the  county  court  judge.  At  the 
trial,  the  defendants  presented  the  eertiorariy  and  one  of  them  offered  to  make  the  declara- 
tion under  the  12l8t  section,  stating  that  the  other  was  unable  to  make  it  They  also 
tendered  a  bond  conditioned  to  prove  in  the  superior  court  that  the  rent  was  more  than  M. 
The  sureties  were  not  approved  by  the  clerk  of  the  court.  A  rule  nisi  for  an  attaclimeht 
had  been  granted  against  the  judge  for  not  receiving  and  returning  the  certiorari.  The 
court  refused,  on  the  above  grounds,  to  quash  the  certiorari. 

The  judge  of  the  county  court  is  bound  before  allowing  the  certiorari  to  see  that  the  require- 
ments of  the  121st  soctioa  hare  been  complied  with :  e.  g^  that  the  declaration  is  made, 
that  the  bond  is  given,  and  that  the  names  of  the  sureties  are  given,  and  approyed  by  the 
derk  of  the  court. 

An  action  of  replevin  having  been  brought  in  the  county  court  for 
Kent,  held  at  Gravesend,  the  defendants,  on  the  4th  of  November, 
1850,  obtained  a  writ  of  certiorari  on  an  affidavit  which  stated  that 
the  rent  exceeded  the  sum  of  20^.,  but  no  declaration  to  that  effect 
had  be^n  made,  nor  a  bond  with  sureties,  pursuant  to  the  121st  sec- 
tion of  the  9  &  10  Vict  c.  95,  had  been  entered  into  before  the 
county  court  judge  previously  to  obtaining  the  writ  of  certiorari.  On 
the  6th  of  November,  the  day  on  which  the  trial  was  to  take  place, 
both  parties  attended  with  their  counsel  and  attorneys  in  the  county 
court,  when  the  defendants  presented  the  writ  of  certiorari^  stating 

1  90  Law  J.  Repi  (h.  s.)  EjGch.  10& 
35' 


414  COURT  OP  EXCHEQUER,  1830-51. 

Mangean  v.  Wheatloj  &  another. 

that  they  were  ready  to  enter  into  the  bond  with  sureties,  and  that 
one  of  thiem  was  prepared  to  make  the  declaration  required  by  the 
121st  section,  but  that  the  other  could  not  make  the  declaration. 
They  also  tendered  and  offered  to  execute  a  bond  pursuant  to  that 
section,  the  condition  of  which  bond  was  that  they  should  prove 
before  the  superior  court  that  the  rent  in  respect  of  which  the  distress 
was  made  exceeded  the  sum  of  20^.  The  derk  of  the  court  having 
received  no  notice  of  the  sureties  until  the  6th  of  November,  stated 
that  he  had  not  had  time  to  inquire  into  the  sufficiency  of  the  sureties 
proposed,  and  that|  therefore,  he  did  not  approve  of  them.  Several 
objections  were  made  on  the  part  of  the  plaintiff  to  the  allowance  of 
the  writ  of  certiorari^  and  the  county  court  judge  being  of  opinion 
that  it  ought  to  be  disallowed  by  him,  disallowed  it,  and  tried  the 
cause,  in  which  the  plaintiff  obtamed  a  verdict  A  rule  nisi  for  an 
attachment  was  afteiwards  obtained  against  the  judge  of  the  county 
court,  for  not  receiving  and  returning  the  cerHorari. 

Horn  now  moved  for  a  rule  calling  upon  the  defendants  in  this 
case  to  show  cause  why  a  writ  of  certiorari  obtained  by  them 
should  not  be  quashed  on  the  ground  that  the  writ  had  issued  im- 
providently,  and  that  the  requisites  of  the  County  Courts  Acts,  9  &  10 
Vict  c.  95,  s.  90  and  121,  and  13  &  14  Vict  c  61,  s,  1,  had  not  been 
complied  with.  First,  the  certiorari  is  bad,  inasmuch  as  before  the  ap- 
plication to  the  iudge  at  chambers  for  a  certiorari,  the  defendants  ought 
to  have  made  the  declaration  and  entered  into  the  bond  required  by 
sect  121  of  the  County  Courts  Act,  before  the  judge  of  the  county 
court     It  may  also  be  a  question  whether  he  ought  not  also  to  cora- 

Sly  with  the  requisitions  of  sect  90,  previously  to  obtaining  the  writ 
n  Morten  v.  Morten,  which  was  decided  by  Rolfe,  B.,  at  chambers, 
and  which  is  reported  in  Mr,  Milward's  work,  on  the  county  courts, 
p.  7,  that  learned  judge  quashed  a  writ  of  c^ioraH,  on  the  ground 
that  it  had  been  obtained  without  a  previous  compUanoe  with  either 
the  90th  or  the  121st  sections.  Secondly,  conceding  that  the  writ 
was  properly  issued  bv  the  judge  at  chambers,  '^nthout  any  previous 
application  to  the  jucfge  of  the  county  court,  it  ought  now  to  be 
quashed,  inasmuch  as  the  sureties  were  not  approved  by  the  clerk  of 
the  court,  pursuant  to  sect  121.  Thirdly,  the  declaration  required  by 
sect  121  was  made  by  one  only  of  the  two  defendants.  Fourthly, 
the  bond  was  conditioned  that  the  defendants  should  prove  before 
the  superior  court  that  there  was  ground  for  believing  that  the  rent 
exceeded  20/.;  whereas;  by  virtue  of  the  County  Courts  Extension 
Act,  13  &  14  Vict  c.  61,  s.  1,  2,  the  condition  of  the  bond  ought  to  be, 
that  there  was  ground  for  believing  that  the  rent  exceeded  60/.  The 
121st  section  of  the  9  &  10  Vict  c.  65,  applies  to  the  removal  of  replevins 
that  are  beyond  the  jurisdiction  of  the  court;  that  is,  to  cases  where 
a  right  to  a  toll,  fair,  market,  &c.,  is  in  question  under  sect  58,  and 
to  cases  where  the  rent  exceeds  50/.  It  is  true  that  sect  121  speaks 
of  a  bond  for  20/. ;  but  when  it  is  considered  that  that  section  relates 
only  to  the  removal  of  replevins  that  are  without  the  jurisdiction,  and 
that  the  13  &  14  Vict  c  61,  s.  1,  8,  gives  the  court  jurisdiction  to 
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the  extent  of  90^,  and  enacts  that  all  the  ^  powers  and  provisions  "  of 
the  first  Connty  Coorts  Act  shall  extend  to  all  debts  and  demands 
not  exceeding  60i,  and  that  the  two  acts  "shall  be  read  and  con- 
stnied  as  one  act,"  the  result  seems  to  be  that  any  bond  given  under 
sect  121  mast  be  conditioned  for  proving  that  the  rent  exceeds  502., 
instead  of  20t,  as  required  under  the  first  County  Courts  Act  The 
plaintiff  seeks  to  set  aside  this  certiorari^  in  order  that  he  may  be  able 
to  issue  his  execution  safely  for  the  judgment  and  costs. 

[PoUocky  C.  B.  The  plaintiff  haa  better  take  courage  and  proceed 
with  his  execution.  If  he  is  right  in  his  view  of  the  invalidity  of  the 
writ  of  certiorari^  he  may  say  to  the  defendants,  You  have  no  right  to 
require  obedience  to  the  writ,  for  yon  have  not  complied  with  the 
requisites  of  the  statute. 

Alderson^  B.  The  last  three  objections  may  be  shown  for  cause 
against  making  absolute  the  rule  for  the  attachment,  but  they  form 
no  ground  for  quashing  the  writ] 

Pollock,  C.  B.  I  think  this  rule  must  be  refused.  The  object  of 
the  certiorari  is  to  remove  the  plaint ;  but  the  act  of  Parliament  savs 
that  something  is  to  be  done  before  the  writ  of  certiorari  is  to  be 
acted  upon.  If  that  is  not  done,  the  judge  may  disobey  the  writ,  but 
there  is  no  occasion  to  quash  it  It  is  like  the  case  of  a  capias  ad 
respondendum  issued  against  a  member  of  Parliament,  which  the 
party  issuing  it  puts  in  force  at  his  peril  The  judge,  for  instance, 
must  see  that  the  sureties  are  given  and  approved  by  the  clerk  of  the 
peace,  and  if  they  are  not,  he  is  justified  in  disobeying  the  writ  Bat 
there  is  no  ground  for  quashing  the  writ 

Pakke,  B.  We  need  not  now  grant  this  application.  The  plain- 
tiff may  wait  until  the  judge  of  the  county  court  acts  upon  the  writ 
of  certiorari.  I  am  inclined  to  think  that,  under  sect  121  of  the  act, 
the  party  who  seeks  to  remove  the  plaint  must  satisfy  the  judge  of 
the  county  court  that  the  amount  in  dispute  is  beyond  his  jurisdiction 
before  the  case  can  be  removed. 

Alderson,  B.  I  am  of  the  same  opinion.  The  bond  to  be  given 
by  the  party  who  removes  the  plaint  must  contain  a  condition  that 
the  party  removing  it  shall  "  prove  before  the  court  by  which  such  suit 
shall  be  tried  "  that  the  rent  exceeded  20/.  It  may  be,  that  as  a  party 
could  not  tell  in  what  court  it  would  be  tried  until  the  plaint  had 
been  actually  removed  into  some  court,  the  certiorari  ought  to  be 
issued  before  the  declaration  is  made  and  the  bond  given.  We  need 
not,  however,  decide  that  question  now. 

Rule  refused. 
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Parker  v.  The  Bristol  and  Exeter  Railway  Company.^ 

Jtaiuaxj  S9,  1851. 

Countp  Court— 9  Sf  10  Vict  c.  95  — 13  <f- 14  Tict.  c.  61—  CerHorari 

—  Money  had  and  received. 

Semble,  that  a  certiorari  may  still  issoe  under  9  &  10  Yict  e.  95,  i.  90,  to  lemOTO  a  cause  fiom 
the  ooanty  court,  notwithstanding  13  &  14  Vict  c  61,  s.  16 ;  but, — 

Mdd,  that  all  the  material  facts  relatiye  to  the  state  of  the  cause  should  be  broueht  before  the 
judge  upon  the  application  for  the  writ ;  and  therefore,  where  a  certiorari  had  been  obtained 
without  the  judge  naving  been  informed  that  the  cause  had  already  been  heard  for  sevend 
days  in  the  county  court,  the  writ  was  set  aside  as  having  been  issued  improTidently. 

This  action  was  commenced  by  a  plaint  in  the  county  court  of 
Bristol,  on  the  31st  of  October,  1850,  and  was  brought  against  the 
defendants  as  common  carriers,  to  recover  a  sum  of  50^  tor  alleged 
overcharges  in  the  carriage  of  goods.  The  cause  came  on  to  be 
heard  on  the  19th  of  November,  and  having  occupied  six  days  in  the 
hearing,  was  adjourned  till  the  23d  of  January.  On  the  20th  of  that 
month,  the  defendants  made  an  ez  parte  application  to  a  judge  at 
chambers  for  a  certiorari  to  remove  the  cause  into  this  court,  on  the 
ground  that  it  involved  a  question  of  a  right  to  toll,  and,  conse- 
qaently,  that  the  county  court  had  no  jurisdiction  by  the  9  &  10  Vict 
c  95,  8.  58 ;  and  also,  that  it  raised  a  difficult  point  of  law,  namely, 
the  right  of  the  company  to  charge  separately  for  the  various  parceis 
carried  by  them  for  the  plaintiff  in  one  package.  Their  affidavits  did 
not  disclose  that  the  cause  had  already  lasted  six  days,  but  merely 
stated  '^  that  it  had  come  on  for  trial,  and  was  then  pending." 

A  rule  had,  on  a  previous  day,  been  obtained  to  quash  the  cer* 
tiorariy  on  the  ground  that  the  power  to  issue  it  was  taken  away  by 
the  13  &  14  Vict  c.  61,  s.  16,  and  also  that  the  material  facts  had 
been  suppressed  upon  the  application  to  the  judge,  against  which 

Singlake^  Serj.,  showed  cause.  The  power  to  issue  a  certiorari  is 
not  affiected  by  the  13  &  14  Vict  c  61,  s.  16.  The  2d  section  of  that 
statute  enacts  that  this  act  and  the  9  &  10  Vict  c  95,  and  the  12  & 
13  Vict  c.  101,  shall  be  read  and  construed  as  one  act^  as  if  the 
several  provisions  in  the  said  recited  acts  contained  not  incon- 
sistent with  the  provisions  of  this  act  were  repeated  and  reenacted 
in  this  act  Then  the  9  &  10  Vict  c.  95,  s.  90,  enacts,  "that  no 
plaint  entered  in  any  court  holden  under  this  act  shall  be  removed  or 
removable  from  the  said  court  into  any  of  her  majesty's  superior 
courts  of  record  by  any  writ  or  process,  unless  the  debt  or  damage 
claimed  shall  exceed  5/.,  and  then  only  by  leave  of  a  judge  of  one  of 
the  said  superior  courts,  in  cases  which  shall  appear  to  the  judge  fit 
to  be  tried  in  one  of  the  superior  courts,  and  upon  such  terms  as  to 
payment  of  costs,  giving  security  for  debt  or  costs,  or  such  other  terms 
as  he  shall  think  fit"     And  the  16th  section  of  the  last  act  enacts, 

1  20  Lav  J.  Rep.  (ir.  s.)  Exch.  113. 
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*^  that  DO  judgment,  order,  or  determinatioD  given  or  made  by  any 
judge  of  a  county  court,  nor  any  cause  or  matter  brought  before  him 
or  pending  in  his  court,  shall  be  removed  by  appeal,  motion,  writ  of 
error,  certiorari^  or  otherwise,  into  any  other  court  whatever,  save  and 
except  in  the  manner  and  according  to  the  provisions  hereinbefore 
mentioned.''  The  two  statutes  are,  tiherefore,  to  be  read  as  one  act ; 
and  the  provisions  of  the  first  statute  regulate  the  manner  in  which  a 
certiorari  is  to  be  issued.  The  point  has  been  so  decided  at  chambers, 
both  by  Parke  and  Piatt,  BB.  Then,  in  this  particular  case,  the 
certiorari  was  properly  obtained,  because  the  question  at  issue  in- 
volved the  construction  of  the  sections  of  the  Bristol  and  Exeter  Bait 
way  Acts  as  to  tolls. 

[ParkCj  B.  The  simple  question  was,  whether,  in  fact,  the  defend- 
ants had  charged  more  than  they  were  entitled  to  do  for  carrying  the 
plaintifrs  goods.  There  was  no  right  or  title  to  toll  to  discuss.  They 
received  the  goods  as  carriers.] 

Lu^j  contra*  Without  azguing  the  effect  of  the  recent  statute 
upon  ihe  power  of  removal  by  certiorari^  it  is  submitted  that  this  writ 
was  obtained  upon  a  suppression  of  the  facts.  Large  expenses  had 
been  incurred  by  the  plaintiiF;  and  the  judge  ought  to  have  been 
informed  of  the  position  of  the  cause,  that  he  might  impose  proper 
terms  upon  gKunting  the  writ  No  toll  is  in  question ;  and  if  there 
were,  prohibition,  not  certiorari,  would  be  the  proper  remedy.  The 
law  is  settled,  that  the  railway  company  had  no  right  to  charge  the 
plaintiff  more  than  other  persons.  Parker  v.  Uie  Great  Western 
BaUway  Compan^y  7  Man.  &  O.  253 ;  s.  c.  13  Law  J.  Rep.  (n.  s.) 
C.  P.  105. 

Pollock,  C.  B.  This  rule  must  be  made  absolute ;  not,  however, 
on  the  ground  that  the  certiorari  is  taken  away  by  the  recent  statute, 
respecting  which  I  entertain  no  doubt  that  it  is  not,  but  because  it 
was  necessary  to  state  to  the  judge  on  the  affidavitis  the  real  posi- 
tion of  the  cause,  in  order  that  he  might  impose  on  the  pfurties 
such  terms  as  might  seem  fit  in  his  discretion. 

Parke,  B.  I  am  of  the  same  opinion.  I  have  not  the  least  doubt, 
and  this  is  not  the  first  time  that  I  have  had  to  consider  the  question, 
that  the  certiorari  is  not  taken  away  in  cases  like  the  present.  The 
words  of  the  16th  section  of  the  recent  act  are,  that  it  shall  be  taken 
awav  in  all  cases,  ^  save  and  except  in  the  manner  and  according 
to  tne  provisions  hereinbefore  mentioned."  Then  look  at  the  pro- 
visions before  mentioned ;  one  is  in  the  second  section,  ^  that  this  act 
and  the  act  9  &  10  Vict  c.  95,  shall  be  read  and  construed  as  one  act 
as  if  the  several  provisions  in  the  said  recited  act  contained,  not 
inconsistent  with  the  provisions  of  this  act^  were  repeated  and  re- 
enacted  in  this  act"  The  provision  of  the  former  act  allowing  a 
certiorari  is  by  no  means  inconsistent  with  the  right  of  appeal  given 
by  this  act  They  may  both  well  stand  together,  and  therefore  the 
present  statute  is  to  be  read  as  if  that  clause  was  in  it     This  appears 
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to  me  to  be  perfectly  clear,  althongh  it  will  not  be  necessary  to  pro* 
nounce  a  binding  opinion  on  the  point ;  far  this  role  mnst  be  made 
absolute  on  another  ground,  namely,  that  in  bringing  the  case  befow 
the  judge,  the  defendants  did  not  show  him  the  facts  so  as  to  enable 
him  to  impose  the  proper  conditions.  If  they  had  disclosed  all  the 
facts,  the  judge  would  not  have  given  an  absolute  writ,  but  qualified 
it  with  terras.  There  is  no  difficult  point  of  law  in  the  case,  as  that 
was  settled  by  the  decisions  in  Parker  v.  7%e  Or€€U  Western  Rail' 
way  Company  and  Pickford  v.  The  Cfrand  Junction  JSailway  Com' 
pany^  10  Mee.  &  W.  399;  and  the  question  at  issue  was  a  meie 
matter  of  detail. 

Alderson,  B.,  concunred. 

Martin,  B.  I  agree,  except  that  I  must  say  that  if  the  point 
should  again  arise  which  came  before  the  Court  of  Common  Fleas  in 
Parker  v.  The  Great  Western  Railway  Company^  as  to  whether  an 
action  for  money  had  and  received  can  be  maintained,  I  should  wish 
to  see  it  discussed  in  a  court  of  error. 

Rule  absobmU^ 


Tub  South  Staffordshire  Railway  Company  v.  Bubnside.^ 

Jaanai7  11,  1851. 

Railway  —  Action  for  Calls  —  Holder  of  Shares  —  Bankruptcy  aad 
Certificate  —  Acceptance  by  Assignees — Future  Debt  —  Qmluigent 
Debt. 

Debt  for  railway  calls.  Fleas,  secondly^  that  the  defendant  was  not  a  holder  of  the  shares ; 
and  thirdly^  bankrnptcy  of  the  defendant  The  defendant,  being  the  holder  of  shares  in  a 
railway  company,  became  bankmpt.  No  transfer  of  the  shares  to  the  assignees  had  taken 
place  in  the  mode  pointed  oat  by  the  Companies  Claoscs  Act,  8  Viet.  c.  16 ;  but  before  the 
iiai  a  correspondence  took  place  between  the  official  and  the  trade  assignee,  in  whidi  the 
latter  sent  to  the  former  a  statement  of  the  hankrapt's  property,  comprising  in  it  the  tsIhb 
of  the  shares  in  question,  and  estimating  the  amount  that  would  be  necessary  to  work  the 
fiat  and  pay  dividends,  and  he  subsequently  wrote  suggesting  tibe  propriety  of  selling  the 
shares.    ARerwards,  and  after  the^t,  three  calls  were  made:  — 

ndd^  first,  that  there  was  no  eyidence  of  the  assignees  having  accepted  the  shares. 

JSeoondly^  that  the  debt  was  not  barred  by  the  certificate,  as  it  was  not  provable  under  the 
fiat  as  a  debt  duo  in  futuro^  within  sect  51  of  the  6  Geo.  4,  c.  16,  or  as  a  debt  due  on  a 
contingency  within  sect  66. 

Debt  for  railway  calls. 

Pleas  —  First,  never  indebted ;  secondly,  that  the  defendant  was  not 
the  holder  of  the  shares ;  thirdly,  that  the  defendant  became  a  bank- 
rapt  before  action,  and  that  the  causes  of  action  accrued  to  the  plain- 
tins  before  such  bankruptcy. 

1  The  court  intimated  that  the  defendants  might  apply  agiiio  to  a  judm  at  chamboDi, 
bttt  that  the  plaintiff  should  haye  notice  of  the  application,  that  he  might  attend. 
9  20  Law  J.  Rep.  (n.  b.)  Ezch.  120. 


COURT   OP  EXCHEQUER,  1850-51.  419 

The  South  StsftbrdBbin  Railway  Company  v,  Bonuide. 

At  the  trial,  before  Rolfe,  B.,  at  the  Lancashire  Spring  assizes,  1850^ 
the  facts  proved  were  these »  The  defendant  was  the  holder  of  twenty 
riiares,  of  20^  each,  in  the  South  Staffordshire  Railway  Company ; 
and  the  action  was  brought  to  recover  from  him  the  sum  of  118/.  in 
respect  of  calls  due  on  these  shares.  Four  calls  had  been  made,  and 
after  the  making  of  the  first,  upon  which  no  question  arose,  the 
defendant  became  a  bankrupt,  on  the  8th  of  February,  1848,  and 
a  fiai  was  issued  on  the  23d  of  Februarv,  1848.  Assignees  w^e 
appointed,  and  a  correspondence  took  place  between  the  official 
assignee  aiyl  the  trade  assignee,  in  the  course  of  which  the  latter 
sent  to  the  former  a  statement  of  the  bankrupt's  property,  com- 
prising in  it  the  value  of  the  shares  on  which  the  calls  were  made, 
and  estimating  the  probable  amount  that  would  be  forthcoming  to 
work  theySo^  and  pay  dividends,  and  he  subsequently  wrote  suggest- 
ing the  propriety  of  selling  the  shares.  The  defendant  obtained  his 
oertificate  on  the  24th  of  April.  Three  calls  were  made  subsequently 
to  the  Jiat. 

Under  these  circumstances,  the  learned  judge  was  of  opinion  that 
the  plaintifis  were  entitled  to  recover,  and  the  jury  accordingly  found 
a  v^dict  for  them,  leave  being  given  to  the  defendant  to  move  to 
enter  a  verdict  for  him  if  the  court  should  be  of  opinion  that  the 
assignees  had  accepted  the  shares,  or  that  the  debt  was  barred  by  the 
certificate. 

Orompton  showed  cause,  (June  17  and  18.)  Until  the  assignees 
were  registered  in  lieu  of  the  bankrupt,  the  latter  remained  liable  to 
the  payment  of  calb.  The  effect  of  the  Bankrupt  Act  is,  not  to  pass 
onerous  property  until  the  assignees  clearly  assent  to  take  it ;  that  i:^, 
in  this  case,  until  they  come  in  and  say  they  assent  to  be  share- 
holders. Sayles  v.  Blane^  19  Law  J.  Rep.  (n.  s.)  Q.  B.  19,  shows  that, 
until  the  deed  of  transfer  of  railway  shares  has  been  registered,  the 
transferrer  continues  the  registered  owner,  and  is  liable  for  the  subse- 
quent calls.  The  Midland  (Ireland)  Great  Western  Railway  Company 
V.  Crordony  16  Mee.  &  W.  804 ;  s.  c.  16  Law  J.  Rep.  (n.  s.)  Exch.  166, 
is  to  the  same  effect  The  14th  section  of  the  8  Vict  c  16,  the 
Companies  Clauses  Consolidation  Act,  authorizes  the  transfer  of 
shares.  The  15th  section  enacts,  that  the  deed  of  transfer  shall  be 
delivered  to  the  secretary,  who  is  to  register  the  same,  and  until  the 
deed  has  been  delivered  to  the  secretary,  the  vendor  shall  continue 
liable  to  the  company  for  the  calls,  and  the  purchaser  shall  not  be 
entitied  to  the  profits  or  to  any  vote.  The  loth  section  enacts,  that 
in  the  case  of  transmission  of  shares  by  death,  bankruptcy,  insol- 
vency, or  marriage,  certain  forms  and  regulations  shall  be  observed, 
and  unless  they  are  observed  the  transmittee  shall  not  be  entitled  to 
a  share  in  the  profits  or  to  any  .vote.  Those  forms  and  regulations 
had  not  been  adopted  here,  and  therefore  the  property  did  not  pass  to 
the  assignees.  Secondly,  there  is  no  evidence  of  the  assignees  hav- 
ing accepted  these  shares,  and  unless  they  do  some  act  to  manifest 
their  assent  to  the  transfer,  the  property  in  the  shares  vests  in  the 
bankrupt     Copelai^  v.  Stephens^  1  B.  &  Aid.  593.    Henley  on  Bank- 
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raptcy,  p.  237,  last  ed.  Herbert  v.  Sa^er^  5  Q^  &  Rep.  986 ;  s.  a  13 
Law  J.  Rep.  (n.  s.)  Q,  B.  209.  Boarman  v,  i\SuA,  9  B.  &  C.  145 ;  s.  c. 
7  Law  J.  Rep.  K,  B.  150,  is  also  in  point  Thirdly,  the  certificate 
of  the  bankrapt  is  no  bar  to  these  fature  calls.  They  could  not  con- 
stitute a  debt,  for  it  was  not  certain  that  any  calls  would  be  made« 
These  calls  could  not  be  proved  under  the  commission.  Toppin  v. 
Field,  4  Q.  B.  Rep.  386 ;  s.  c  12  Law  J.  Rep.  (n.  s.)  Q^  B.  148, 
shows  that  a  bankrupt  is  not  discharged  by  his  certificate  from 
breaches  of  covenant  in  not  paying  insurance  premiums  that  have 
accrued  due  after  his  bankruptcy.  ^ 

Martin  and  J.  AddisoUj  in  support  of  the  rule.  First,  this  is  the  case 
of  a  debt  payable  on  a  contingency  within  the  56th  section  ot  the 
Bankrupt  Act,  6  Creo,  4,  c  16«  The  shareholder  is  a  debtor  to  the 
company  to  the  amount  of  his  share.  It  is  debttum  in  prmenti  $ol^ 
vendum  infutvro.  The  calls  are  capable  of  valuation,  and  there  is  no 
difficulty  in  proving  for  them.  Secondly,  the  conduct  of  the  as* 
signees  of  the  bankrupt  amounts  to  an  acceptance  of  the  shares.  Let- 
ters passed  between  the  official  and  the  trade  assignees,  in  which  the 
latter  makes  a  statement  to  the  former  of  the  bankrupt's  property,  in? 
eluding  the  value  of  the  shares  on  which  caUs  had  been  made,  and 
estimating  the  probable  amount  that  would  be  forthcoming  to  work 
the  fiat  and  to  pay  dividends.  He  ^terwards  wrote  to  the  same 
party,  and  suggested  the  propriety  of  selling  the  shares.  The  pro- 
vision in  the  15th  section  of  the  8  Vict  c.  16,  which  enacts,  that  the 
transfers  of  shares  shall  be  registered,  was  intended  to  facilitate  the  com- 
pany's means  of  proving  what  parties  were  the  proprietors.  But  the 
vendee,  notwithstanding  the  non-compliance  with  that  enactment, 
became  liable  to  the  payment  of  calls  at  the  suit  of  the  company. 
If  the  assignees  in  this  case  have  assented  to  take  these  shares,  the 
act  has  the  effect  of  passing  the  property  to  them.  There  is  a  dif- 
ference in  the  proceedings  required  by  tiie  act  in  cases  where  the 
shares  are  translerred  voluntarily,  and  where  they  are  transmitted  in 
consequence  of  the  death,  bankruptcy,  insolvency,  or  marriage  of  a 
female  shareholder.  By  the  18th  and  19th  sections  a  declaration  is 
made  necessary.  The  holder  of  shares  for  the  time  being  is  the 
party  who  is  made  liable  by  the  act  of  Parliament  They  referred  to 
]  &  2  Will  4,  c  56,  8.  25.  Lastly,  this  is  a  debt  provable  under  the 
commission.  A  claim  under  a  guaranty  for  a  sum  certain,  when  due, 
is  provable  as  a  debt  In  re  Willis^  4  £xcL  Rep.  530 ;  s.  c  19  Law 
J.  Rep.  (n.  6.)  Exch.  30.  The  cases  cited  on  the  other  side  are  oases 
of  liquidated  damages.  In  the  present  case  the  liability  to  pay  the 
calls  is  a  direct,  not  a  collateral,  liability.  They  referred  to  Ahoaad  v. 
Partridge^  4  Bing.  209 ;  s.  c.  6  Law  J.  Rep.  C.  P.  154.  Wills  v. 
Murray^  in  error,  post^  and  Newton  v»  Scott,  10  Mee.  &  W.  471 ;  s.  e. 
12  I^w  J.  Rep.  (n.  s.)  Exch.  488. 

Parjce,  B.  The  Companies  Clauses  Consolidatioa  Act  points  out 
a  mode  by  which  the  assignees  of  a  bankrupt  may  take  possession, 
and  this  ^ey  have  not  followed.    Had  they  intended  to  take  the 
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?t>perty  in  the  ehares,  they  would  certainly  have  pnnned  this  course, 
he  question  then  is,  whether  there  is  any  evidence  of  their  having 
accepted  these  shares.  I  think  there  is  not,  and  that  the  shares  ara 
not  teinsferred  to  them  ;  whether  the  shares  still  remain  in  the  bank- 
rupt is  a  point  as  to  whieh  we  must  take  time  to  consider. 

ALDeasorr,  Rolfe,  and  Platt,  BB.,  conctmred. 

Cur.  adv.  vuU. 
The  judgment  of  the  court  was  now  given  by 

Parke,  B.  The  case  of  TJte  South  Stajfbrdshire  Railway  Company 
v.  Bumsidey  which  was  heard  before  my  brother  Alderson,  my  brother 
Piatt,  my  Lord  Cranworth,  and  myself  was  argued  before  us,  at  the 
sittings  after  Trinity  term,  on  showing  cause  against  a  rule  to  enter 
the  verdict  for  the  defendant  The  action  was  brought  by  the  railway 
company  for  calls.  [His  lordship  stated  the  pleadings  and  the  facts.] 
Under  these  circumstances  the  learned  judge  was  of  opinion  that  the 
plaintiffs  were  entitled  to  recover,  and  the  jury  accoidingly  found  a 
verdict  for  them,  leave  being  given  to  the  defendant  to  move  to  enter 
a  verdict  for  him,  if  the  court  should  be  of  opinion  that  the  assignees 
had  accepted  the  shares,  or  that  the  debt  was  barred  by  the  certificate 
of  bankruptcy.  As  to  the  first  call,  there  is  |io  question  that  the  plain* 
tiffs  cleariy  are  not  entitied  to  recover  that  As  to  the  other,  it  was 
contended,  for  the  defendant,  first,  that  there  was  evidence  that  the 
assignees  had  taken  the  shares ;  consequently,  that  the  shares  had 
vested  in  them  by  assignment  before  the  three  calls  were  made ;  and 
if  so,  the  bankrupt  would  be  no  longer  a  holder,  and  therefore  not 
liable.  We  intimated  our  opinion  during  the  argument  that  there  was 
ho  sufficient  evidence  to  warrant  the  jury  in  coming  to  that  conclu- 
sion, and  of  that  opinion  we  remain. 

The  property  of  the  shares  continuing  in  the  bankrupt,  the  next 
question  is,  whether  the  company  are  barred  by  the  certificate,  on  the 
ground  that  that  was  a  debt  provable  under  thejiat  as  a  debt  due  infu* 
turo,  under  the  51st  section,  or  on  a  contingency  within  the  meaning  of 
the  50th  section  of  the  6  Geo.  4,  c.  16.  That  it  was  not  a  debt  in 
prtBifenii  payable  infuturo^  we  consider  to  be  quite  clear.  The  statute 
which  enables  the  company  to  recover  the  calls,  no  doubt  merely 
enforces  the  obligation  on  the  shareholders  to  pay  by  contract  If  the 
defendant  contracted  with  the  company  to  take  twenty  shares,  on  each 
of  which  a  deposit  was  paid,  be  may  be  said  to  have  agreed  with 
thetn  to  pay  20/.  per  share,  by  such  instalments,  according  to  the 
statute,  as  they  were  entitled  to  require ;  if  he  purchased  the  shares 
from  another,  he  may  be  considered  as  having  taken  on  himself  the 
•contract  of  the  vendor  to  the  like  effec^ ;  but  under  this  section,  taken 
from  the  7  Creo.  1,  c.  31,  s.  1,  a  debt  under  such  a  contract  could  not 
be  proved.  It  was  uncertain  how  much  of  the  20/.  per  share  the  exi- 
gencies of  the  company  would  call  for,  nor  could  it  be  told  what  the 
time  of  the  payment  would  be,  and  consequently  at  what  period  the 
interest  would  have  to  be  paid.  The  clause  of  the  statute  7  Creo.  1 
applies  only  to  certain  debts  owing  at  the  time  of  the  bankruptcy, 
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payable  •at  a  certain  time.  It  was  bo  laid  down  by  Lord  Eldon,  in 
Ez  parte  Barker^  9  Ves.  114,  in  effect  overruling  the  case  of  Ex  parte 
MU/ordj  1  Bro.  C.  C.  398.  It  is  clear,  therefore,  that  this  debt  could 
not  have  been  proved  under  the  Slat  section.  la,  then,  a  debt  pay- 
able upon  a  contingency  a  contract  on  which  a  statutory  obligation  ia 
founded,  which  is  not  to  pay  a  certain  fixed  sum  on  a  future  contin- 
gency, but  such  sum  or  sums  as  may  he  required  from  himself  *  and 
all  the  other  shareholders,  from  time  to  time,  not  exceeding  in  the 
whole  a  certain  sum,  to  be  regulated  by  the  wants  of  the  company  ? 
At  the  time  of  the  bankruptcy  it  was  uncertain  what  the  sum  would 
be  which  the  defendant  would  be  called  on  to  pay,  and  no  certain  debt 
was  then  contracted.  But  in  order  to  bring  the  case  within  the  56th 
section,  the  bankrupt  must  have  contracted  a  certain  debt  before  the 
bankruptcy,  payable  after  it  on  a  contingency.  The  clause  was  meant 
to  meet  cases  which  were  considered  as  operating  very  harshly,  and 
which  the  51st  section  did  not  comprise,  such  as  sums  payable  under 
a  marriage  settlement  of  the  bankrupt  after  his  death,  or  that  of  the 
survivor.  Ex  parte  Marshall^  1  Mont  &  Ayr.  118 ;  a.  c.  3  Law  J.  Rep. 
(n.  8.)  Bankr.  37.  If  it  were  also  necessary  that  the  contingency 
should  be  such  as  to  be  capable  of  valuation,  as  was  held  in  the  case 
of  Ex  parte  Eagle^  1  Mont  &  M' Ar.  422 ;  s.  c.  8  Law  J.  Rep.  Chanc 
96,  by  Lord  Lyndhurst^  and  Ex  parte  Marshall,  this  is  a  contingency 
which  never  could  be  the  subject  of  valuation,  depending  not  merely 
on  the  wants  of  the  company,  but  the  ownership  of  the  shares  at  the 
time  they  were  entitled  to  call ;  for  if  he  has  parted  with  the  shares, 
the  bankrupt  would  be  no  longer  responsible.  However,  it  does  not 
seem  necessary  that  it  should  be  capable  of  valuation.  Ec  parte  Mar- 
shalli  and  In  re  Willis.  Therefore,  we  do  not  decide  that  this  case 
does  not  fall  within  the  56th  section  on  that  ground ;  but  on  the  other 
ground,  that  of  the  uncertainty  of  the  claim,  we  are  of  opinion  that 
it  does  not.  The  situation  of  the  bankrupt  in  respect  of  the  shares 
bears  close  resemblance  to  that  of  a  lessee  who  has  become  bankrupt, 
and  who  continues  liable  after  he  has  become  bankrupt,  for  the  rent 
A  contract  to  pay  rent  in  futuro  is  not  a  debt  contracted  at  the  time 
of  the  bankruptcy,  and  cannot  be  proved  under  a  fiat  against  him. 
We  may  add,  to  make  a  bankrupt's  estate  liable  to  pay  dividends  on 
the  full  amount  of  the  sum  subscribed  for,  when  no  other  shareholders 
were  required  to  pay,  nor  sure  to  be  required  to  pay  a  call,  would  put 
him  in  a  worse  situation  than  the  others,  and  would  be  obviously 
unjust     We  think,  therefore,  this  rule  must  be  discharged. 

"Rale  discharged. 
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HuTTON  &  others,  Assignees  of  Allport,  v.  CoopeiuI 

JtaxuTj  Si,  1851. 

Bankmpi  —  EtecutioH  —  Seizure  and  Sale  -- 12  4- 13  Vict  c.  106, 

1. 133, 184. 

The  setzare  of  a  trader's  goods  under  an  execution  in  an  action  commenced  adrerselr,  giret 
the  creditor  no  priority  in  case  snch  trader  is  made  banlirapt  upon  a  petition  for  a^jodiea- 
tioa  Aled  before  the  sale  of  the  goods,  whether  'the  act  of  bankmptcy  ia  before  or  alter 
the  seizure. 

This  was  a  special  case  for  the  opinion  of  this  court,  the  material 
facts  of  which  were  as  follows  :  The  defendant,  J.  Cooper,  obtained 
jadgment  in  an  action  commenced  adversely  against  one  T.  Allport, 
being  a  trader  liable  to  the  bankrupt  laws,  and  issued  a  fi^fa.  thereon 
the  11th  of  April,  1850.  The  goods  were  seized  on  the  12th.  T.  All- 
port  signed  a  declaration  of  insolvency  on  the  15th,  which  was  filed 
on  the  16th,  and  on  the  17th  a  petition  of  adjudication  was  filed,  and 
adjudication  made  on  the  18th.  The  sale  under  theyt  /a.  was  subse- 
quent to  the  adjudication  ;  and  the  question  for  the  court  was,  whether 
the  assignees  of  the  bankrupt,  T.  Allport,  were  entitled  to  recover  the 
value  01  the  goods,  notwithstanding  the  execution. 

BramweOj  for  the  plaintifls.  The  12  &  13  Vict  c.  106,  s.  184, 
decides  the  question.* 

2!  Jones,  contra.  The  execution  is  protected,  it  being  in  an  adverse 
action,  and  the  seizure  having  taken  place  before  the  act  of  bankruptcy. 
The  133d  section  does  not  apply .^      The  words  "  notwithstanding  any 

1  20  Law  J.  Rep.  (n.  s.)  Exch.  12a 

'  That  section  enacts,  '*Tbat  no  creditor,  having  security  for  his  debt,  or  havin|f 
made  any  attachment  in  London  or  in  any  other  place,  by  virtue  of  any  costom  there 
Med,  of  the  goods  and  chattels  of  the  bankrupt,  shall  receive  upon  any  such  security 
or  attachment  more  than  a  ratable  part  of  sucn  debt,  except  in  respect  of  any  execu- 
tion or  extent  served  and  levied  by  seizure  and  sale  upon  or  any  mortgage  of  or  lien 
upon  any  part  of  the  property  of  such  bankrupt  before  the  date  of  the  fat  or  the  filing 
of  a  petition  for  adjudication  of  bankruptcy :  Provided  always,  that  nothing  herein 
eoiitained  shall  be  deemed  to  give  validity  to  any  warrant  of  attorney,  cognovit^  or 
consent  to  a  jnd^'s  order  declared  to  be  null  and  void  bv  any  provision  of  this  act, 
nor  to  give  validity  to  any  judgment  entered  up  under  or  by  virtue  of  any  such  war- 
rant of  attorney,  eofrnovit^  or  consent** 

3  That  section  enacts,  **  That  all  payments  really  and  bona  Jtde  made  by  any  bank- 
mpt,  or  by  any  person  on  his  behalf,  before  the  date  of  the  Jiat  or  the  filing  of  a 
petition  for  adjudication  of  bankruptcy,  to  any  creditor  of  such  bankrupt,  and  all  pay- 
ments really  and  &ona  Juk  made  to  any  baidtmpt  before  the  date  of  the  fiat  or  the 
filing  of  such  petition,  and  all  conveyances  by  any  bankrupt  bona  fide  made  and 
executed  before  the  date  of  the  fiat  or  the  filing  of  such  petition,  and  all  contracts, 
dealings  and  transactions,  by  and  with  any  bankrupt  really  and  bona  fide  made  and 
entered  into  be^fxe  the  date  of  the  fiat  or  the  filing  of  such  petition,  and  all  executions 
and  attachments  against  the  lands  and  tenements  of  any  bankrupt  bona  fide  executed 
by  seizure,  and  all  executions  and  attachments  against  the  goods  and  chattels  of  any 
bankrupt  bona  fide  executed  and  levied  by  seizure  and  sale  before  the  date  of  the  Jiat 
or  the  filinff  of^such  petition,  shall  be  deemed  to  be  valid,  notwithstanding  any  prior 
act  of  bannuptcy  by  snch  bankrupt  committed,  provided  the  person  so  dealing  with 
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prior  act  of  bankraptcy,"  are  copi^  from  the  3  &  3  Vict  c  29,  and  Ike 
construction  put  upon  them  in  Whittnore  v.  Bobertiony  8  Mee.  6l  W. 
463 ;  8.  c  11  Law  J.  Rep.  (n.  s.)  Exch.  43,  must  be  considered.  In 
none  of  the  bankrupt  acts  is  a  seizure  before  an  act  of  bankruptcy 
rendered  invalid,  and  the  court  will  not,  unless  compelled,  introduce 
such  a  new  provision.  The  184th  section  cannot  be  constraed  literaUy, 
for  a  person  who  has  obtained  the  fruits  of  an  execution  by  sale  is  no 
longer  a  creditor.  That  section  only  applies  to  creditors  by  cognovUy 
warrant  of  attorney,  or  judge's  order. 

Pollock,  C.  B.  We  are  all  of  opinion  that  judgment  must  be 
given  for  the  plaintifTs.  The  184th  section  is  clear.  It  was  intended 
by  that  section  to  introduce  a  new  state  of  things ;  that  whereas  before 
there  were  questions  of  notice,  and  whether  the  seizure  was  before  or 
after  the  act  of  bankruptcy,  there  should  in  future  be  one  clear  xvle^ 
applicable  to  all  but  the  excepted  cases  of  warrants  of  attorney,  &c 
And  that  rule  is,  in  substance,  that  unless  the  execution  is  com- 
pleted by  seizure  and  sale  before  the  filing  of  the  petition  for 
adjudicanon,  the  execution  creditor  must  come  in  ratably  with  the 
other  creditors. 

Parke,  B.  I  am  of  the  same  opinion.  It  is  perfectiy  plain  that 
the  execution  is  defeated  by  the  184th  section.  At  common  law,  the 
execution  was  to  be  satisfied  out  of  the  goods  belonging  to  the  debtor 
at  the  teste  of  the  writ ;  and  although,  by  the  statute  of  frauds,  the 
delivery  to  the  sheriff  was  made  the  period  from  which  the  writ  bound 
the  goods,  yet  if,  by  the  neglect  of  the  sheriff,  the  debtor  became 
bankrupt  before  seizure,  the  creditor  lost  his  right  under  the  execution 
by  virtue  of  the  21  Jac.  1,  c  19,  s.  9,  and  subsequent  statutes.  But 
all  these  are  now  repealed  by  the  present  statute ;  and  if  no  provision 
had* been  made  to  the  contrarv,  then  the  judgment  creditor  would 
have  a  right  to  the  fruits  of  the  execution.  But  sect.  184  is  clear 
and  distinct  The  execution  must  be  served  and  levied  by  seinare  and 
«ale.  It  becomes,  therefore,  unnecessary  to  consider  the  133d  seetion. 
The  184th  section  is  somewhat  improperly  worded,  because  after  sale 
the  execution  creditor  ceases  to  be  a  creditor ;  but  it  no  doubt  means, 
that  no  person  who  has  issued  an  execution  shall  take  any  ben^t 
from  it.,  unless  he  not  only  seizes  but  sells  before  the  petition  for  adju- 
dication.    The  act  is  certainly  very  serious,  as  no  plaintiff  who  has 

or  paying^  to,  or  beingf  paid  by  such  bankrupt,  or  at  whose  anit  or  oo  wboae  aecoant 
wich  execation  or  attachment  shall  have  issued,  had  not  at  the  tame  of  such  payment, 
conveyance,  contract,  dealing,  or  tramaction,  or  at  the  time  of  so  executiiiif  or  levyiag 
such  execution  or  attachment,  or  at  the  time  of  making  any  sale  therennder,  notice 
of  anjr  prior  act  of  bankruptcy  by  him  committed :  Provided  also,  that  nothing  herein 
contained  shall  be  deemed  or  taken  to  give  validitv  to  any  payment  or  to  any  d^ivery 
or  transfa"  of  any  goods  or  chattels  m^e  by  any  bankrupt,  being  a  fhiodulent  prefer- 
ence of  any  creditor  of  such  bankrupt,  or  to  any  convsyaDce  or  equitable  mostgage 
made  or  given  by  any  bankrupt  by  way  of  fraudulent  preference  of  any  creditor  of 
such  bankrupt,  or  to  any  execution  founded  on  a  judgment  on  a  warrant  of  attorney 
or  au^nxmi  oefiofiaii  or  judge's  order  obtained  by  consent  given  by  any  banknipt  by 
way  of  fiaudnlent  preference.'* 
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lasoed  exeoation  can  now  allow  any  delay,  but  muflt  sell  immediatdy 
.  under  the  ^ /<k 

AiiDiBBaoN)  B.  I  am  of  the  same  opinion.  The  words  ^'notioe 
of  any  prior  act  of  bankraptcy,"  in  the  133d  section,  mean  {»ior  to 
the  sale. 

PiiATT*  B.t  ooncnzied*  r  >        a  ^    ai     ^  *  a*^ 

'     '  Judgment  for  the  plaintiffs. 


Andbews  &  others,  Assignees  of  Thompson,  v.  Diggs.^ 

HUaiy  Tenn,  January  31,  1S60. 

Bankruptcy — 6  Oeo.  4,  c.  16,  $.  108  —  Execution  under  Judges 

Order  —  Judgment  by  Coftfession, 

An  execation  iMved  upon  •  judge's  order  it  an  exeeatkm  obtained  bjr "  eenfeif  ion  *'  within 
the  6  Gee.  4,  c.  16, 1. 108.  Thercrore,  where  a  debtor's  goods  wero  eeiaed  under  an  execa- 
tion  issned  upon  a  judo's  order,  and  an  act  of  bankruptcy  was  afterwards  committed  by 
the  debtor,  and  a  jlai  issued  before  the  sale,  the  as8ig;nees  of  the  bankrupt  were  held  to  be 
~  to  the  goods. 


This  was  an  interpleader  issue,  to  try  whether  certain  goods  of 
Thompson,  a  bankrupt,  which  had  been  seized  under  an  execution  at 
the  suit  of  the  plaintiff,  an  execution  creditor,  were  liable  to  be  sold 
by  the  sheriff,  on  the  24th  of  September,  1849. 

At  the  trial,  before  Rolfe,  B.,  at  the  Westminster  sittings  in  Hilary 
terni)  1850,  it  appeared  that  the  plaintiffs  were  the  assignees  of 
Thompson,  a  bankrupt,  and  the  action  was  brought  to  recover  the 
price  of  goods  seised  by  the  defendant  under  an  execution  against 
Thompson.  The  execution,  which  was  bonafide^  was  founded  upon 
a  judge's  order  given  by  the  bankrupt  to  the  defendant  After  the 
execution,  a  decoration  of  insolvency  was  filed  by  Thompson,  on  the 
39th  of  September,  and  notice  of  the  claim  of  the  plaintiffs  was  given 
to  the  defejodant  on  that  day.  Kfiat  in  bankruptcy  issued  on  the  1st 
of  Oetober,  at  which  time  no  sale  by  the  sheriff  had  taken  place.  For 
the  defendant,  it  was  contended  that  the  execution  was  valid  by  virtue 
of  the  exception  contained  in  the  enacting  part  of  the  6  Geo.  4,  c.  16, 
8.  108,  and  did  not  fall  within  the  proviso  at  the  end  of  that  section, 
as  the  execution  had  not  been  obtained  ^  by  default,  confession,  or  nU 
dieit.^  The  learned  judge  was  of  opinion,  that  the  defendant's  exe- 
cution fell  within  the  proviso  in  the  108th  section,  and  therefore  was 
not  valid  as  against  the  assignees  and  the  other  creditors,  and  the 
plaintiffs  had  a  verdict  accordingly. 

Idontctgu  Chambers  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection.     The  defendant  is  entitled  to  the  fruits  of  his  execution, 

■         !■  ■  ■  I     ■  11  '    ~     »  ■  I  ■  I      I.        ..   .        ».ii         .».i..  .  II  ■■       ■  .    I        ii»i     nil. 

1  90  Law  J.  Rep.  (n.  s.)  Eich.  197. 
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for  tbiB  was  not  the  ^ase  of  a  **  jadement  obtained  by  defiinlt,  om-^ 
fession^  or  nil  dicii"  within  the  108th  section  of  tb<  6  Geo.  4,  c  16. 
It  was  a  judgment  by  non  8um  htformatus. 

[ParhCy  B.  The  judge's  order  is  diawd  up  by  oonsenti  aad  eoo- 
fesses  the  cause  of  aiction.] 

The  word  *< confessicnn "  means  ^^ cognovit.'  The  words  in  the 
proviso  have  a  technical  meaning  well  known  to  the  profession. 

[Pollock,  C.  B.  To  limit  them  to  ihe  three  M  modes  of  judgment 
would  defeat  the  objects  of  the  statute.] 

The  same  words  occur  in  the  1  Will.  4,  c  7,  s.  7.  Here  the  proceed- 
ing was  adverse,  because  the  consent  of  the  bankrupt  was^obtained 
by  pressure.  In  the  late  Bankruptcy  Law  Ck)nsolidation  Act,  12  & 
13  Vict  c.  106,  s.  133,  validity  is  not  to  be  given  to  ^  any  execution 
founded  on  a  judgment  on  a  warrant  of  attorney  or  cognomt  aelumewij 
or  judge's  order,  obtained  by  consent  given  by  any  bankrupt  by  way 
of  fraudulent  preference."  That  shows  that  the  legislature  did  oot 
think  that  the  case  of  a  judge's  order  had  been  provided  for  by  pre- 
vious acts.  He  also  cited  and  referred  to  WkUmore  v.  Bobert$on^  8 
Mecfc  W.463;  s.c.  11  Law  J.  Bep  (n.s.)  Exch.43;  2&3  Vifite.23^ 
and  Chitty's  Forms,  563. 

Pollock,  C.  B«  We  cannot  grant  a  rule.  The  case  is  quite  dear. 
The  question  turns  upon  the  meaning  of  the  word  ^  confession,"  in 
the  108th  section  of  the  6  Geo.  4,  c.  16.  In  the  case  of  an  order  by 
consent,  the  substance  of  the  transaction  is,  that  the  party  gives  bis 
consent  to  an  order,  and  it  is  not  important  whether  the  judgment 
operates  instantly  or  afterwards  upon  a  condition  broken.  How 
would  the  judgment  be  drawn  up  ?  The  form  in  Mr.  Chitty's  book 
states  it  to  be  by  consent,  &c,  of  the  plaintiff  and  the  defendant,  and 
after  stating  the  amount  of  the  debt  and  costs,  and  averring  that  tbey 
are  unpaid,  it  says, ''  which  premises  the  defendant  doth  not  denjr." 
The  latest  act  of  jP^rliament  on  the  subject,  the  12  ic  13  Viet  c  106,  in 
the  133d  section,  notices  judges'  orders,  which  were  not  noticed  before,, 
and  shows  that  a  judge's  order  is  not  a  cognowi  aeiumenu  The  tpiiit 
of  the  bankruptcy  acts  has  always  been  to  procure  a  fair  and  eqoal 
division  of  the  bankrupt's  property  amongst  the  (^editors.  By  the 
early  bankrupt  acts,  the  relation  to  the  act  of  bankruptcy  goes  back 
to  a  great  extent  Subsequently  to  those  acts,  other  stetutes  have 
passed,  and  amongst  them  Sir  Samuel  Bomilly's  Act  Then  came 
the  act  of  2  &  3  Yi<H.  c.  29,  which  carried  the  protection  to  parties 
farther.  The  object  of  the  108th  section  is,  that  where  there  have 
been  voluntary  judgments,  the  execution  credit(Mr  shall  not  have  any 
advantage,  but  there  shall  be  a  distribution  for  the  benefit  of  all  the 
creditors.  In  this  case,  there  has  been  no  adverse  proceeding.  The 
parties  went  before  a  judge,  and  took  out  a  writ  This  is  a  judgtnent 
by  confession  even  in  form.  » 

Parke,  B.  This  is  not  the  first  time  I  have  had  to  consider  whether 
a  judgment  obtained  under  a  judge's  order  was  a  judgment  by  con- 
fession.   That  is  the  sole  question  in  this  case.     A  judgment  entered 
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•  by  confession  on  the  teeoid,  woii]$[  be  suf^mied  on  the  ground  that 
the  defendant  had  agreed  to  confess  the  action.  By  the  course  of 
proceeding,  a  judgment,  to  be  entered  by  ^<  confession,"  would  be 
correct,  not  by  force  of  the  judge's  <»der,  but  because  the  defendant 
admits  that  the  action  is  well  founded,  and  that  the  plaintiff  is  entitled 
to  recover.  It  is  like  the  case  of  a  reference  under  a  judge's  order, 
which  has  its  efficacy  by  reason  of  the  consent  The  108th  section 
of  the  6  Geo.  4,  c  16,  relates  to  judgments  by  confession.  In  the  12 
&  13  Vict  c.  106,  the  133d  section  extends  to  judges'  orders.  Un- 
doubtedly this  is  not  a  case  of  judgment  by  default,  or  by  nil  dicit^  but 
the  defendant  has  agreed  that  judgment  shall  be  enterea  for  a  certiun 
amount  Nor  is  this  the  case  of  a  judgment  against  an  adverse  party, 
but  an  action  is  brought,  and  an  amount  is  admitted  to  be  due.  This 
ease  is  not  within  the  2  &  3  Vict  c  29,  for  that  applies  to  cases  where 
the  act  of  bankruptcy  has  taken  place  prior  to  the  seizure ;  but  here 
the  act  of  bankruptcy  was  subsequently  to  the  seizure. 

Platt,  B,  I  a^ree  with  the  rest  of  the  court  The  word  "  con- 
fession," in  the  l08th  section,  is  not  to  have  the  limited  meaning, 
contended  for  by  Mr.  Chambers.  This  is  certainly  not  the  case  of 
a  judgment  by  default,  or  nil  didL  Is  it,  then,  a  judgment  by  con- 
fession ?  It  is,  substantially,  a  judgment  by  confession,  as  it  could  not 
take  place  without  consent  being  given  to  the  issuing  of  execution. 
The  language  of  the  1  WilL  4,  c  7,  s.  7,  shows  that  the  legislature 
meant  two  different  things  by  the  terms  ^confession  and  cognovit 
adionemj^  or  they  would  not  nave  made  use  of  the  alternative  word 
•*  or."  The  12  &  13  Vict  c  106,  s.  133,  confirms  this  view  of  the  case, 
for  there  a  judge's  order  is  treated  as  different  from  a  cognovU.  The 
only  execution  that  is  protected  is  an  adverse  one ;  and  it  is  idle  to 
call  this  an  adverse  execution.  It  is  like  the  execution  of  a  warrant 
of  attorney.  The  judge  was  therefore  right  in  holding  that  this  case 
was  within  the  108th  section  of  the  6  Geo.  4,  c.  16. 

R01.FE,  B*  I  concur  with  the  rest  of  the  court,  and  am  glad  that 
the  point  has  been  raised,  because  it  was  stated  that  a  different  opinion 
prevailed  among  the  profession,  namely,  that  judges'  orders  were  not 
within  the  6  Geo.  4,  c.  16.  The  question  is,  whether  this  was  the  case 
oi  a  judgment  by  confession.  I  think  it  was ;  and  I  even  go  so  far  as 
to  say  that  it  falls  within  the  words  ^cognovU  "  and  ^fiU  dicU,''^  If  this 
question  is  divested  of  technicality,  what  does  a  cognovit  amount  to  ? 
it  is  this,  that  a  party  has  recognized  his  opponent's  right  to  recover 
in  an  action.  Now,  whether  this  judgment  is  dmwn  up  in  form,  or 
effected  by  a  judge's  order,  is  quite  beside  the  question.  The  principle 
is,  that  one  creditor  is  not  to  have  an  advantage  over  others,  where 
there  is  a  contract  between  the  parties.  This  is  not  an  adverse  pro- 
ceeding any  more  than  a  fine  and  recovery.  It  is  merely  the  machinery 
by  which  the  agreement  between  the  parties  is  effected. 

Rude  re/used* 
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WESTERN  CIRCUIT, 
[Brffun  Mr.  Jubtics  Talvouad.] 

Rbgina  v.  Robert  Courtice  Bird  &  Wife.^ 

Devonshire  Spring  Assizes,  1850. 

Murder  —  Emdence  —  Joint  Assault. 

Prisoners  were  indicted  for  the  murder  of  their  servant  girl  by,  iiUer  alia,  a  series  of 
beatings. 

The  evidence  proved  a  series  of  beatings  within  the  time  charged  in  the  indictment,  bat  it 
was  distinctly  proved  by  the  surgeon,  that  these  beatings  did  not  produce  or  even  conduce 
to  her  death.  The  cause  of  death  was  proved  to  be  by  two  blows  upon  the  head,  bat 
there  was  no  evidence  to  show  how  or  by  whom  they  were  inflicted,  or  by  which  of  the 
prisoners,  or  by  both  of  them : — 

Held,  that  in  the  absence  of  any  such  proof,  there  was  no  case  for  the  jury  of  murder  by  the 
said  blows  in  the  head,  and  an  acquittal  was  directed. 

RowE,  Q.  C,  and  Karslake  were  for  ihe  prosecution.  Slade  and 
J5.  W.  Cox,  for  the  prisoners.  The  prisoners  were  indicted  for  ttie 
wilful  murder  of  Mary  Ann  Parsons. 

The  following  is  a  copy  of  the  indictment:  — 

Devonshire,  to  wit:  The  jurors  for  our  lady  the  queen,  upon  their 
oath,  present,  that-  Robert  Courtice  Bird,  late  of  the  parish  of  Buck- 
land  Brewer,  in  the  county  of  Devon,  laborer,  and  Sarah,  the  wife  of 
the  said  Robert  Courtice  Bird,  late  of  the  same  parish,  not  having  the 
fear  of  God  before  their  eyes,  but  being  moved  and  seduced  by  the 
instigation  of  the  devil,  on  the  6th  day  of  November,  in  the  year  of 
our  jLord  1849,  with  force  and  arms,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  in  and  upon  one  Mary  Ann  Parsons,  in  the  peace 

1  5  Cox,  C.  C.  1.    In  order  to  a  complete  and  before  R.  Gnmey,  £»q.,  posi,  p.  439. 

understanding  of  the  decision  of  this  case  For  the  same  reason  the  indictmenti  «nd 

in  the  Court  or  Criminal  Appeal,  poaty  p.  448,  arguments  of  counsel  are  in  this  csAe  given 

it  was  deemed  advisable  to  insert  the  pre-  in  full,  as  repeated  reference  is  made  to 

liminary  trials  before  Mr.  Justice  Talfourd,  them  in  the  opinion  of  the  court. 
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of  God  and  our  said  lady  the  queen  then  and  there  being,  unlawfully, 
feloniously,  wilfully,  and  of  their  malice  aforethought,  did  make  an 
assault,  and  that  the  said  Robert  Courtice  Bird,  and  Sarah  his  wife, 
with  a  certain  stick,  of  the  value  of  a  penny,  which  thev,  the  said 
Robert  Courtice  Bird,  and  Sarah  his  wife,  in  their  right  hands  then 
and  there  had  and  held,  the  said  Mary  Ann  Parsons,  in  and  upon  the 
head,  chest,  shoulders,  back,  arms,  legs,  and  thighs  of  her  the  said 
Mary  Ann  !^arsons,  then  and  there  feloniously,  wilfully,  and  of  their 
malice  aforethought,  did  strike  and  beat,  they  the  said  BLobert  Courtice 
Bird,  and  Sarah  his  wife,  giving  to  the  said  Mary  Ann  Parscms  then  and 
there,  thereby,  to  wit,  with  the  stick  aforesaid,  in  and  upon  the  head, 
chest,  shoulders,  back,  arms,  legs,  and  thighs  of  her  the  said  Msuy  Ann 
Parsons,  divers  mortal  bruises,  of  which  said  mortal  bruises  the  said 
Mary  Aim  Parsons,  from  the  said  5th  day  of  November,  in  the  year 
aforesaid,  until  the  4th  day  of  January,  in  the  year  of  our  Lord  1850, 
at  the  parish  aforesaid,  in  the  county  aforesaid,  did  languish,  and  lan- 
guishing did  live,  on  which  said  4th  day  of  January,  in  the  year  last 
aforesaid,  the  said  Mary  Ann  Parsons,  at  the  parish  aforesaid,  in  the 
counly  aforesaid,  of  the  said  mortal  bruises  died.  And  so  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said  Robert  Cour- 
tice Bird,  and  Sarah  his  wife,  the  said  Mary.  Ann  Parsons,  in  manner 
and  form  aforesaid,  feloniously,  wilfully,  unlawfully,  and  of  their  malice 
aforethought,  did  kill  and  murder,  against  the  peace  of  our  lady  the 
queen,  her  crown  and  dignity. 

Second  caurU.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  Robert  Courtice  Bird,  late  of  the  parish 
of  Buckland  Brewer,  in  the  county  of  Devon,  and  Sarah  his  wile,  late 
of  the  same  parish,  not  having  the  fear  of  God  before  their  eyes,  but 
being  moved  and  seduced  by  the  instigation  of  the  devil,  on  the  5th 
day  of  November,  in  the  year  of  our  Lord  1849,  and  on  divers  other 
days  and  time  between  that  day  and  the  3d  day  of  January,  in  the 
year  of  our  Lord  1850,  to  wit,  on  the  1st  day  of  December,  in  the  year 
of  our  Lord  1849,  and  the  1st  day  of  January,  in  the  year  of  our  Lord 
1850,  respectively,  with  force  and  arms,  at  the  parish  aforesaid,  in  the 
county  {foresaid,  in  and  upon  one  Mary  Ann  Parsons,  in  the  peace 
of  God  and  our  said  lady  the  queen  then  and  there  being,  feloniously, 
wilfully,  wickedly,  unlawfully,  and  of  their  malice  aforethought,  did 
make  divers,  to  wit,  ten,  assaults ;  and  that  the  said  Robert  Courtice 
Bird,  and  Sarah  his  wife,  with  a  certain  stick,  to  wit,  of  the  value  of 
one  penny,  which  they  the  said  Robert  Courtice  Bird,  and  Sarah  his 
wife,  in  their  right  hands,  then  and  there,  to  wit,  at  the  several  times 
aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  had  and 
held,  the  said  Mary  Ann  Parsons,  in  and  upon  the  head,  chest,  shoul- 
ders, arms,  legs,  and  thighs  of  her  the  saia  Mary  Ann  Parsons,  then 
and  there,  to  wit^  at  the  several  times  aforesaid,  at  the  parish  afore- 
said, and  county  aforesaid,  feloniously,  wilfully,  wickedly,  unlawfully, 
and  of  their  malice  aforethought,  did  strike  and  beat,  they  the  said 
Robert  Courtice  Bird,  and  Sarah  his  wife,  to  the  said  Mary  Ann  Par- 
sons then  and  there,  thereby,  to  wit,  with  the  said  stick,  at  the  several 
times  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  giving 
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to  the  said  Mary  Ann  Parsons  in  and  upon  the  head,  chest,  sfaouldera, 
arms,  legs,  and  thighs  of  her  the  said  Mary  Ann  Parsons,  divers,  to 
wit,  ten,  mortal  bruises,  of  which  said  mortal  braises  the  said  Mary 
Ann  Parsons,  from  the  said  5th  day  of  November,  in  the  year  aforesaid, 
and  the  several  other  days  aforesaid,  until  the  4th  day  of  January,  in 
the  year  of  our  Lord  1850,  at  the  parish  aforesaid,  in  the  county  afore- 
said, did  languish/  and  languishing  did  live,  on  which  said  4th  day  of 
January,  in  the  year  last  aforesaid,  the  said  Mary  Ann  Parsons,  at 
the  parish  aforesaid,  in  the  county  aforesaid,  of  the  said  mortal  braises 
died.  And  so  the  jurors  aforesaid,  on  their  oaths  aforesaid,  do  say 
that  the  said  Robert  Courtice  Bird,  and  Sarah  his  wife,  the  said  Mary 
Ann  Parsons,  in  manner  and  form  aforesaid,  feloniously,  wilfully,  un* 
lawfully  and  wickedly,  and  of  their  malice  aforethought,  did  kill  and 
murder,  against  the  peace  of  our  lady  the  queen,  her  crown  and  dignity. 
T%ird  count.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  Robert  Courtice  Bird  and  Sarah  his 
wife,  not  having  the  fear  of  God  before  their  eyes,  but  being  moved 
and  seduced  by  the  instigation  of  the  devil,  on  the  5th  day  of  Novem- 
ber, in  the  year  of  our  Lord  1849,  and  on  divers  other  days  and  times 
between  that  day  and  the  3d  day  of  January,  in  the  year  of  our  Lord 
1850,  to  wit,  on  the  1st  day  of  December,  in  the  year  of  our  Lord  1849, 
and  Ist  day  of  January,  in  the  year  of  our  Lord  1850,  respectively, 
with  force  and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
in  and  upon  one  Mary  Ann  Parsons,  in  the  peace  of  Grod  and  cor 
said  lady  the  queen  then  and  there  being,  feloniously,  wilfully,  wick- 
edly, and  unlawfully,  and  of  their  maUce  aforethought,  did  make 
divers,  to  wit,  ten  assaults ;  and  that  the  said  Robert  Courtice  Bird, 
with  a  certain  stick  of  the  value  of  one  penny,  which  he  the  said 
Robert  Courtice  Bird  in  his  right  hand  then  and  there,  to  wit,  at  the 
several  times  aforesaid,  at  the  parisH  aforesaid,  and  county  aforesaid, 
had  and  held,  and  the  said  Sarah,  the  wife  of  the  said  Robert  Courtice 
Bird,  with  a  certain  other  stick  of  the  value  of  one  penny,  which  she 
the  said  Sarah  in  her  right  hand  then  and  there,  to  wit,  at  the  several 
times  aforesaid,  at  the  parish  aforesaid,  and  county  aforesaid,  had 
and  held,  the  said  Mary  Ann  Parsons  in  and  upon  the  head,  chest, 
shoulders,  arms,  legs,  and  thighs  of  her  the  said  Mary  Ann  Parsons 
then  and  there,  to  wit,  at  the  several  times  aforesaid,  at  the  parish 
aforesaid,  and  county  aforesaid,  feloniously,  wilfully,  wickedly,  unlaw- 
fully, and  of  their  malice  aforethought,  did  respectively  strike  and 
beat,  they  the  said  Robert  Courtice  Bird  and  Sarah  his  wife,  respec- 
tively, to  the  said  Mary  Ann  Parsons  then  and  there,  thereby,  to  wit, 
at  the  several  times  aforesaid,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  with  the  several  sticks  aforesaid,  so  held  by  them  respective- 
ly as  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  giving 
with  this,  that  they  respectively,  then  and  there,  thereby  rave  to  the 
said  Mary  Ann  Parsons,  in  and  upon  the  head,  chest,  shoulders,  arms, 
legs,  and  thighs  of  her  the  said  Mary  Ann  Parsons,  divers,  to  wit,  ten 
mortal  bruises,  of  which  said  mortal  bruises  the  said  Mary  Ann  Par- 
sons, from  the  said  5th  day  of  November,  in  the  year  of  our  Lord  afore- 
said, and  the  several  other  days  aforesaid,  until  the  4th  day  of  January, 
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in  the  year  of  our  Lord  1850,  at  the  parish  aforesaid,  in  the  coanty 
aforesaid,  did  languish,  and  languishing  did  live,  on  which  said  4th 
day  of  January,  in  the  year  last  aforesaid,  the  said  Mary  Ann  Par- 
sons, at  the  parish  aforesaid,  and  county  aforesaid,  of  the  said  mortal 
bruises  so  given  as  aforesaid,  died.  And  so  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  say  that  the  said  Robert  Courtice  Bird  and 
Sarah  his  wife,  the  said  Mary  Ann  Parsons,  in  manner  and  form  afore* 
said,  by  the  meaijs  aforesaid,  feloniously,  wilfully,  unlawfully,  wick- 
edly, and  of  their  malice  aforethought,  did  kill  and  murder,  against 
the  peace  of  our  lady  the  queen,  her  crown  and  dignity. 

Faurih  caunL  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  Robert  Courtice  Bird  and  Sarah  his 
wife,  not  having  the  fear  of  God  before  their  eyes,  but  bein^  moved 
and  seduced  by  the  instigation  of  the  devil,  on  the  5th  day  of  Novem- 
ber, in  the  year  of  our  Iiord  1849,  and  on  divers  other  days  and  times 
between  that  day  and  the  3d  day  of  January,  in  the  year  of  our  Lord 
1850,  with  force  and  arms,  at  the  parish  aforesaid,  in  the  county  afore- 
said, in  and  upon  the  said  Mary  Ann  Parsons,  in  the  peace  of  God 
and  our  said  lady  the  queen  then  and  there  being,  feloniously,  wilfully, 
unlawfully,  and  of  their  malice  aforethought,  did  make  divers  assaults ; 
and  that  the  said  Robert  Courtice  Bird  and  Sarah  his  wife,  with  a 
certain  scourge,  to  wit,  a  scourge  made  of  certain  leather  thongs,  to  a 
certain  stick  aJBixed,  of  the  value  of  a  penny,  which  they  the  said 
Robert  Courtice  Bird  and  Sarah  his  wife  in  their  right  hands  then 
and  there,  to  wit,  at  the  several  times  aforesaid,  at  the  parish  afore- 
said, and  county  aforesaid,  had  and  held,  the  said  Mary  Ann  Parsons 
in  and  upon  the  head,  chest,  shoulders,  back,  arms,  legs,  and  thighs 
of  her  the  said  Mary  Ann  Parsons,  their  and  there  feloniously,  wilfully, 
and  of  their  malice  aforethought,  did  strike  and  beat,  they  the  said 
Robert  Courtice  Bird  and  Samh  his  wife  giving  to  the  said  Mary 
Ann  Parsons  then  and  there,  thereby,  to  wit,  with  the  scourge  afore- 
said, at  the  several  times  aforesaid,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  in  and  upon  the  bead,  chest,  shoulders,  back,  arms, 
legs,  and  thighs  of  her  the  said  Mary  Ann  Parsons,  divers  mortal 
bruises,  of  which  said  mortal  bruises  the  said  Mary  Ann  Parsons, 
from  the  said  5th  day  of  November,  and  the  said  other  days  and  times, 
until  the  said  4th  day  of  January,  in  the  year  of  our  Lord  1850  afore- 
said, at  the  parish  aforesaid,  in  the  county  aforesaid,  did  languish,  and 
languishing  did  live,  on  which  said  4th  day  of  January,  in  the  year 
last  aforesaid,  the  said  Mary  Ann  Parsons,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  of  the  said  several  mortal  bruises  died.  And  so 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said 
Robert  Courtice  Bird  and  Sarah  his  wife,  the  said  Mary  Ann  Parsons, 
in  manner  and  form  aforesaid,  by  the  means  aforesaid,  feloniously, 
wilfully,  and  of  their  malice  aforethought,  did  kill  and  murder,  against 
the  peace  of  our  lady  the  queen,  her  crown  and  dignity. 

Mfth  count.  Ana  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  Robert  Courtice  Bird  and  Sarah  his 
wife,  not  having  the  fear  of  Grod  before  their  eyes,  but  being  moved 
and  seduced  by  the  instigation  of  the  devil,  on  the  Ist  day  of  January, 
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in  tiie  year  of  our  Lord  1850,  with  force  and  arms,  at  the  parish  afore- 
said, in  the  eounty  aforesaid,  in  and  upon  the  said  Mary  Ann  Par- 
sons, in  the  peace  of  God  and  our  lady  the  queen  then  and  there 
being,  feloniously,  wilfully,  wickedly,  and  unlawfully,  and  of  their 
malice  aforethought,  did  make  an  assault ;  and  that  the  said  Robert 
Courtice  Bird,  with  both  his  hands,  and  the  said  Sarah  Bird,  with 
both  her  hands,  the  said  Mary  Ann  Parsons  to  and  against  the  ground, 
then  and  there  feloniously,  wickedly,  wilfully,  unlaw&lly,  and  of  their 
malice  aforethought,  did  cast  and  throw,  by  which  said  casting  and 
throwing  the  said  Mary  Ann  Parsons  to  and  against  the  ground,  the 
said  Robert  Courtice  Bird  and  Sarah  Bud,  then  and  there  gave  the 
said  Mary  Ann  Parsons  divers  mortal  bruises,  in  and  upon  the  head, 
stomach,  sides,  and  back  of  her  the  said  Mary  Ann  Parsons,  of  which 
said  mortal  bruises  the  said  Mary  Ann  Parsons,  from  the  said  1st  day 
of  January,  in  the  year  of  our  Lord  1850,  until  the  4th  day  of  January, 
in  the  year  o£  our  Lord  1850,  to  wit,  then  and  there,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  did  languish,  and  languishing  did 
live,  on  which  said  4th  day  of  January,  in  the  year  last  aforesaid,  the 
said  Mary  Ann  Parsons,  at  the  parish  aforesaid,  in  the  county  afore* 
said,  of  the  said  mortal  bruises  died.  And  so  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  say  that  the  said  Robert  Courtice  Bird 
and  Sarah  his  wife,  the  said  Mary  Ann  Parsons,  in  manner  and  form 
aforesaid,  by  the  means  aforesaid,  feloniouslv,  wickedlv,  wilfully,  nn« 
lawfully,  of  their  malice  aforethought,  did  kill  and  murder,  against  the 
peace  of  our  lady  the  queen,  her  crown  and  dignity. 

Sixth  count.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  Robert  Courtice  Bird  and  Sarah  his 
wife,  not  having  the  fear  of  Ood  before  their  eyes,  but  being  moved 
and  seduced  by  the  instigation  of  the  devil,  on  the  1st  day  of  January, 
in  the  year  of  our  Lord  1850,  with  force  and  arms,  at  the  parish  afore- 
said, in  the  county  aforesaid,  in  and  upon  the  said  Mary  Ann  Parsons, 
in  the  peace  of  Crod  and  our  lady  the  queen  then  and  there  bdng, 
feloniously,  wilfully,  wickedly,  and  unlawfully,  and  of  their  malice 
aforethought,  did  make  an  assault ;  and  that  the  said  Robert  Courtice 
Bird,  then  and  there,  with  both  his  hands,  and  the  said  Sarah,  the 
wife  of  the  said  Robert  Courtice  Bird,  then  and  there,  with  both  her 
hands,  the  said  Mair  Ann  Parsons  to  and  against  the  ground  then 
and  there  feloniously,  wickedly,  wilfully,  unlawfully,  and  of  their 
malice  aforethought,  respectively,  did  then  and  there  cast  and  throw, 
and  that  the  said  Robert  Courtice  Bird  then  and  there,  with  both  the 
feet  of  him,  the  said  Robert  Courtice  Bird,  and  the  said  Sarah,  the 
wife  of  the  said  Robert  Courtice  Bird,  then  and  there,  with  both  the  feet 
of  her  the  said  Sarah,  whilst  the  said  Mary  Ann  Parsons  being  so  then 
and  there  cast  and  thrown  to  and  against  the  ground,  then  was  tiien 
and  there  upon  the  ground,  the  said  Mary  Ann  Parsons  in  and  upon 
the  head,  stomach,  back,  and  sides  of  her  the  said  Mary  Ann  Parsons, 
then  and  there  feloniously,  wickedly,  wilfully,  and  unlawfully,  and  of 
their  malice  aforethought,  did  respectively  then  and  there  stnke,  beat, 
and  kick,  they  the  said  Robert  Courtice  Bird  and  Sarah  his  wife,  tiien 
and  there,  respectively,  as  well  by  the  casting  and  throwing  of  her,  tiie 
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said  Mary  Ana  Panons,  to  the  ground,  as  aforesaid^  as  also  by  the 
log,  beating,  and  kicking  the  said  Mary  Ann  Parsons  in  and  upon  the 
hoadf  stomach,  back,  and  sides  of  her  the  said  Mary  Ann  Parsons,  in 
manner  and  form  aforesaid,  while  on  the  ground  as  aforesaid,  then  and 
there  thereby  giving  to  the  said  Mary  Ann  Parsons  divers,  to  wity 
twenty  mortal  bruises  in  and  upon  the  head,  stomach,  back,  and  sides 
of  her  the  said  Mary  Ann  Parsons,  of  which  said  mortal  bruises  so 
eaused  as  aforesaid,  the  said  Mary  Ann  Parsons,  from  the  said  1st  day 
of  January,  in  the  year  of  our  Lord  1850,  until  the  4th  day  of  January^ 
in  the  year  of  our  Lord  1850,  then  and  there,  to  wit,  at  the  parish  afore* 
said,  in  the  county  aforesaid,  did  languish,  and  languishing  did  live,  on 
which  said  4th  day  of  January,  in  the  year  last  aforesaid,  the  said 
Mary  Ann  Pai^ns,  at  the  parish  and  in  the  county  aforesaid,  of  the 
said  mortal  bruises  so  given  as  aforesaid,  died.  And  so  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  say,  that  the  said  Robert  Courtice 
Bird  and  Sarah  his  wife,  the  said  Mary  Ann  Parsons,  in  manner  and 
form  aforesaid,  by  the  means  aforesaid,  feloniously,  wickedly,  wilfuUyi 
and  unlawfully,  and  of  their  malice  aforethought,  did  kill  and  murder, 
jftgainst  the  peace  of  our  lady  the  queen,  her  crown  and  dignity. 

In  his  opening  to  the  jury,  Ratae  relied  for  a  conviction  upon 
proof  of  a  series  of  ill  usages  between  the  5th  of  November  and  the 
26th  of  December;  and  be  concluded  thus:  The  prisoners  were 
charged  with  the  capital  offence.  No  doubt,  by  the  law  of  England, 
if  persons,  by  a  series  of  acts  of  ill  usage  and  HI  treatment,  done  wil- 
fully, produced  the  death  of  another,  that,  in  the  eye  of  the  law,  was 
murder.  But  the  question,  whether  they  did  it  wilfully  —  whether 
it  was  a  premeditated  act — was  entirely  for  the  consideration  of 
the  jury,  looking  at  the  facts,  and  under  the  direction  of  the  judge. 

The  material  facts  proved  were  as  fqllows :  — 

(rrace  Parsons.  I  live  at  Bideford.  and  am  the  mother  of  the 
deceased.  I  saw  her  after  her  death  on  the  4th  of  January ;  she  was 
14  years  old  in  November  last  Mrs.  Bird  had  told  her  that  she 
ordered  the  child  to  go  down  into  the  kitchen  for  water  the  Thursday, 
and  with  that  she  came  down,  and  fell  down  twice.  Then  when  the 
child  failed  down  again,  they  sent  the  little  boy  up  stairs ;  and  as  be 
was  going  up  with  the  light,  the  girl  called  out,  ^'  Don't  bring  up  a 
light,  for  I  can't  bear  it  in  ray  eyes."  Then  the  little  boy  came  back, 
he  did  not  go  up ;  but  Mis.  Bird  went  up  after  to  see  what  she 
wanted.  Shesaid  she  asked  the  girl  what  she  wanted,  and  if  she 
wanted  to  come  out  of  the  bed,  and  then  Mr.  Bird  went  up  himself^ 
took  the  child  out,  and  put  her  on  the  chamber  utensil.  When  he 
lifted  her  up  again,  they  said  they  heard  something  running  down, 
and  found  that  the  place  the  child  had  in  her  arm  had  broke,  and 
there  was  a  discharge.  That  when  Mrs.  Bird  asked  the  child  how 
she  was,  she  replied  "  Very  sleepy — when  it's  all  quiet,  missis,  1 
shall  be  able  to  sleep  a  bit,  by  and  by."  That  then  both  went  down 
stairs ;  how  long  they  staid  Mrs.  Bird  did  not  say,  but  after  that  she 
went  up  stairs  again>  and  found  the  child's  feet  and  legs  very  cold. 
VOL.  II.  37 
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That  she  went  down  stairs  again,  took  a  jar,  and  filled  it  with  the 
boiling  water,  and  put  it  to  the  child's  feet  and  legs.  That  then  fkut 
went  down  stairs  again,  and  on  afterwards  returning  up  stairs,  found 
the  child's  feet  and  arms  cold,  but  her  face  quite  warm.  With  thai 
she  went  down  after  another  jar  of  water,  which  she  carried  back  and 
put  upon  the  child's  arms.  Some  time  in  the  night  she  told  me  that 
fthe  called  out  to  her  husband  to  go  up  and  see  if  Mary  was  dead^ 
That  then  Mrs.  Bird  went  into  the  room  —  that  she  spoke  to  the  giri, 
and  she  did  not  answer;  she  was  looking  smiling — she  had  not 
moved,  and  where  she  had  left  the  jans  she  found  them.  That  she 
spoke  to  an  old  man  who  slept  in  the  same  room,  three  times  before 
he  spoke  to  her.  She  said,  "  I  think  Molly's  dead,  for  she's  very 
quiet ; "  and  then  the  old  man  said,  ^  I  think  her  is,  for  Fve  spoke  to 
her  several  times,  and  there  was  no  mouth  speech." 

Gross  examined  by  Mr.  Slade,  When  witness  asked  her  why  she 
had  not  sent  for  the  doctor,  Mrs.  Bird  replied,  ^  Well,  thatfs  the  only 
thing  I  know  Fm  in  fault"  When  Mrs.  Bird  said  she  had  flogged 
her  several  times,  witness  observed  there  was  a  mark  in  the  head ; 
Mrs.  Bird  replied,  there  had  been  a  tumble,  and  then  gave  her  the  ao 
count  of  the  fall  by  the  settle. 

William  Johns^  mason,  of  Buckland  Brewer.  Lives  about  a  mile 
and  a  half  from  (3awland,  which  is  a  lone  farm  standing  by  itself,  the 
nearest  house  being  more  than  half  a  mile  off.  In  the  month  of  No- 
vember last,  witness  was  at  Grawland,  knew  the  Birds,  Courtice,  the 
uncle,  and  the  deceased.  No  one  but  these  persons  lived  in  Oa^viand 
in  November,  besides  the  prisoner's  children,  the  eldest  of  which  is 
about  six  or  seven  years  old.  Witness  was  at  work  there  on  the  6th 
of  November.  Heard  the  voice  of  the  female  prisoner ;  the  door  was 
open,  and  she  was  scolding  the  deceased  something  about  the  pig's 
meat  During  this  time  he  also  heard  blows,  and  after  the  blows  he 
beard  the  girl  crying.  As  soon  as  she  began  to  cry,  the  door  was 
shut  After  that  he  heard  more  blows,  and  still  heard  the  ^rl  crying. 
A  few  minutes  after,  the  girl  (deceased)  came  out;  there  was  blood 
on  her  face.  Witness  spoke  to  her,  and  she  showed  him  some  marks 
in  her  left  arm,  just  above  the  elbow ;  they  appeared  to  have  been 
made  with  a  stick.  There  was  also  a  mark  across  the  neck,  of  the 
same  kind.  The  maid  gave  a  knock  at  the  door,  and  one  of  the  little 
boys  went  .  Presently  mistress  got  up  and  went  out  to  the  girl, 
and  told  her  in  a  loud  voice  to  wash  on  the  blood  from  the  back  of 
her  neck,  directly. 

Richard  Hopper^  a  farm  laborer  of  Buckland.  About  three  or  four 
weeks  before  I  was  examined  by  the  magistrates,  I  saw  the  girl,  who 
did  not  appear  healthy  then.  I  saw  her  the  day  after  Christmas 
day ;  she  then  appeared  very  ill.  I  saw  two  or  three  drops  of  blood 
irop  from  her.  On  the  back  part  of  her  head  there  wa^  a  cut 
Sarah  Bird  came  out  and  told  the  girl  to  go  in.  The  girl's  shoulders 
and  arms  had  bruises  on  them.  I  saw  Sarah  Bird  flog  the  girl  thre^ 
or  four  weeks  before  Christmas,  with  a  hazel,  or  nut  stick,  across  the 
shoulders.  About  a  fortnight  before  Christmas,  I  saw  Bird  strike  the 
girl  twicci  with  a  furze  stub,  across  the  shoulders,  and  she  cried. 
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Mr.  CSkirks  CaiweU  Twmer.  I  am  a  surgeon  of  Bidefcm] ;  I  baVe 
been  in  practice  there  nine  years.  I  went  into  the  room  with  Branck 
where  the  body  lay;  I  caused  her  to  strip  the  body.  I  saw  on  the  legs  and 
thighs  several  wonnds,  varying  in  extent,  and  apparently  iifflioted  by 
jMime  irregular  weapon  -—  it  struck  me,  by  a  birch.  On  the  chest  below 
the  left  collar  bone  were  two  slight  bruises ;  his  attention  was  also 
attracted  to  the  discoloration  of  the  face  and  forehead,  which  extended 
fiKKn  the  left  temple  down  the  cheek.  Also  saw  some  wounds  and 
abscesses  on  the  arms,  and  abo  on  tiie  fingers ;  the  skin  over  the  bowd« 
was  also  discolored.  The  wound  on  the  kft  arm  was  an  abscess  abov^e 
the  elbow,  with  the  skin  immediately  around  it  discolored ;  it  had  the 
appearance  of  a  bruise  of  long  standing -^perhaps  a  fortnight --->  and 
the  abscess  had  burst  On  the  front  of  the  same  arm,  below  the  elbow, 
was  also  an  abscess,  which  was  just  forming.  The  nails  on  the 
Uttle  finger,  and  index  or  forefinger,  appeared  to  have  been  gone  some 
time.  Those  on  the  middle  finger  and  fourth  finger  more  recently,  but 
all  were  gone.  On  the  outer  part  of  the  right  arm,  above  the  elbow, 
was  another  abscess,  which  also  had  recently  burst  The  body  was 
then  turned  over.  On  the  right  hip  there  was  a  large  sloughing  wound, 
about  the  size  of  the  palm  of  the  hand ;  and  on  the  posterior  part  of 
the  hips  were  several  wounds,  which  appeared  to  have  been  infliitted 
some  time ;  they  were  covered  with  plaster,  on  removing  which  they 
appeared  to  be  old  sores.  Between  the  two  shoulders  ware  two  trivial 
braises.  The  outer  layer  of  skin  on  the  back,  in  some  places,  viras 
separated  from  the  inner,  which  I  thought  resulted  from  the  seirous 
part  of  the  blood  having  exuded  after  death,  from  between  the  two 
Jayeni  of  skin.  From  the  state  of  the  back  and  abdomen,  I  cannot 
specify  how  long  the  child  had  been  dead  when  I  saw  it,  but  it  had 
evidently  been  dead  some  days,  (on  the  Saturday.)  In  giving  that 
answer,  I  have  taken  into  consideration  the  state  of  the  weathei, 
which  at  that  time  was  extremely  cold ;  that  state  of  weather  would 
retard  the  symptoms  of  decomposition  in  a  dead  subject  I  was  thea 
desired  by  the  coroner  to  make  a  post  mortem  examination,  which  I  dki 
immediately.  On  removing  the  skull,  I  discovered  another  bruise 
at  the  back  part  of  the  head,  which,  being  covered  with  hair,  I  had 
not  before  noticed.  There  was  considerable  extravasation  of  bloodi 
that  had  oozed  between  the  scalp  and  the  skull.  On  removing  the 
skull,  I  found  the  membranes  of  the  brain  extremely  congested ;  the 
skull  itself  was  perfectly  sound.  On  gently  moving  the  brain,  I  found 
at  the  base  extravasation  of  blood.  I  then  examined  the  chest,  the 
contents  of  which  I  found  perfectly  healthy,  with  the  exception  of  a 
slight  adhesion  of  the  right  lung  to  the  side.  The  stomach  was  pei^ 
fectly  empty,  and  the  different  organs  of  the  brain  perfectly  healthy, 
and  in  a  normal  state.  I  made  no  further  examination,  as  I  felt  that 
I  had  arrived  at  the  cause  of  death,  which  I  attributed  to  external 
injuries  on  the  head,  causing  the  extravasation  which  I  found  within. 
From  the  external  appearance  of  the  wounds  in  the  head,  I  can  form 
no  judgment  of  the  way  in  which  that  violence  was  inflicted ;  it  would 
certaimy  take  much  heavier  blows  to  cAuse  death  in  a  healthy  than 
an  unhealthy  sutsgect,  a  strong  rather  than  a  weak  constitution.    The 
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state  of  the  deceased  before  death  I  should  think  was  extremely  re- 
'duced,  and  the  effect  of  the  external  injuries  which  she  had  receiTedy 
without  taking  the  injuries  of  the  head  into  consideration,  would  be 
to  reduce  the  powers  of  life.  These  injuries  would  affect  the  nervouib 
system,  and  the  nervous  system  is  connected  with  the  brain. 

Oross  ezaminecL  From  the  extent  of  surface  of  .the  wounds  which 
I  have  supposed  might  have  been  inflicted  by  a  birch,  I  consider  they 
would  have  affected  the  nervous  system.  The  wounds  on  the  finger 
might,  some  of  them,  have  been  the  result  of  frost  bites,  but  not  the 
cuts  in  the  legs.  The  abscesses  might  possibly  have  been  produced 
by  constitutional  debility,  but  the  slougns  were  the  result  of  external 
wounds.  Frost  bites  would  not  have  caused  the  sloughs.  A  severe 
bruise  might  have  produced  the  slough  on  the  hips ;  a  faU  might,  but 
not  such  a  blow  as  might  have  been  received  against  a  bed  post. 
The  symptoms  disclosed  in  examination  of  the  brain  were  similar  to 
those  found  in  persons  who  died  of  apoplexy.  Extravasation  at  the 
base  is  the  most  rapid  in  its  effect;  previous  to  extravasation  th&te  is 
congestion,  and  congestion,  if  the  result  of  natural  causes,  could  pro- 
duce giddiness,  and  ^ddiness  leads  to  falls ;  but  he  did  not  think  that 
a  fall  merely  on  the  floor,  unless  from  a  height,  would  produce  such 
an  extensive  bruise  as  was  found  in  deceased's  head.  A  person  labor- 
ing under  incipient  congestion  would  shun  the  light,  the  glare  would 
be  painful,  and  be  an  indication  of  the  disease,  if  coupled  with  other 
symptoms.  Observed  no  sign  of  a  kick  on  the  private,  parts,  which 
were  discolored,  but  not  from  the  effects  of  a  blow.  In  cold  weather, 
chaps  of  the  skin  very  often  became  bleeding  wounds.  The  blood 
spoken  of  by  the  witiiess  Hopper  might  have  resulted  from  natural 
^uses.  The  frost-bitten  fingers  indicated  a  low  state  of  the  body, 
and  a  languid  circulation,  and  that  languid  circulation  tended  to  a 
congestion  of  the  fiver,  the  brain,  or  some  important  organ.  It  cM 
not  follow  that  languid  circulation  would  be  produced  by  taking  a 
person  from  a  confined  place  like  a  workhouse,  and  exposing  her  more 
to  the  open  air.  Wounds  after  death  have  a  worse  appearance  than 
they  have  before  death. 

Me'examined.  The  symptoms  which  witness  has  spoken  of  as  ap- 
pearing on  deceased's  back  and  abdomen  could  not  have  been  pro- 
duced before  death,  and  showed  that  deceased  had  been  dead  tmrty 
hours,  at  least  In  witness's  experience,  such  appearances  as  he  bad 
described  could  not  have  taken  place  in  less  than  three  days.  Incip- 
ient congestion  of  the  brain  would  depend  very  much  on  the  nervous 
system  of  the  subject.  Having  examined  the  corpse,  and  beard  tiie 
evidence,  he  thought  that  incipient  congestion  might  have  arisen  froia 
the  causes  mentioned  by  the  witnesses. 

Bp  his  Lordship,  Taking  all  the  circumstances  into  considem<« 
tion,  he  believed  that  the  extravasation  was  caused  by  extemal 
injuries. 

Mr*  John  Ekfye,  I  have  been  practising  as  a  surgeon  in  Exeter  for 
twenty-six  years,  and  am  also  one  of  the  surgeons  of  the  hospitaL  I 
have  heard  the  evidence  to-day.  From  the  statement  of  Mr.  TumeTy 
I  conceive  he  is  correct  in  the  opinions  that  he  has  formed  as  to  the 
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time  which  had  elapsed  between  his  visit  and  the  death  of  the  child ; 
but  I  should  not  like  to  speak  positively  unless  I  had  seen  the  child. 
I  concur  with  Mr.  Turner  in  the  opinion  that  he  has  formed  as  to  the 
cause  of  death. 

fiOs  Lordship  asked  Rowe  what  he  presented  to  the  jury  as  to 
the  cause  of  death*  He  had  himself  been  certainly  under  considerable 
difficulty  on  the  matter.  He  had  thought  that  the  kick  spoken  of  by 
one  of  the  witnesses  was  the  cause  oi  death,  until  the  medical  wit- 
nesses gave  evidence  to  the  contrary,  and  declared  that  death  wsis 
caused  by  a  blow  on  the  head,  producing  extravasation  of  the  brain, 
and  resulting  in  death. 

Rotoe  suggested  that  there  was  the  treatment  which  had  been 
spoken  of,  which  had  the  effect  of  so  lowering  the  frame,  that  death 
might  have  resulted  from  violence  which  would  not  have  produced  it 
in  a  healthy  person. 

His  Lordship  thought  that  would  involve  the  principle  that  one 
person  having  pursued  a  course  of  harsh  treatment,  weakening 
Ihe  constitution,  another  party  would  be  liable  to  an  indictment  for 
murder,  if  he  inflicted  violisnce  not  likely  in  itself  to  cause  death,  and 
which  would  not  have  resulted  in  death,  but  for  the  previous  violence 
inflicted  by  another  party. 

Rowe,  There  is  another  proposition,  whether  death  was  not  caused 
by  incipient  congestion  of  the  brain,  produced  by  a  long  series  of  bad 
usage.  Mr.  Turner  stated  that  a  series  of  acts  of  baa  usage  would 
affect  the  nervous  system  and  affect  the  brain,  and  render  it  more 
sensible  of  injury. 

After  some  observations  from  Slade  and  CoZj  it  seemed  to  be  the 
opinion  of  the  counsel,  as  well  as  of  his  lordship,  that  the  case  could 
not  be  sustained,  although  there  was  no  doubt  that  the  poor  girl  had 
been  ill  treated. 

The  learned  Judge  then  addressing  the  jury,  said  he  regretted  not  be- 
ing able  to  allow  this  case  to  go  to  its  legitimate  termination,  but  it  was 
his  duty  to  tell  them  at  once  he  thought  the  prosecution  had  failed.  He 
briefly  reviewed  the  circumstances  under  which  the  girl  had  been  placed 
in  the.  family  of  the  prisoners,  in  a  lonely  farm  house.  Up  to  a  certain 
time,  Mrs.  Bird  seemed  to  have  been  satisfied  with  her ;  at  any  rate,  she 
said  she  was  a  good  girl.  But  after  that,  a  fearful  change  came  over 
the  transaction.  She  was  seen  to  inflict  chastisement,  which,  although 
bis  lordship  did  not  for  one  moment  approve  of  it,  still,  if  it  could  be 
regarded  as  a  single  instance  of  passion,  might  have  excited  but  little 
notice.  The  girl  appeared  to  have  failed  in  health;  she  was  found 
dead  on  the  fifth  of  January,  and  lamentable  injuries  were  on  her 
person.  There  must  probably  have  been  some  violence  used  by  some 
one^  or  some  ne^ect    K,  in  Mr.  Turner's  judgment,  the  external 

37* 
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injury  he  saw  had  directly  contributed  to  death,  then  the  jury  would 
have  had  to  consider  the  conduct  of  the  prisoners,  a^  bringing  home 
to  them  either  manslaughter  or  murder ;  but  to  sustain  either  of  these 
charges,  it  must  first  be  distinctly  made  out  that  the  unlawful  act 
of  the  prisoners  was  the  cause  of  death.  Now  two  gentlemen  of  slrill 
had  been  called ;  one  had  examined  the  head,  and  found  the  cause  of 
death  there,  namely,  the  pressure  of  blood  on  the  brain,  or  that  which 
is  commonly  called  apoplexy  —  an  overcharge  of  the  vessels  upon 
the  brain  till  they  burs^  and  there  is  an  effusion  of  blood  on  the  brain 
which  stops  the  functions  of  life ;  and  he  attributed  this  to  the  injury 
at  the  back  of  the  haad,  which  was  either  from  a  blow  or  a  fall.  There 
was  no  proof  of  any  actual  injury  inflicted  which  could  be  the  cause 
of  death,  except  the  injuiy  at  the  back  of  the  head.  Now  if  that 
injury  proceeded  from  a  kick  or  blow  inflicted  by  either  of  the  pris- 
oners, no  doubt  it  would  be  manslaughter  or  murder.  It  would  be 
murder  if  done  with  a  weapon  likely  to  endanger  life,  or  with  the 
purpose,  disposition,  and  determination  to  kill  or  to  do  some  grievous, 
serious,  and  permanent  bodily  harm.  If  it  had  been  a  sudden  act 
of  passion,  or  a  gross  and  brutal  excess  of  chastisement,  that  had 
occasioned  her  death,  which  had  not  been  contemplated  nor  reasonably 
to  be  expected,  then  it  would  have  been  aggravated  manslaughtef. 
But  the  difficulty  here  was,  there  was  no  proof  at  all  who  it  was  that 
gave  the  blow.  It  was  true,  the  jury  might  indeed  suspect  it  was 
one  of  the  prisoners,  as  there  was  no  one  else  in  the  house  but  the 
old  man,  the  uncle.  In  the  absence,  however,  of  all  proof,  his  lordship 
could  not  direct  the  jury  that  there  was  any  evidence  that  affected 
one  more  than  the  other  of  the  persons  at  the  bar.  Each  of  them 
had  chastised  the  girl  before,  and  either  miffht  have  inflicted  the  blow. 
But  the  case  was  in  this  difficulty,  which  he  thought  fatal  to  the 
prosecution.  He  could  not  direct  them  there  was  any  thing  to  lead 
them  to  connect  one  of  the  prisoners  more  than  the  oth^r  with  that 
which  was  clearly  by  the  evidence  the  cause  of  death.  If  it  was 
inflicted  by  one,  the  other  aiding,  both  would  be  guilty;  but  in  the 
total  absence  of  all  proof  of  that  kind,  his  lordship  could  see  nothing 
to  direct  the  jury  to  either.  The  case  indeed  presented  considerations 
which,  he  confessed,  made  him  lament  that  he  was  not  in  a  situation 
to  leave  this  question  to  the  jury ;  for  the  circumstances  called  for 
solemn  and  deliberate  inquiry,  and  he  deplored  the  case  being  left  in 
such  a  state  of  uncertainty  that  he  could  not  direct  them  to  say 
whether  there  was  any  evidence  that  both  inflicted  the  blow,  or,  if  one, 
which  inflicted  it,  or  at  what  time,  and  under  what  circumstances. 
Therefore,  he  was  bound  to  tell  them  he  thought  the  case  for  the 
prosecution  had  failed  in  bringing  home  that  fatal  blow,  to  which  the 
surgeons  attributed  death,  to  either  of  the  prisoners  at  the  bar.  If* 
the  death  had  been  caused  by  want  of  fooa,  then  the  male  prisoner 
alone  would  have  been  guilty,  for  it  was  his  duty  to  provide  proper 
sustenance.  If  death  were  caused  by  accumulated  wrongs  and  inju- 
ries during  the  time  she  was  in  the  house,  that  would  have  been 
another  question.  But,  as  the  medical  man  had  stated  that  the  death 
was  caused  by  effusion  of  blood,  and  that  by  external  violence ;  and 
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88  there  was  no  proof  bow  or  by  whom  that  violence  was  inflictedi  it' 
seemed  to  him  that  the  case  had  failed,  and  therefore,  however  they 
might  regret  that  they  could  not  enter  into  it  on  moral  considerations, 
be  was  boand  to  tell  the  jury  that,  there  being  no  proof  which  of  them 
did  it,  they  ooiiid  not  UgtMy  coaviet  either,  and  consequently  both 
must  be  acquitted  Verdict,  not  guilty. 


WESTERN  CIRCUIT 

[Before  R.  Gurnet,  Esq.,  Q^  C] 

Regina  V,  Bird  &  Wife.* 

DcTonshire  Summer  Assizes,  Exeter,  Augast  5,  1850.  . 

» 

Autrefois  acquU — Practice  —  Counsel  —  Evidence  —  Bail  — 

Ckbse  reserved. 

To  stutain  a  ple&of  oitfr^/^u  acqiut,  it  is  not  sufficient  merelj  to  put  in  the  record  of  the  first 
indictment  and  acquittal.  Some  evidence  must  be  given  to  show  that  the  offences  charged 
in  the  former  and  present  indictment  are  the  same,  and  this  maj  be  done  hj  showing,  by 
some  person  present  at  the  former  trial,  what  was  the  offence  actually  investigated  there ; 
and  if  that  is  consistent  with  the  charge  in  the  second  indictment,  it  will  be  a  presumptive 
case,  which  must  be  met  by  the  prosecniion  by  proof  that  the  offence  charged  in  the  second 
indictment  was  not  the  same  as  that  charged  in  the  first 

The  coansel  in  the  case  may  bo  examined,  to  show  from  his  notes,  taken  at  the  former  trial, 
what  was  the  evidence  then  given. 

Where  a  case  has  been  reserved  for  the  conrt  of  appeal  upon  a  conviction  for  an  assanlt  with 
intent  to  commit  a  feloiw,  the  court  will  not  deem  itself  bound  to  admit  the  prisoner  u> 
bail  until  the  decision  of  tlie  point  reserved,  even  although  the  offence  is  only  a  misde- 
meanor, and  the  prisoner  was  admitted  to  bail  of  right  previously  to  the  trial. 

The  same  prisoners  were  again  indicted  for  assaulting  the  said 
Mary  Ann  Parsons,  on  several  occasions  between  the  6th  November, 
1849,  and  the  4th  January,  1850. 

The  indictment  was  as  follows :  — • 

Devon,  to  wit:  The  jurors  for  our  lady  the  queen,  upon  their  oath, 
present,  that  Robert  Courtice  Bird,  late  of  the  parish  of  Buckland 
Brewer,  in  the  bounty  of  Devon,  yeoman,  and  Sarah,  the  wife  of  the 
said  Robert  Courtice  Bird,  late  of  the  same  parish,  on  the  10th  day 
of  November,  in  the  year  of  our  Lord  1849,  with  force  and  arms,  at 
the  parish  aforesaid,  in  the  county  aforesaid,  in  and  upon  one  Mary 
Ann  Parsons,  in  the  peace  of  God  and  our  lady  the  c^ueeii  then  and 
there  being,  did  make  an  assault,  and  her  the  said  Mary  Ann  Parsons, 
then  and  there,  did  beat  and  ill  treat,  with  intent,  in  so  doing,  her  the 
said  Mary  Ann  Parsons  to  wound,  and  with  intent,  by  such  wound- 
ing, to  her  the  said  Mary  Ann  Parsons  then  and  there  feloniously 
to  do  some  grievous  boaily  harm,  to  the  great  damage  of  the  said 

1  5  Cox,  C.  C.  11. 

*  The  prisoners  were  also  charged  in  a  second  indictment  with  a  common  assault ; 
hot  being  convicted  on  the  former,  that  was  bot  tried. 
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Mary  Ann  Parsons,  contrary  to  the  form  of  the  stattite  in  such  case 
made  and  provided,  and  against  the  peace  of  our  lady  the  qneen,  her 
crown  and  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 

E resent,  that  the  said  Robert  Conrtice  Bird,  late  of  tiie  parish  of 
Auckland  Brewer,  in  the  said  county  of  Devon,  yeoman,  and  Sarah, 
the  wife  of  the  said  Robert  Courtice  Bird,  late  of  the  same  parish, 
afterwards,  to  wit,  on  the  10th  day  of  November,  in  the  year  of  our 
Lord  1849,  with  force  and  arms,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  in  and  upon  the  said  Mary  Ann  Parsons,  in  the  peace  of 
Grod  and  our  lady  the  queen  then  and  there  being,  did  make  another 
assault,  and  her  the  said  Mary  Ann  Parsons  did  then  and  there  beat, 
wound,  and  ill  treat,  and  other  wrongs  to  the  said  Mary  Ann  Parsons 
then  and  there,  to  the  great  damage  of  the  said  Mary  Ann  Parsons 
did,  against  the  peace  of  our  lady  the  queen,  her  crown  and  dignity. 

Botve  and  Karslake^  for  the  prosecution. 

Slade  and  E.  W,  CoXy  for  the  prisoners. 

The  prisoners  being  called  upon  to  plead,-—  * 

Stride.  They  will  plead  through  me.  I  put  in  this  plea  of  atUrt' 
fois  acquii. 

The  following  was  the  plea,  which  was  read  by  the  cleric  of  the 
assize :  —  * 

<<  And  the  said  Robert  Courtice  Bird,  and  the  said  Sarah,  the  said 
wife  of  the  said  Robert  Courtice  Bird,  in  their  own  proper  persons, 
now  come  into  court  here,  and  having  heard  the  said  indictment  read 
and  the  matters  therein  contained,  say  that  they  ought  not  to  be  put 
to  answer  the  said  indictment,  they  having  been  heretofore,  in  due 
manner  of  law,  acquitted  of  the  premises  in  and  by  the  said  indict- 
ment above  specified  and  charged  upon  them ;  and  for  plea  to  the 
said  indictment  they  say,  that  our  said  lady  the  queen  ought  not 
further  to  prosecute  the  said  indictment  against  them,  because  they 
say  that  heretofore,  to  wit,  at  the  Assizes  and  Greneral  Session  of  Oyer 
and  Terminer  and  general  delivery  of  the  jail  of  our  lady  the  queen, 
holden  at  the  castle  of  Exeter,  in  and  for  the  county  of  Devon,  on 
Saturday,  the  16th  day  of  March,  in  the  thuieenth  year  of  the  reign  of 
our  sovereign  lady  Victoria,  by  the  grace  of  Grod  of  the  United  King- 
dom of  Great  Britain  and  L-eland,  queen,  defender  of  the  faith,  before 
Sir  William  Erie,  knight,  one  of  the  justices  of  our  lady  the  queen, 
assigned  to  hold  pleas  before  the  queen  herself.  Sir  Thomas  Noon 
Taltourd,  knight,  one  of  the  justices  of  our  lady  the  queen,  of  her 
Court  of  Common  Pleas,  and  others,  their  fellows,  justices  of  our  lady 
the  queen,  assigned  by  letters  patent  of  our  said  lady  the  queen  under 

1  This  plea  waa  drawn  bv  Mr.  Kingdon,  whose  well-known  abilities  as  a  special 
pleader  give  it  a  peculiar  value  as  a  precedent 
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the  great  seal  of  the  United  Kinsdom  of  Ghreat  Britain  and  Lrelaad, 
to  them  the  said  Sir  William  Erie,  Sir  Thomas  Noon  Talfourd,  and 
others,  their  fellows,  justices  of  our  said  lady  the  queen,  and  to  any 
two  or  more  of  them  directed,  (of  whom  one  of  them,  the  said  Sir 
William  Erie  and  Sir  Thomas  Noon  Talfourd,  or  of  others  in  the  said 
letters  patent  named,  oar  said  lady  the  queen  willed  to  be  one,)  they 
the  said  Robert  Courtice  Bird,  and  the  said  Sarah,  the  said  wife  of  the 
said  Robert  Courtice  Bird,  stood  indicted,  and  xvere  duly  arraigned 
upon  a  certain  indictment  which  charged  them,  the  said  Robert  Cour- 
tice Bird,  and  the  said  Sarah,  the  said  wife  of  the  said  Robert  Cour- 
tice Bird,  by  the  names  and  descriptions  of  Robert  Courtice  Bird,  late 
of  the  parish  of  Buckland  Brewer,  in  the  county  of  Devon,  laborer, 
and  Sarah,  the  wife  of  the  said  Robert  Courtice  Bird,  late  of  the  same 
parish,  for  that  they  the  said  Robert  Courtice  Bird  and  the  said  Sarah, 
the  said  wife  of  the  said  Robert  Courtice  Bird,  &c.,  [setting  out  the 
indictment  in  full,  at  ante,  p.  428.] 

^  And  they,  the  said-  Robert  Courtice  Bird,  and  the  said  Sarah,  the 
said  wife  of  the  said  Robert  Courtice  Bird,  further  say,  that  the  said 
felony  and  murder  so  charged  upon  them  in  the  said  last-mentioned 
indictment,  as  aforesaid,  included  divers  assaults  therein  supposed  and 
alleged  to  have  been  made  and  committed  bv  them,  the  said  Robert 
Courtice  Bird,  and  the  said  Sarah,  the  wife  of  the  said  Robert  Cour* 
tiee  Bird,  against  the  person  of  the  said  Mary  Ann  Parsons,  in  the 
said  indictment  named.  And  they,  the  said  Robert  Courtice  Bird^ 
and  the  said  Sarah,  the  wife  of  the  said  Robert  Courtice  Burd,  further 
say,  that  they  did  then  and  there  respectively  plead  not  guilty  to  the 
said  last*mentioned  indictment,  and  that  they  were  thereupon  then 
and  there,  in  due  form  of  law  respectively,  tried  upon  the  said  last- 
mentioned  indictment  by  a  jury  of  the  said  county  then  and  there  in 
due  form  of  law  summoned,  impanelled  and  sworn  to  speak  the  truth 
of  and  concerning  the  premises  in  the  said  last-mentioned  indictment 
mentioned,  and  to  try  the  said  issues  so  joined  between  our  sovereign 
lady  the  queen  and  them  the  said  Robert  Courtice  Bird,  and  the  said 
Sarah,  the  said  wife  of  the  said  Robert  Courtice  Bird,  respectivelv  as 
aforesaid,  and  which  said  jury,  upon  their  oaths,  did  then  and  there 
say  that  they,  the  said  Robert  Courtice  Bird,  and  the  said  Sarah,  the 
said  wife  of  the  said  Robert  Courtice  Bird,  respectively  were  not  guilty 
of  the  premises  in  the  said  last-mentioned  indictment  specified  and 
charged  on  them  respectively  as  aforesaid,  as  they  the  said  Robert 
Courtice  Bird,  and  the  said  Sarah,  the  said  wife  of  the  9aid  Robert 
Courtice  Bird,  by  then*  pleas  to  the  said  last-mentioned  indictment 
respectively  alleged ;  whereupon  it  was  then  and  there  considered  by 
the 'said  last-mentioned  court  that  the  said  Robert  Courtice  Bird,  and 
the  said  Sarah,  the  said  wife  of  the  said  Robert  Courtice  Bird,  of  the 
premises  aforesaid,  in  the  said  last-mentioned  indictment  specified  and 
charged  on  them  respectively  as  aforesaid,  should  be  discharged  and 
go  acquitted  thereof  without  day,  as  by  the  record  of  the  said  proceed- 
ings Aow  here  appears.  And  they,  the  said  Robert  Courtice  iBird,  and 
the  said  Sarah,  the  said  wife  of  the  said  Robert  Courtice  Bird,  further 
say,  that  they,  the  said  Robert  Courtice  Bird,  and  the  said  Saxah|  the 
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said  wife  of  the  said  Robert  Courtice  Bird,  now  here  pleading,  and 
the  said  Robert  Courtice  Bird,  and  the  said  Sarah,  the  said  wife  of  the 
said  Robert  Courtice  Bird,  in  the  indictment  aforesaid  named,  and 
thereof  acquitted  as  aforesaid,  are  respectively  the  same  identical  per* 
sons  respectively,  and  not  other  or  different  persons  respectively,  and 
that  the  said  Mary  Ann  Parsons,  in  the  said  last-mentioned  indict- 
ment named,  is  the  same  identical  Mary  Ann  Parsons  as  is  named  in 
the  indictment  to  which  thev,  the  said  Robert  Courtice  Bird,  and  the 
said  Sarah,  the  said  wife  of  the  said  Robert  Courtice  Bird,  are  now 
here  pleading ;  and  that  the  said  assaults  so  included  in  the  said  felony 
and  murder  so  charged  upon  them,  the  said  Robert  Courtice  Bird,  and 
the  said  Sarah,  the  said  wife  of  the  said  Robert  Courtice  Bird,  in  the 
said  indictment  in  this  plea  mentioned  in  this  behalf,  and  therein  sup- 
posed and  alleged  to  have  been  made  and  committed  by  them  against 
the  person  of  the  said  Mary  Ann  Parsons  as  aforesaid,  are  the  same 
identical  assaults,  beatings,  ill  treatings,  and  woundings  respectively 
as  in  the  said  indictment  to  which  they,  the  said  Robert  Courdce  Bird, 
and  the  said  Sarah,  the  said  wife  of  the  said  Robert  Courtice  Bird, 
are  now  here  pleading,  are  respectively  supposed  and  alle^d  to  have 
been  made,  done,  given  and  committed  respectively  by  them,  the  said 
Robert  Courtice  Bird,  and  the  said  Sarah,  the  said  .wife  of  the  said 
Robert  Courtice  Bird,  respectively,  and  not  other  or  different  Where* 
fore,  they  pray  judgment  of  the  court  here,  whether  our  said  lady  the 
queen  will  or  ought  further  to  prosecute,  impeach,  or  charge  them,  on 
account  of  the  premises,  in  the  said  indictment,  to  which  they  are  now 
here  pleading,  contained  and  specified,  and  whether  they  ought  to 
answer  thereto  respectively,  and  that  they  may  be  dismissed  this  court 
without  delay." 

Rowe.  We  shall  take  issue  upon  this  plea,  a  copy  of  which  has 
been  very  properly  supplied  to  us  by  my  friends,  that  we  might  give 
it  due  consideration,  and  mould  our  replication  accordingly. 

The  replication  was  then  put  in.     It  was  as  follows :  — 
^  That  they  were  not  acquitted  of  felony  and  murder,  including  the 
same  identical  assaults,  beating,  ill  treating,  and  wounding,  as  alleged 
in  the  indictment,  to  which  the  said  R.  C.  Bird  and  Sarah  his  wife 
have  now  pleaded  mode  etfomui!^ 

Slade.  I  object  to  this  replication  that  it  raises  two  distinct  issues, 
one  of  law  and  one  of  fact  It  does  not  put  in  issue  the  question 
raised  by  our  plea,  and  which  the  jury  are  to  try,  whether  these  are 
the  same  identical  assaults.  At  the  best,  it  is  an  argumentative 
traverse ;  it  does  not  deny  the  fact,  but  asserts  something  from  which 
it  is  intended  to  be  inferred  that,  as  a  matter  of  law,  the  fact  is 
not  so. 

Bowe.  We  meet  your  plea  in  the  only  way  in  which  it  can  be 
met,  in  order  to  raise  the  question  that  is  to  be  tried,  vix^  whether  the 
prisoners  have  been  already  in  peril  for  the  same  offence*     • 
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His  Lordship.  If  Mr.  Slade  objects  to  the  replication,  be  should 
demur ;  that  will  raise  the  question  whether  it  is  good  in  law. 

Issue  was  then  joined. 

The  jury  were  then  sworn  to  try  whether  the  prisoners  had  been 
before  acquitted  of  the  oflfence  with  which  they  now  stood  charged. 

Slade,  The  onus  of  proof  upon  this  plea  is  upon  the  prisoners. 
Of  course  they  could  only  make  out  a  prima  facie  case.  He  should- 
put  in  the  record  of  the  former  trial  and  acquittal^  and  then  he  sub- 
mitted that,  the  plea  having  averred  that  the  assaults  were  the  same 
identical  assaults,  it  would  be  for  the  prosecution  to  prove  that  they 
were  other  and  different  assaults.  It  was  impossible  for  him  to  an- 
ticipate what  the  prosecution  was  going  to  prove. 

Rmoe  contended  that  this  was  insufficient  to  maintain  the  plea. 
The  af&rmation  of  the  issue  was  upon  the  prisoners,  who  must  snow 
some  evidence  what  were  the  assaults  proved  on  the  former  trial,  so 
as  to  identify  them  with  those  now  to  be  tried. 

His  Lordship.  If  I  should  hold  it  to  be  necessary  to  show  that 
these  assaults  conduced  to  the  death,  the  prisoners  are  bound  to  give 
some  further  evidence.  The  fact  must  be  established  by  them  that 
these  assaults  were  the  same  as  those  for  which  they  had  been 
previously  in  peril 

Rawe.  Clearly  the  prisoners  must  prove  that  the  assaults  now 
charged  conduced  to  the  death  of  the  deceased,  for  it  was  only  for 
such  assaults  that  they  had  been  in  peril  before.  To  support  this 
proposition  he  cited  Reg.  v.  Crumptoriy  1  Car.  &  Mar.  597.  Reg",  v. 
QmnoTj  2  Car.  &  Kir.  518.  Reg.  v.  Phelps^  1  Car.  &  Mar.  180. 
Reg.  V.  MPhane^  1  Car.  &  Mar.  212.  Reg.  v.  Birch,  2  Car.  & 
Kir.  193 ;  1  Den.  185.  Reg.  v.  Greenwood,  2  Car.  &  Kir.  339.  Reg. 
V.  Bamettj  2  Car.  &  Kir.  594.  Reg.  v.  Lewis,  1  Car.  &  Kir.  419. 
JR^,  v.  Oould,  9  Car.  &  P.  364.  Reg.  v.  Gisson,  2  Car.  &  Kir.  781. 
J8€g-.  v.  GuUridges,  9  Car.  &  P.  471.  Reg.  v.  Saint  George,  9  Car. 
&  P.  483. 

Karslake  briefly  followed  on  the  same  side. 

Slade,  commenting  upon  the  various  cases  cited,  contended  that, 
under  the  statute,  the  jury  might  have  found  the  prisoners  guilty  of 
assault,  and,  therefore,  they  had  been  in  peril  by  nine  of  the  cases 
cited  on  the  other  side ;  five  were  directly  in  favor  of  his  view  of  it 

Chz  referred  to  Reg.  v.  AtUp  and  others,  2  Cox,  Crim.  Cas.  282 ; 
and  also  to  Reg.  v.  King  and  others,  2  Cox,  Crim.  Cas.  95.^ 

GuRNEY,  Q.  C.     The  matter  now  in  issue  is,  whether  the  defend- 

■  "  ■  -^  ■  ■       I.  -  ,11  .  ■  .    I  ..I  -■-  .1      ,1 

'^  The  ar^ment  is  thus  briefly  stated  here,  because  it  will  be  found  fully  reported  in 
the  proceedings  before  the  Court  of  Criminal  AppeaL 
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ants  had  been  acquitted  of  a  felony  which  included  the  assaults 
charged  in  the  present  indictment,  and  that  being  the  case,  it  was 
incumbent  upon  the  prisoners  to  establish  the  identity  of  the  two 
oifences.  The  question  was,  whether  the  putting  in  the  fonner 
record  was  sufficient  evidence  upon  which  the  jury  may  find  that 
they  were  one  and  the  same.  The  inference  from  the  former  record 
was  this  —  that  certain  assaults,  charged  as  being  similar  in  their 
nature,  were  then  charged  as  tending  to  the  death  of  the  deceased 
Mary  Ann  Parsons.  Now  the  question  was,  whether  the  mere 
putting  in  of  that  record  was  sufficient  to  prove  the  plea.  It  was 
.  not,  perhaps,  the  most  regular  mode  of  raising  the  question,  but  it 
seemed  to  him  to  be  fair  towards  the  prisoners,  that  they  should  have 
an  oppoTtunity,  after  hearing  his  opinion,  to  shape  their  case  accord- 
ingly,  and  add  to  it  if  they  were  able.  He  was  clearly  of  opinion, 
that  the  evidence  which  the  prisoners'  counsel  had  given  was  not 
such  as  a  jury  could  satisfactorily  act  upon.  It  was  clear,  upon  the 
authorities,  that  on  the  former  trial  the  parties  could  not  have  been 
convicted  of  assaults  which  were  independent  of,  and  distinct  from, 
the  assault  which  produced  death,  unless  they  were  themselves  in 
some  way  conducive  to  death.  It  was  not  sufficient  that  it  was 
charged  in  the  indictment^  but  it  must  be  shown  in  the  evidence 
that  these  assaults  were  conducive  to  death.  His  lordship  then  pro- 
ceeded to  comment  upon  some  of  the  cases  cited,  and  said  that  in 
one  it  was  held  that  the  "  assaults  must  be  involved  in  and  condn- 
cive  to  the  charge."  The  same  doctrine  was  held  in  the  case  of 
Reg,  V.  CnimpUmy  1  Car.  &  Mar.  597,  upon  which  doctrine  Mr.  Justice 
Patteson  had  acted.  There  was  then  the  question,  whether  the  law 
had  been  altered.  It  was  laid  down  that,  to  convict  of  an  assault 
•  under  the  statute  of  7  Will.  4,  &  1  Vict.  c.  85,  s.  11,  the  assault  must 
fc|e  included  in  the  charge  upon  the  face  of  the  indictment,  and  also 
be  a  part  o^the  very  act  or  transaction  which  the  crown  prosecutes 
as  a  felony  by  the  indictment.  His  lordship  then  remarked  that,  unless 
the  prisoners'  counsel  could  go  much  further,  it  was  his  duty  to  tell 
the  jury  there  was  no  evidence  on  which  they  could  with  safety  act, 
BO  as  to  say  that  the  pka  was  made  out ;  in  fact,  the  jury  must  be 
satisfied  that  the  assaults  charged  in  the  present  indictment  were  not 
distinct  assaults  wholly  unconnected  with  the  cause  of  death,  but 
that  they  formed  part  of  the  very  act  prosecuted  as  a  felony,  and  were 
conducive  to  the  death. 

Slade  applied  to  have  the  point  reserved,  as  it  was  a  novel  one. 

I£s  Lordship  said  he  would  consider  the  application. 

Mr.  Justice  Talfourd's  notes  upon  the  former  trial  for  the  murder 
were  then  read,  for  the  purpose  of  showing  the  different  beatings 
which  had  then  been  proved,  and  that  they  were  then  considered  to 
have  been  conducive  to  the  death. 

After  some  discussion,  in  which  Mr.  Rowe  contended  .that  there 
was  no  case  to  go  to  the  jury,  which  his  lordship  oveauled,  — 


C&OWN  CASES  BESERVBD,  18S0-S1.  44S  - 

B^ina  v.  Biid  &  Wife. 

Mr,  DerniisoHj  reporter  for  the  Times,  was  called  by  Slade,  and 
examiued.  He  had  not  his  short-hand  notes  of  the  trial,  and  was 
therefore  interrogated  from  memory.  He  recollccted  that  the  surgeon, 
Mr.  Turner,  had  stated  that  the  child's  death  was  caused  by  a  blow 
or  blows  upon  the  head,  and  in  this  opinion  Air*  Edye  concurred, 

Mr.  Cox  was  also  examined.  He  was  junior  counsel  for  the 
prisoners,  and  had  takeoi  notes  of  the  trial,  and,  refenring  to  them,  / 
stated  that  the  assaults  in  the  indictment  were  presented  to  the  jury 
as  parts  of  the  charge ;  they  were  presented  as  links  in  the  chain  of 
evidence,  and  these  several  assaults  were  proved  by  the  witnesses^ 
He  believed  the  assaults  were  identical  with  those  now  charge4 
against  the  prisoners. 

Rowe  .then  called 

Mr.  C.  C.  Turner^  surgeon,  of  Bideford,  who  stated  that,  on  the  5tb 
of  January,  he  was  applied  to  about  the  death  of  Mary  Ann  Par* 
sons,  and  went  to  the  prisoner's  house.  Examined  the  body  of  the 
deceased;  it  was  stripped  in  his  presence.  Saw  on  the  legs  and 
thighs  a  great  number  of  wounds,  varying  in  extent  and  character,  a» 
if  inflicted  by  a  birch.  On  the  arms  and  legs  there  were  other  wounds^ 
and  likewise  on  the  hips  and  loins.  On  the  head  there  was  an  ex- 
tensive bruise  from  the  forehead  to  the  cheek  on  the  left  side.  Wit» 
ness  made  a  post  tnortem  examination.  On  the  back  part  of  th^ 
head  there  was  an  extensive  bruise,  and  a  considerable  quantity  of 
extravasated  blood.  The  membrane  of  the  brain  was  congested^ 
Witness  believed  that  the  injury  on  the  head  was  the  cause  of  death. 
The  gorging  of  the  blood  on  the  bmin  and  extravasation  of  the  blood 
are  sufficient  of  themselves  to  cause  death.  Witness  deemed  that, 
cause  sufficient,  and  was  therefore  satisfied.  He  made  an  ei^amina- 
tion  of  other  vital  parts  of  the  body,  but  found  nothing  there  to- 
account  for  the  death.  Could  not  give  an  opinion  whether  the  other 
surface  injuries  would  have  caused  death. 

Cross  examined.  The  powers  of  life  were  much  reduced.  There 
was  no  fracture  of  the  skull.  The  body  was  very  much  emaciated*. 
Witness  could  give  no  opinion  as  to  whether  the  wounds  and  bruises 
on  the  body,  independently  of  the  blow,  were  sufficient  to  endanger  life, 
regard  being  had  to  the  reduced  condition  of  the  girl.  Never  knew 
a  case  of  blood  effusing  itself  on  the  brain  after  death,  and,  not 
believing  that  it  could  be  so,  he  had  arrived  at  the  conclusion  that 
the  blow  had  caused  the  efiusion.  The  external  injuries  tended  to 
reduce  the  powers  of  life,  and  endangered  life.  The  external  wounds 
generally  might  have  produced  congestion  of  the  brain,  without  the 
blow  on  the  head.  Did  not  think  it  was  attributed  to  the  blows  on 
the  body. 

By  his  Lordship.  The  blow  on  the  head  was  the  cause  of  death, 
and  nothing  else  in  his  opinion  had  contributed  to  it. 

Mr.  Edye^  surgeon  of  Exeter,  corroborated  the  evidence  of  the  last 
witness  generally. 

VOL.  ii.  38 
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jR(W6  applied  to  put  in  the  notes  of  the  learned  judge,  with  respect 
to  the  other  evidence,  to  which  Sladc  objected. 

Bmoe  deemed  it  unnecessary  to  trouble  the  jury  with  any  remarks 
upon  the  case. 

Slade  then  addressed  the  jury  for  the  prisoners. 

His  Lordship  summed  up.  The  prisoners,  Robert  Courtice  Bird, 
and  Sarah,  his  wife,  were  indicted  for  having  committed  an  assault 
upon  the  body  of  Mary  Ann  Parsons.  To  that  charge  they  pleaded 
that  they  had  already  been  tried  and  acquitted ;  and  the  question,  there- 
fore, for  .the  jury  was,  not  that  which  the  learned  counsel  had  stated, 
whether  any  of  the  assaults  charged  may  have  contributed  to  the 
death,  but,  Was  there  any  one  assault  which  did  not  contribute  to  the 
death  ?  The  counsel  for  the  defence  had  stated  that  it  was  exceed- 
ingly hard  that  a  party  should  be  twice  put  upon  his  trial,  and  he 
had  complained  of  the  conduct  of  the  learned  counsel  for  the  crowa 
that,  whereas  on  a  former  occasion  it  was  contended  that  these 
assaults  were  the  cause  of  death,  or  conduced  to  the  death,  liiey 
now  say  that  they  were  not  the  cause  of  the  death.  But  there  were 
two  parts  to  the  former  inquiry.  The  counsel  for  the  crown  con* 
tended  that  the  assaults  were  the  cause  of  death ;  the  counsel  for  the 
prisoner,  on  the  other  hand,  contended  that  they  were  not  the  cause : 
and  having  then  succeeded,  the  prisoners  were  consequently  acquitted. 
He  could  not,  therefore,  say  that  there  was  any  hardship  in  their 
being  tried  for  the  offence  now  charged.  The  question  which  he 
should  put  to  them  was — supposing  this  to  be  so  — were  they  satis- 
fied that  each  one  of  the  assaults  proved  to  have  been  committed 
bpon  the  body  of  the   girl  contributed  to  her  deatli,  and  whether 

Slere  was  an  assault  distinct  from,  and  which  did  not  conduce  to,  the 
^Ih.  If  there  was  one  such,  the  prisoners  had  not  been  put  in  peril 
before  for  that  one  assault,  and  were,  therefore,  liable  to  be  tried  foe 
ft  now.  The  evidence  was,  that,  on  an  examination  of  the  body, 
marks  of  various  injuries,  inflicted  at  different  times,  were  found-— 
these  injuries  being  distinct  from  the  blows  on  the  head;  and  the 
medical  men  had  stated  that  death  was  caused  by  a  blow  on  the 
liead.  If  that  should  bo  the  opinion  of  the  jury,  they  must  find  the 
issue  in  favor  of  the  crown,  because  the  prisoners  had 'not  been  plaoed 
in  peril  before.  It  had  been  proved  undoubtedly,  by  the  medical  men, 
that  the  vital  powers  were  reduced  in  consequence  of  the  injuries  to 
the  body ;  but  though  they  could  not  say  what  might  have  been 
eventually  the  result  of  such  lowering  of  the  vital  powers,  they  had 
b6en  able  to  form  a  positive  opinion  on  this  particular  matter «— that 
the  death  of  the  child  was  alone  caused  by  the  injuries  inflicted  upoa 
the  head.  If,  therefore,  the  jury  were  satisfied  upon  that,  it  would  be 
their  duty  to  find  for  the  crown ;  but  if  thev  should  be  of  opinion  that 
there  was  no  other  assault,  other  than  and  excepting  that  which  had. 
tended  to  the  cause  of  death,  then  it  would  be  their  duty  to  return  a 
verdict  in  favor  of  the  prisoners. 
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The  jury,  alter  half  an  hour's  deliberation,  retamed  a  verdict  fof 
the  crown. 

On  the  following  day  his  Lonnsuip  said,  addressing  the  counsel  for 
the  defence,  that  he  was  requested  to  reserve  the  point  to  which  b€ 
had  directed  the  jury's  attention  last  evening  for  the  Criminal  Court  of 
AppeM;  and  upon  great  consideration  he  had  come  to  the  deter- 
mination that  he  would  reserve  that  point.  Looking,  however,  at 
the  serious  nature  of  the  charge  against  the  prisoners,  and  supposing 
that  he  was  right  in  his  ruling,  according  to  the  judgment  of  the 
court  above,  he  did  not  consider  that  he  could  admit  the  prisoner 
to  bail. 

Blade.  The  prisoners  have  been  on  bail  previously  to  meet  iMt 
very  charge  of  misdemeanor. 

*        • 
t 

His  Lordship.  But  it  is  not  a  common  misdemeanor -»*- it  is  an 
assault,  with  intent  to  commit  a  felony. 

Slade.    But  it  is  not  an  assault^  my  lord,  laid  as  an  aggravated  one. 

« 

His  Lordship.  The  charge  is  for  assaulting,  with  intent  thereby 
to  do  grievous  bodily  harm. 

Slade.  The  charge  is  not  one  of  aggravated  assault.  Your  lord* 
ship  has  no  power  to  give  the  prisoners  any  greater  punishment  than 
that  attached  to  a  common  assault 

ICs  Lordship  was  understood  to  dissent  from  this. 

Slade.  With  the  most  perfect  submission,  my  lord,  I  beg  to  say 
that  with  regard  to  the  bail,  if  it  should  turn  out  that  your  lordship 
should  be  wrong  in  your  ruling  with  respect  to  the  point  that  ba« 
been  reserved,  the  prisoners  would  have  been  improperly,  or  at  least 
unlawfully,  detained  in  prison  for  a  long  period.  Now  the  question 
cannot  be  decided  until  after  November,  and  the  only  object  your 
lordship  has,  in«refusing  the  bail,  is  to  see  that  they  are  forthcoming 
at  the  proper  time.  After  the  last  assizes,  the  prisoners  were,  by  ad 
order  of  government,  arrested  to  take  their  trial  upon  the  charge  now 
laid  against  them,  and  yesterday  they  surrendered  themselves.  I 
dannot,  therefore,  my  lord,  see  any  reason  for  supposing  that  they 
would  not  surrender  when  again  called  upon. 

His  Lordship  replied  that  he  pursued  this  course  in  order  to  secure 
the  prisoners,  supposing  the  conviction  was  decided  to  be  right.  He 
did  not  wish  to  inflict  unnecessary  punishment  upon  them,  but  it  was 
necessary,  for  the  ends  of  justice,  that  they  should  remain  in  prison 
ontil  the  technical  objection  was  disposed  of.  It  was  a  very  serious 
offence  with  which  they  were  charged,  and  it  was  necessary,  there- 
fore, that  the  prisoners  should  remain  in  custody,  in  order  to  secure 
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ilicir  attendance  at  the  proper  time.  He  was  very  glad  to  have  had  the 
opportunity  of  consulting  Mr.  Justice  Coleridge  upon  the  case,  and 
he  had  expressed  his  opinion,  and  authorized  him  to  state,  that  he 
should  not  be  justified  in  reserving  the  point  for  the  decision  of  the 
•Court  of  Appeal,  unless  the  prisoners  were  detained  in  custody.  His 
k>rdship,  therefore,  refused  the  application. 

Slade  suggested  to  his  lordship,  that  if  the  prisoners  should  be  con- 
victed, the  imprisonment  which  they  would  now  undergo  might  be 
included  as  a  part  of  their  sentence.  The  sentence  could  not  be 
passed  until  next  March  assizes. 

His  Lordship.  The  imprisonment  will  most  assuredly  be  taken 
into  account. 

Bowe  then  stated,  in  reply  to  his  lordship,  that  he  did  not  intend  to 
f^rooeed  with  the  other  indictments  until  after  the  reserved  point  had 
been  determined  upon  by  the  court  above. 


COl/RT  OF  CRIMINAL  APPEAL, 

\Btfort  Lord  Campbell,  C.  J.,  Jervis,  C.  J.,  Pollock,  C.  B.,  Parks  and  Aldkr- 

*  SON,  BB.,  Maule,  Patteson,  Coleridge,  Wiohtman,  Cresswell,  Erle,  Wil- 
LUHS,  and  Talpourd,  J  J.,  and  Martin,  B.] 

Reoina  17.  Bird  &  Wife.^ 

Murder  and  Manslaug'hter  —  Assault  —  Evidence  —  Autrefois  acqiU 

—  1  VicL  c.  86,  s.  11  —  Practice. 

Frisoners  were  indicted  for  the  murder  and  manslan^^htcr  of  A,  inter  alta^  hj  a  series  of  beat- 
ings and  assanlts.    At  the  trial,  certain  assaultn  were  pnt  in  evidence,  and  relied  upon  bj 

^  the  crown  as  being  the  caoso  of  death.  But  the  suigeon  who  made  a  pott  mortem  exam- 
inatlon  beinc  of  opinion  that  the  death  was  occasioned,  not  by  the  assaults  so  proved  and 
relied  npon,  out  by  a  blow  upon  the  head,  of  the  cause  of  which  there  was  no  evidence 
whatever,  the  judge  directed  the  jurj  that  the  prisoners  were  entitled^  an  acquittal  :>- 

ffddj  by  all  the  judges,  that  the  judge  had  rightly  so  directed  the  jury. 

By  Stat.  7  Will.  4,  and  I  Vict. c.  85,  s.  11,  it  is  enacted,  "That  on  the  trial  of  any  person  for 
any  of  the  offences  hereinbefore  mentioned,  or  for  any  felony  whatever,  where  the  crime 
charged  shall  include  an  assault  against  the  person,  it  shall  be  lawful  for  the  jury  to  acquit 
of  the  felony,  and  to  find  a  venlict  of  guiltv  of  assault  against  the  person  indicted,  if  the 
evidence  shall  warrant  such  finding ;  and  wliere  such  verdict  shall  be  found,  the  couit  shall 
have  power  to  imprison  the  person  so  found  guilty  of  an  assault  for  any  term  not  eKoeeding 
three  years:"  — 

Hdd,  by  Pollock,  C.  B.,  Patteson,  Coleridge,  Wightman,  Cresswell,  Erie,  Williams,  and 

Talfourd,  JJ.,  that  under  this  provision  of  the  statute,  the  prisoners  could  not  have  been 

.lawfully  convicted  of  assault  under  the  circumstances  above  named,  inasmuch  as  the 

•  assault  contemplated  by  the  statute  must  be  such  as  was  a  part  of  the  very  act  and  tninf- 
acdon  prosecuted,  and  also  conduced  to  the  death. 

i5Coz,CC.dO.    15Jur.l93.    90  Uw  J.  Rep.  (zf.  b.)  M.  a  70. 


' « 
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€S«iApbeU,  C.  J^  Jifnris,  C.  JT^  Puke  aad  Aldenoo,  BB^  Hanle,  J^  and  Martin,  B^ 
dissenlicniibus. 

Tbe  prisoners,  baring  been  subsequently  indicted  for  tbose  assanlts,  pleaded  c^Urtfois  ac([tti% 
and  the  jud^rc  having  directed  tne  jury,  npon  the  trial  of  this  pica,  to  the  effect  that  if  thev 
were  satufied  there  were  several  distinct  and  independent  assaults,  some  or  any  of  which 
did  not  in  any  way  condace  to  the  death  of  tho  deceased,  it  would  be  their  duty  to  find  a 
Terdict  for  the  crown :  — 

JZrfi,  by  Lord  Campbell,  C.  J.,  Jervts,  C.  J.,  Parke  and  Alderson,  BB.,  Maule,  Patteson,  ani 
Wi^lfitman,  JJ.,  and  Martin,  B.,  that  such  direction  was  not  strictly  ri^^ht,  inasmuch  as  tha 
issue  raised  by  the  plea  was,  whether  the  prisoners  had  been  before  tried  for  the  same  - 
offence ;  but,  nevertheless,  held  by  Patteson  and  Wightmaq,  JJ.,  that  the  misdirection  wat 
^  not  sttihcicnt  to  invalidate  the  verdict :  — 

Hdd^  by  Lord  Campbell,  C.  J.,  Jervis,  C.  J^  Parke  and  Alderson,  BB^  BdLaulo^  J^  kbA 
Martin,  B.,  that  the  conviction  was  bad  also  by  reason  of  the  misdirection. 

Where  the  prisoners  had  joined  in  their  plea  at  the  trial,  and  were  represented  by  counsel 
appeariog  for  them  jointly,  and  not  separately:  — 

Hddy  that  according  to  the  practice  of  the  Court  of  Criminal  Appeal,  they  are  not  entitled  to 
appear  by  separate  counsel  at  the  hearing  of  the  appeal. 

for  affirming  the  conviction,  Pollock,  C*  B.,  Patteson,  Coleridge,  Wightmaa,  Creasifdl^ 
Erie,  Williams,  and  Talfoard,  JJ. 

For  holding  the  conviction  bad,  Lord  Campbell,  C.  J.,  Jervis,  C.  J^  Parke  and  Alderson, 
BB.,  Mttiilc,  J.,  and  Martin,  B. 

{Befort  Pollock,  C.  B.,  Wiohtman,  Williams,  caid  Talfourd,  JJ.,  eand  Martin,  B^ 

November,  1850,  and  February,  1851. 

[It  has  been  deemed  desirable  to  report  shortly  the  proceedings 
at  the  first  hearing  of  the  appeal  before  the  five  judges  who  consti« 
tated  the  court,  because  many  arguments  were  then  used  which  were 
only  briefly,  if  at  all,  adverted  to  in  the  subsequent  argument  before  the 
full  court,  and  as  they  had  been  widely  published  and  much  can« 
vassed,  they  might  be  supposed  to  have  had  some  influence  upon  the 
subsequent  deliberations.  At  all  events,  they  may  be  useful  for  refer- 
ence in  other  questions  that  may  arise  hereafter  upon  the  law  of 
autrefois  acquit.     An  endeavor  is  made  to  avoid  repetition.] 

Cockburn,  (Solicitor  General,)  Rowej  Q.  C,  and  Karslake  appeared 

for  the  prosecution. 

» 

Slade,  for  prisoner  R.  C.  Bird. 

E.  W.  Cox^  for  prisoner  Sarah  Bird. 

The  following  was  the  case :  — ^ 

The  prisoners  were  indicted  for  having,  on  the  10th  November, 
1849,  assaulted  Mary  Ann  Parsons  with  intent  to  wound,  and  with 
intent  by  such  wounding  to  do  her  grievous  bodily  harm. 

The  prisoners  pleaded  that  they  had  been  before  acquitted  of  the 
ofience  chaiged.  ** 

The  plea  set  out  an  indictment  for  murder,  the  1st  count  of  w^hich 
charged  murder  of  Mary  Ann  Parsons  by  striking,  on  the  6th  No- 
vember, 1849,  with  a  stick,  on  the  head,  chest,  shoulders,  back,  arras, 

38* 
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•legd,  and  thighs,  causing  divers  mortal  bruises,  of  which  she  died  on 
the  4th  *of  January,  1850.  The  2d  count  alleged  the  mortal  bruises 
to  have  bfeen  caused  by  divers  beatings  between  5th  November  and 
1st  of  January.  The  od  count  sdleged  beatings  on  6th  November, 
.1st  December,  and  1st  January,  and  on  divers  other  days  between  5th 
November  and  1st  January.  The  4th  count  alleged  the  mortal 
T^ruises  to  have  been  caused  by  blows  inflicted  with  a  scourge  made 
of  leather  thongs.  The  5th  count  alleged  the  mortal  bruises  to  have 
been  caused  by  casting  and  throwing  her  against  the  ground  on  the 
1st  of  January,  1850.  The  6th  count  alleged  the  mortal  bruises  to 
have  been  caused  by  throwing  her  on  the  ground,  and  then  kicking 
and  beating  her,  on  the  1st  of  January,  1860. 

It  then  alleged  that  the  indictment  included  divers  assaults  against 
Mary  Ann  Parsons,  and  that  the  prisoners  were  acquitted  upon  the 
'said  indictment,  and  that  the  assaults  included  in  the  felony  and 
murder  charged  upon  them  in  the  said  indictment  were  the  same  as 
those  charged  in  the  present  indictment  The  replication  to  this  plea 
averred,  —  , 

That  the  prisoners  were  not  acquitted  of  the  felony  and  murder, 
including  the  same  identical  assaults  charged  in  the  present  in- 
dictment 

The  form  of  record  was  put  in,  and  it  was  proved  that,  on  the 
former  trial,  evidence  had  been  given  of  different  assaults  committed 
by  the  prisoners  upon  the  deceased  through  the  months  of  November 
and  December,  one  on  the  5th  of  November  with  a  stick  upon  the 
arm  and  neck,  one  at  the  end  of  November  or  beginning  of  Decem- 
ber with  a  stick  across  the  shoulders,  another  with  a  furze  bush  about 
the  11th  of  December,  and  it  was  also  shown  that  some  time  before 
the  death,  but  the  precise  time  was  not  fixed,  the  deceased  had  been 
flogged  with  a  birch  on  the  legs  and  thighs. 

The  counsel  for  the  prosecution,  in  opening  the  case  to  the  jury  on 
the  former  trial,  had  opened  these  different  assaults  as  conducing  to 
the  death,  but  stated  that  if  he  should  fail  in  proving  that  they  con- 
duced to  the  death,  they  would  furnish  evidence  of  the  animus  of  the 
prisoners. 

It  being  proved,  however,  on  that  trial,  as  it  also  was  on  this,  that 
the  death  which  took  place  on  the  4th  of  January  was  caused  exclu- 
sively by  one  particular  blow  on  the  head,  inflicted  shortly  before  the 
death  of  the  deceased,  and  there  being  no  evidence  to  show  that  that 
blow  had  been  struck  by  either  of  the  prisoners,  they  were  acquitted. 

It  was  not  shown  before  me  that  there  were  any  other  assault-s 
committed  but  those  which  had  been  given  in  evidence  on  the 
former  trial. 

Under  these  circumstances,  the  following  question  of  law  arose: 
whether  the  general  acquittal  pronounced  at  the  former  trial  could 
operate  as  a  bar  to  a  prosecution  for  each  and  every  of  the  assaults 
so  given  in  evidence. 

After  telling  the  jury  that  the  burden  of  proof  lay  upon  the  pris- 
oners, who  were  bound  to  establish  the  truth  of  their  plea,  I  directed 
them  that  if  they  were  satisfied  that  there  were  several  distinct  and 
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independent  assaults,  some  or  any  of  which  did  not  in  any  way  con- 
duce to  the  death  of  the  deceased,  it  would  be  their  duty  to  find  a 
verdict  for  the  crown. 

The  jnry  thereupon  found  a  verdict  for  the  crown ;  but  a  doubt 
existing  in  my  mind  whether  I  was  right  in  my  direction  to  the  jury, 
I  thought  it  fitting  to  state  the  foregoing  circumstances,  and  the 
question  of  law  arising  upon  them  for  the  opinion  of  the  justices  of 
either  bench  and  the  barons  of  the  Exchequer  under  the  act  of  the  11 
&  12  Vict,  intituled,  An  Act  for  the  further  Amendment  of  the  Crim^ 
mctl  Law,  and  the  case  before  stated  is  the  case  upon  which  such 
opinion  is  required 

I  did  not  pass  judgment  on  the  prisoners,  and  they  still  remain  in 
prison.  (Signed)  Russell  Gurnet. 

Slade^  having  read  the  case,  said  that,  on  the  part  of  the  male  pris* 
oner,  R.  C.  Bird,  he  had  now  to  submit  to  the  court  that  he  was  enti- 
tled to  an  acquittal  upon  the  plea  of  autrefois  acquitj  because  he  had 
been  already  in  peril  for  the  same  ofience.  The  identity  in  fact  of  the 
assaults  proved  on  the  first  indictment  with  those  charged  on  the 
second  indictment  was  admitted;  but  then  it  was  said  that  an  acquittal 
for  a  felony  could  not  be  pleaded  in  bar  to  an  indictment  for  a  misde- 
meanor. That  was  so ;  but  the  statute  1  Vict.  c.  85,  s.  11,  had  made 
a  special  provision  for  cases  in  which  the  felony  charged  included  an 
assault,  empowering  the  jury  in  such  cases  to  acquit  of  the  felony, 
and  find  the  prisoner  guilty  of  assault,  if  the  evidence  should  warrant 
such  finding.  The  question,  then,  which  was  now  submitted  to  the 
court,  was  this:  Were  the  prisoners  in  peril  of  a  conviction  for  these 
assaults  at  their  trial  upon  the  first  indictment  ?  He  contended  they 
were  so,  because  by  that  statute  they  might  then  have  been  lawfully 
convicted  of  assault  The  crown,  on  the  other  hand,  asserted  that 
the  statute  did  not  extend  to  permit  of  a  conviction  for  these  particu- 
lar assaults,  although  they  were  put  in  evidence  against  the  prisoners 
at  the  first  trial ;  that  they  could  not  then  have  been  legally  convicted 
of  them,  and,  therefore,  not  having  been  in  peril  upon  these  particular 
charges,  they  are  not  entitled  to  autrefois  acquit.  The  question,  there- 
fore, which  he  should  now  submit  to  the  court  turned  entirely  upon 
the  construction  of  the  statute,  and  he  admitted  that  there  had  been  a 
diiTerenoe  of  opinion  among  the  judges  upon  it,  but  he  should  show 
that  the  preponderance  of  authority  was  very  greatly  indeed  in  favor 
of  the  construction  which  he  maintained  to  be  the  right  one.  It 
would  be   material   to  ascertain  whether  the  assaults   proved  were 

!>art  of  the  very  act  and  transaction  which  the  crown  prosecuted  as  a 
ielony.  Of  that  there  could  he  no  doubt.  It  was  stated  in  the  case 
that  the  counsel  for  the  crown  relied  upon  those  very  assaults.  Towards 
the  close  of  that  first  trial,  the  medical  men  who  were  called  put  an 
end  to  the  case,  so  far  as  the  felony  was  concerned,  by  stating  that  the 
death  was  caused  by  a  blow  infiicted  on  the  skull  some  time  before 
the  death.  There  was  no  evidence  whatever  to  connect  either  of  the 
prisoners  with  the  infliction  of  that  blow,  and,  as  he  thought,  with 
the  unanimous  concurrence  of  every  member  of  the  bar  who  was 
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present,  his  lordship  directed  aa  acquittal.  Upon  that  occasion  little 
or  no  consideration  was  given  to  the  question  whether  the  prisoners 
could  be  convicted  of  an  assault  There  was  no  argument  upon  it^ 
Mr*  Rowe  suggested  that  they  might  be  guilty  of  an  assault ;  but  the 
point  came  on  him  not  quite  so  much  by  surprise  as  it  did  upon  hi^ 
friend*  He  cited  the  case  of  Reg.  v.  Crumpton.  The  learned  judge 
adopted  that  view,  and  said  there  could  be  no  conviction  for  an  assault. 
At  the  last  Summer  assizes  the  prisoners  were  indicted  for  the  assaults 
which  were  the  subject  of  the  present  inquiry.  No  other  assaults 
were  proved  to  have  been  committed  by  the  prisoners  except  those 
that  were  opened  to  the  jury  by  the  counsel  for  the  prosecution  an4 
proved  on  the  former  trial.  The  identity  of  the  assaults  was  clear. 
It  was,  therefore,  submitted  that  the  prisoners  were  entitled  to  aa 
acquittal;  but  the  learned  judge  (Mr.  Gurney)  adopted  the  very  words 
used  by  Mr.  Justice  Patteson  in  Reg.  v.  Orumpton^  1  C.  &  RL  597,  and 
put  it  to  the  jury  that,  unless  they  were  satisfied  that  there  were  sev- 
eral distinct  and  independent  assaults,  some  of  which  did  not  con- 
duce to  the  death  of  the  deceased,  it  would  be  their  duty  to  find  for 
the  crown.  Two  questions  arose  upon  this :  first,  whether,  upon  the 
facts  stated,  the  prisoners  were  not  entitled  to  be  acquitted  upon  proof 
of  the  identity  of  the  assaults ;  and  secondly,  whether  the  learned 
judge  did  not  misdirect  the  jury  in  stating  that  they  must  find  a  verdict 
for  the  crown  unless  they  were  satisfied  there  were  several  distinct  and 
independent  assaults,  none  of  which  conduced  to  the  death  of  the 
deceased.  To  come  within  the  statute,  it  must  be  a  felony,  which 
included  a  charge  of  assault  There  had  been  considerable  difficulty 
in  putting  a  construction  upon  the  words  of  the  statute,  much  oi 
which  might  have  arisen  from  Mr.  Greaves's  note  to  "  Russell  on 
Crimes,"  which  note  had  not  met  with  the  sanction  of  the  learned 
judge,  Baron  Parke  saying  that,  if  that  note  was  to  be  considered  as 
law,  the  statute  would  be  frittered  away.  He  would  bring  forward 
every  case  upon  the  point,  and  with  the  exception  of  that  of  Reg.  v. 
Cmmplon^  no  one  case  supported  the  view  of  the  learned  judge.  In  1842 
the  decision  in  the  Reg,  v,  Crumplon  was  given,  and  in  1846  the  same 
judge,  (Mr.  Justice  Patteson,)  in  assisting  a  judge  who  was  trying  a 
prisoner,  when  the  8am(i  identical  question  arose,  recommended  a  ver- 
dict to  be  found  for  the  assault,  and  reserved  the  question  (of  the  fifteen 
judges,  and  they  held  that  a  verdict  for  assault  could  be  found. 

[The  learned  counsel  then  cited  in  succession  each  of  the  cases 
which  had  been  decided  upon  the  construction  of  the  statute,  com- 
menting upon  each  as  he  proceeded.  As  the  same  cases  were  cited 
on  the  subsequent  argument  before  the  full  court  with  a  still  more 
ample  and  able  commentary,  it  will  be  unnecessary  to  repeat  them 
here ;  but  the  reader  is  referred  to  the  after  proceedings  for  a  full  report 
of  them.     He  concluded  his  lengthened  review  and  argument  thus  :  — ] 

It  will  be  seen  from  these  cases  that,  with  two  exceptions  only,  the 
whole  current  of  the  decisions  had  been  to  adopt  the  construction  of 
the  statute  for  which  he  was  contending,  viz.,  that  the  assault  need 
not  conduce  to  the  death,  although  it  must  be  part  of  the  very  act  or 
transaction  which  the  crown  was  prosecuting,  and  the  only  test  of, 
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that  can  be,  if  it  was  included  in  the  indictment  and  produced  in  evi- 
dence. In  this  case  these  very  assaults  had  beyond  doubt  been 
charged  in  the  indictment ;  they  bad  been  put  in  evidence  for  the  pujn- 
pose  of  procuring  a  conviction,  and  they  were  not  laid  aside  until  it 
was  found  that  they  did  not  support  the  charge  they  were  adduced 
to  establish.  Having  been  so  charged  and  so  put  in  evidence,  they 
were  as  a  part  of  the  very  act  or  transaction  prosecuted;  although  not 
proved,  they  were  clearly  within  the  words  of  the  statute,  and  the  con- 
struction put  upon  it  in  Reg*  v.  Birch ;  the  prisoners  might  have  been 
found  guilty  by  virtue  of  the  statute  of  those  assaults,  and  they  are 
entitled  to  their  plea  of  autrefois  acquit,  now  that  those  selfsame 
assaults  are  prosecuted  again. 

E.  W,  CoXj  for  the  prisoner  Sarah  Bird,  said  that  he  should  submit 
to  the  court  altogether  a  different  line  of  argument.  He  adopted  all 
the  arguments  of  Mr.  Slade,  but  to  avoid  repetition  he  would  confine 
himself  to  another  view  of  the  question.  He  claimed  an  acquittal 
also  by  virtue  of  the  general  law  of  autrefois  acquit.  It  was  an  an- 
cient constitutional  law,  designed  for  the  protection  of  the  subject, 
and,  like  all  such  laws,  to  be  construed  liberally  in  favor  of  life  and 
liberty.  Having  looked  back  into  the  earliest  authorities  upon  that 
law,  he  was  satisfied  that  it  was  not  dependent  upon  any  technical- 
ities or  refined  constructions  of  the  words  of  a  statute,  but  that  it 
was  entirely  a  question  of  fouit,  to  be  tried  by  a  jury  and  to  be  sub- 
mitted to  them  as  a  question  of  fact  The  principle  of  the  law  is, 
that  no  juan  should  be  put  in  peril  twice  for  the  same  offence,  and 
that  phrase  does  not  mean  the  same  crime  in  legal  definition,  but  the 
same  act  done,  which  is  charged  as  crime,  whatever  the  name  affixed 
to  it  by  the  law.  Thus,  an  acquittal  for  manslaughter  can  be  pleaded 
in  bar  to  an  indictment  for  murder,  and  vice  versa.  HolcrofVs  Case, 
2  Hale.  Why?  Because  the  prisoner  has  been  already  tried  for  the 
same  act  done,  although  they  are  different  offences  in  law.  So,  an 
acquittal  on  an  indictment  for  a  burglary  with  violetice  may  be  pleaded 
in  bar  to  an  indictment  for  murder  resulting  from  that  violence.  Reg, 
v.  Gould,  9  Car.  &  P.  364.  And,  for  the  same  reason,  the  act  done 
has  been  already  investigated,  and  the  prisoner  having  been  charged 
upon  it,  and  put  to  his  defence  upon  it,  has  been  in  peril  for  that  act, 
although  the  offences  are  so  different.  What,  then,  in  autrefois  acquit, 
is  the  question  at  issue,  which  the  jury  are  to  try  ?  Nothing  more 
than  this,  ay  or  nay,  is  the  act  that  is  charged  as  a  crime  in  the 
second  indictment  the  same  identical  act  which  was  charged  as  a  crime 
in  the  first  indictment,  and  for  which  he  was  then  tried.  K  it  be 
proved  that  the  act  now  prosecuted  was  in  truth  chained  in  the  first 
indictment,  and  there  is  a  general  acquittal  upon  that  indictment, 
then  is  the  prisoner  acquitted,  not  only  of  every  thing  that  was  proved 
under  that  indictment,  but  also  of  every  thing  that  might  have  been 
proved  under  it,  even  although  it  had  not  been  put  in  evidence  at  alL 
Reg.  V.  S/ieen,  2  Car.  &  P.  634. 

This  is  the  law  of  autrefois  acquit.  It  is  wholly  a  question  of  fact 
for  the  jury,  and  the  manner  of  trying  it  will  at  once  show  what  is 
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the  single  question  that  upon  such  a  plea  is  to  be  left  to  the  jury. 
Applying  it  to  the  case  now  under  consideration,  and  it  will  be  seen 
how  wrong  was  the  direction  of  the  learned  judge,  and  also  how  en- 
tirely the  case  falls  within  the  limits  of  the  law.  At  the  jfirst  trial,  the 
prispners  were  charged,  in  various  counts,  with  feloniously  causing  the 
death  of  their  servant  girl  —  among  the  other  alleged  causes  of  death 
was  a  series  of  beatings  extending  from  the  1st  of  November  to  the 
day  before  her  death.  Clearly,  then,  the  act  of  divers  beatings  was 
charged  in  the  indictment  Beatings  on  the  days  named  were  put 
in  evidence  for  the  purpose  of  supporting  that  charge  of  murder  by 
those  beatings.  It  turned  out,  according  to  the  opinion  of  a  medicau 
man,  that  those  beatings  did  not  in  fact  cause  her  death,  and  the 
prisoners  were,  therefore,  acquitted.  Had  they  not  been  in  peril  upon 
that  charge  for  that  very  act  ?  Might  not  the  jury,  if  they  had  pleased, 
have  disbelieved  the  surgeon,  and  come  to  the  conclusion  that  those 
beatings  did  conduce  to  the  death,  and  were  not  the  prisoners,  there* 
fore,  in  peril  upon  them  ?  Suppose,  as  was  very  possible,  that  three 
or  four  surgeons  had  been  called  instead  of  one,  and  they  had  differed 
in  opinion  as  to  whether  the  beatings  did  or  did  not  occasion  death ; 
surely,  in  such  case,  the  jury  would  have  been  obliged  to  form  an 
opinion  upon  the  contradictory  testimony,  and  if  then  they  had  ac* 
quitted,  could  it  have  been  said  that  the  prisoners  were  not  in  peril 
for  those  assaults,  seeing  that  their  lives  depended  upon  the  balance 
of  opinion  in  the  jury's  minds?  And  is  there  any  diflference  in  fact 
whether  there  was  one  medical  man  or  four?  The  jury  were  not 
bound  by  his  opinion.  They  might,  if  they  had  pleased,  lawfully 
have  convicted  upon  their  own  view  of  the  case,  on  their  own  belief 
as  to  the  cause  of  death.  If  a  surgeon  or  an  amateur  of  medicine 
had  been  upon  the  jury,  he  might  have  diifeied  from  the  opinion  of 
the  witness,  and  persuaded  his  fellows  that  Mr.  Turner  was  wrong* 
If  a  lawyer  had  been  upon  the  jury,  he  might  have  told  them  as  the 
law  is,  that  if  those  beatings  had  weakened' her  frame  so  that  they  had 
shortened  her  life  by  a  single  hour,  they  would  have  conduced  to  the 
death.  These  suppositions  are  put  to  show  that,  in  truth  and  fact,  the 
prisoners  were  in  peril  upon  that  first  indictment ;  that  the  jury  might 
have  legally  convicted  them  of  murder  or  manslaughter  for  those  very 
assaults ;  that  it  was  altogether  a  question  of  evidence  which  the  jury 
alone  had  a  right  to  determine,  which  they  did  determine,  which  they 
might,  if  they  had  pleased,  have  determined  otherwise,  and  which,  if 
they  had  so  determined,  would  have  left  the  prisoners  lawfully  con- 
victed, with  no  other  remedy  than  the  queen's  pardon  in  case  the 
judge  was  not  satisfied  that  the  evidence  justified  the  verdict  If, 
then,  they  might  lawfully  have  been  convicted  of  murder  or  man* 
slaughter  by  those  assaults,  have  they  not  been  tried  for  them,  and 
in  peril  for  them,  and  is  not  an  acquittal  a  discharge  from  every  thing 
charged  in  that  indictment?  Suppose  the  case  reversed:  that  they 
had  been  convicted  of  the  murder  or  the  manslaughter,  and  then  they 
had  been  indicted  again  for  those  assaults.  What  would  have  been 
the  argument?  Your  lordships  would  instantly  have  felt  that  in 
truth  and  fact  tbey.had  been  already  tried  and  punished  for  thenu 
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Bat  if  those  assatilts  did  not,  as  the  prosecution  asserts,  conduce  to 
the  death,  then  they  would  not  merge  in  the  felony,  and  to  a  subse- 
quent separate  indictment  for  each  one  of  them  the  prisoners,  accord- 
ing to  the  argument  of  the  prosecution,  would  be  liable  to  another 
conviction  and  punishment.  Ck>mmon  sense  at  once  revolts  from 
this  conclusion,  when  thus  put ;  but  the  case  is  not  altered  in  the 
least  when  the  plea  is  a  former  acquittal,  for  where  avirefois  convict 
would  lie,  autrefois  acquit  may  be  maintained.  The  one  is  the  test 
of  the  other.  When  the  act  charged  in  the  first  indictment  is  again 
prosecuted,  we  plead  avirefois  acquit;  that  is,  we  say  that  the  assaults 
now  charged  are  the  same  identical  assaults  as  those  for  which  we 
have  been  already  tried  and  acquitted.  That  is  6ur  plea.  The  proper 
replication  to  this  is,  that  they  are  not  the  same  assaults,  but  other 
and  diiTerent  assaults.  But  the  prosecution  replied  with  a  pleading 
obviously  bad,  and  which  was  not  an  answer  to  our  plea,  ana  did  not 
raise  the  issue.  The  only  question  really  to  be  tried  in  autrefois 
acquit  is,  whether  the  offence  laid  in  the  second  indictment  is  the 
same  ofience  as  that  charged  in  the  first  The  proof  is  on  prisoners^ 
We  proved  it  by  the  only  means  in  our.  power,  producing  the  first 
indictment  to  show  what  was  the  offence  charged,  calling  witnesses 
to  show  what  was  the  offence  proved,  and  then,  having  made  a  prima 
fade  case,  it  was  for  the  prosecution  to  prove  that  the  offence  it  then 
charged  was  not  the  same  offence  as  had  been  previously  tried.  But 
in  this  case  the  prosecution  attempted  to  prove  no  other  assault  than 
that  which  it  proved  on  the  first  trial.  Then  the  question  raised  by  our 
plea  being  purely  the  question  o{  fact^  ay  or  nay,  were  they  the  same 
identical  assaults,  that  question,  and  that  only,  should  have  been  put 
to  the  jury.  But  it  was  not  put  at  all ;  the  jury  were  told  to  consider 
only  whether  those  assaults  had  conduced  to  the  death,  a  point  that 
was  not  in  issue  upon  the  pleadings,  and  was  not  the  question  they 
were  impanelled  to  try,  so  that  upon  this  wrong  direction,  also,  the 
[xisoners  are  entitled  to  an  acquittal. 

But,  then,  it  is  said  by  the  prosecution,  this  is  an  indictment  for  a 
misdemeanor,  and  you  cannot  plead  an  acquittal  for  a  felony  in  bar 
to  it  He  was  not  sure  of  that :  there  is  no  authority  for  such  a  posi- 
tion ;  and  he  should  be  prepared  to  contend,  that  if  the  very  same  ad 
had  been  opce  made  the  subject  of  a  criminal  charge,  it  could  not  be 
again  charged  merely  by  altering  its  name.  But  that  ]K>int  needs  not 
be  discussed  here.  The  statute  had  removed  that  ditBculty ;  it  had 
enabled  the  jury  to  convict  of  assault,  and  therefore  had  in  fact  sub- 
jected the  prisoner  to  peril  of  a  conviction  for  a  misdemeanor.  Now, 
what  was  the  plain  reading  of  that  statute,  apart  from  judicial 
doubts?  Put  into  popular  language,  it  was  obviously  this,  that 
wherever  the  felony  charged,  that  is  to  say,  for  which  the  prisoner 
was  being  tried,  in  its  nature  included  an  assault,  the  jury  might,  if 
the  evidence  failed  to  establish  the  felony,  but  only  established  an 
assault,  acquit  of  the  felony  and  convict  of  assault  This  was  the 
common-sense  meaning  of  the  words,  and  the  present  tase  precisely 
applied  to  them.  Here  the  charge  was  an  offence  which  in  itself 
include^  an  assault,  the  evidence  miled  to  establish  the  felony,  but  it 
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established  the  assault,  and  therefore  the  jury  might  have  found  the 
prisoners  guilty  of  assault  by  virtue  of  the  statute.  But  even  if  some 
more  obscure  meaning  could  be  put  upon  the  words  of  the  statute, 
the  prisoners  were  yet  entitled  to  their  autrefois  acquit^  because  the 
statute  has  given  it  to  the  jury  as  a  question  of  fact^  not  to  the  court 
as  a  question  of  laWy  the  power  to  determine  whether  the  evidence 
warranted  a  finding  of  guilty  of  assault ;  and  inasmuch  as  the  power 
was  vested  in  the  jury  as  a  question  of  fact,  and  they  might  have 
used  it,  if  they  had  pleased  to  do  so,  the  prisoners  had  been  in  peril 
under  the  statute,  however  construed.  In  conclusion,  he  called  upon 
the  court  to  put  the  most  liberal  construction  upon  the  law  of  autre- 
fois acquit^  as  upon  all  law,  for  the  protection  and  liberty  of  the  sub- 
ject, and  to  say  that  in  truth  and  fact  the  prisoners  had  been  tried 
before  for  the  very  same  act  and  offence  for  which  they  were  now 
convicted. 

The  Solicitor  General,  ( Cockbum,)  (with  whom  were  Rowe,  Q.  C, 
and  Karslake,)  for  the  crown.  The  importance  of  this  case  had  not 
been  exaggerated.  It  involved  large  questions  of  criminal  law,  and  it 
had  been  very  fairly  and  ably  argued  on  the  other  side.  The  crown  was 
only  desirous  that  the  true  state  of  the  law  should  be  ascertained, 
and  he  would  begin  by  observing  that  the  law  of  autrefois  acquit  was 
not  to  be  construed  so  liberally  as  his  friend  had  contended ;  but, 
rather,  it  was  to  be  construed  strictly  and  reduced  to  the  narrowest 
limits,  as  a  law  rather  conducing  to  the  escape  of  guilt  than  the  pro- 
tection of  innocence,  insomuch  that  many  thinking  men  had  come 
to  question  whether  it  ought  to  be  retamed  at  all  in  our  criminal 
jurisprudence.  The  entire  principle  and  practice  of  that  law  would 
be  found  in  the  case  of  Reg,  v.  Vandercomb,  1  Leach,  and  it  was  there 
laid  down  that  the  test  whether  the  plea  could  be  maintained  was 
this,  viz.,  whether  the  evidence  produced  to  support  the  second  indict- 
ment would  have  sufficed  to  procure  a  legal  conviction  upon  the 
facts.  Starting  with  that  proposition,  the  question  resolved  itself  into 
this,  whether  the  prisoners,  upon  the  facts,  could  have  been  con- 
victed upon  the  first  indictment ;  and  there  could  be  no  doubt  that 
they  could  not  have  been  convicted  of  murder.  The  facts  were 
these:  These  two  persons  being  charged  with  the  miKder  of  aa 
apprentice  girl,  it  appeared  that  a  series  of  cruelty  and  ill  usage  had 
been  inflicted  upon  her  by  the  prisoners,  but  it  appeared  it  was  not 
these  beatings  and  ill  usages  which  had  occasioned  the  death,  the 
surgeons  negativing  that,  and  proving  the  death  to  be  attributed  to  a 
particular  blow  inflicted  a  few  days  before  the  death.  There  was 
evidence  to  show  that  the  two  prisoners  had  inflicted  beatings 
which  the  surgeons  disconnected  with  the  cause  of  the  death. 
There  was  no  evidence  to  show  by  whom  the  last  fatal  blow  had 
been  inflicted. 

Martin,  B.  There  was  no  evidence  that  either  of  the  prisoners 
gave  the  fatal  blow. 

The  Solicitor  General     There  was  no  evidence  to  show  whether 
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the  blow  had  been  inflicted  by  either  of  them.  Und^r  these  circum- 
atances,  therefore,  it  was  impossible  either  of  the  prisoners  could  have 
been  convicted.  The  matter  had  caused  considerable  sensatioD,  and 
he  might  say  there  was  not  upon  this  a  dissentient  voice  in  the  whole 
profession. 

Pollock,  C.  B.,  was  glad  to  hear  this  observation,  because  it  was 
desirable  that  the  administration  of  justice  should  be  free  from  reproach, 
and  that  there  should  be  no  failure  of  justice.  In  the  case  of  the  Man* 
nings  he  had  felt  himself  obliged  to  tell  the  jury,  and  he  did  tell  them, 
that  if  they  upon  deliberation  thought  that  a  murder  had  been  com- 
mitted beyona  a  doubt,  and  committed  by  either  of  the  prisoners,  but 
after  the  utmost  deliberation  they  thought  the  other  was  innocent,  and 
could  not  fix  the  guilt  distinctly  upon  either,  they  would  be  bound  to 
acquit  both.     That  was  clearly  the  law  of  the  land 

The  Solicitor  GenercU  hoped  that  it  would  not  be  deemed  imperti- 
nent if,  after  the  discussion  which  had  taken  place  with  reference  to  this 
memorable  trisd,  he  expressed  not  Only  his  own  profound  conviction, 
but  the  unanimous  conviction  of  every  lawyer  in  Westminster  Hall. 
The  authorities  had  been  so  much  commented  upon  that  he  would 
only  take  a  rapid  review  of  them.  He  admitted  that  there  was  con- 
siderable conflict  in  the  authorities,  and  he  must  have  recourse  to 
principle  in  order  that  the  court  might  lay  down  some  rule  which 
might  be  considered  as  authority.  The  whole  question  turned  on  the 
efiect  of  the  statute  7  WilL  4,  and  1  Vict  c.  85.  Prior  to  that  statute 
a  person  charged  with  felony  could  not  be  convicted  of  a  misdemeanor 
involved  in  that  felony ;  but  the  statute  had  provided  for  such  a  case. 
It  frequently  happened  that  persons  charged  with  felony  were  acquit- 
ted, the  proof  of^  the  felony  failing,  although  it  might  be  clear  that 
they  were  guilty  of  grievous  assaults.  The  object  oi  the  statute  was, 
in  case  of  a  failure  to  make  out  the  charge  of  felony,  to  enable  the 
jury  to  convict  the  party  of  an  assault  Some  cases  seemed  to  have 
gone  to  this  extent,  that  if  a  felony  was  charged  and  a  misdemeanor 
of  assault  proved,  although  that  assault  should  not  be  connected  with 
the  felony,  still  the  party  might  be  convicted  of  the  assault  Such 
had  been  the  opinion  of'^  Baron  Gurney  in  Reg.  v.  Pooly  9  Car.  &  P. 
728.  Still  he  aid  not  think,  when  the  court  reviewed  the  cases,  they 
would  feel  bound  by  the  opinion  thrown  out  in  that  case,  which  cer- 
^nly  had  been  overruled.  His  proposition  was  this,  that  in  order  that 
a  conviction  might  take  place,  the  assault  must  be  one  connected  with 
the  circumstances  relied  upon  to  make  out  the  felony,  in  this  case 
with  the  death,  in  others  with  the  robbery  or  rape,  &c.  There  must  be 
something  connected  with  the  main  felony  itself,  and  although  one 
learned  judge  might  act  upon  one  principle  and  another  upon  another, 
they  would  find  that  in  all  the  assault  was  immediately  connected 
with  the  chief  transaction  which  was  charged  as  the  felony  and  insep- 
arable from  it,  and  that  in  all  the  cases  some  other  ingredient  only 
was  waiting  to  make  out  the  felony.  In  one  of  the  cases  his  fnend 
had  relied  upon,  Reg,  v.  MliSy  8  Car.  &  P.  654,  the  parties  were  charged 
VOL.  11.  39 
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with  robbery,  but  the  particular  prisoner  was  not  seen  to  have  com- 
mitted the  robbery,  but  was  seen  to  commit  an  assault.  He  was  seen 
in  the  course  of  the  transaction  which  led  to  the  robbery :  the  robbery 
was  part  and  parcel  of  the  same  transaction,  connected  in  point  of  time, 
connected  in  point  of  immediate  sequence ;  but  there  was  a  failure  of 
proof  of  the  robbery.  It  was  said  that  it  was  competent  for  the  jury  to 
convict  of  the  assault ;  but  that  was  the  judgment  of  a  single  judge,  and 
very  shortly  afterwards  the  doctrine  was  not  upheld.  In  the  case  of  Reg, 
V.  Gould,  9  C.  &  P.  364,  there  had  been  no  argument  It  was  not  be- 
cause the  statute  made  it  competent  to  the  jury  to  convict  a  man  of  the 
misdemeanor  that  it  was  necessary  he  should  be  convicted,  and  by  that 
means  escape  the  higher  penalty  which  woiild  attach  to  the  minor 
felony  involved  in  the  matter.  As  to  the  case  of  Reg.  v.  Archer^  2 
Moo.  C.  C.  283,  the  question  was,  whether  upon  a  joint  indictment 
one  party  could  be  convicted  of  a  felony  and  the  other  of  a  misde- 
meanor. It  was  held  they  could.  Then  in  Reg,  v.  GvttridgeSy  9 
Car.  &  P.  471,  Baron  Parke  said  that  in  an  indictment  for  felony  they 
ought  not  to  convict  of  a  complete,  independent,  and  distinct  assault, 
but  only  of  such  an  assault  as  was  connected  with  the  felony  chained. 
In  the  case  of  Reg.  v.  St  George,  9  C.  &  P.  483,  for  attempting  to 
fire  a  pistol,  with  intent,  &c.,  the  question  was,  whether  the  prisoner 
could  be  convicted  of  an  assault  committed  with  his  hand  prior  to 
having  drawn  out  the  pistol  ?  Baron  Parke  said  his  idea  was  that  the 
prisoner  could  only  be  found  guilty  of  that  assault  which  was  involved 
in  and  connected  with  firing  the  pistol.  They  then  came  to  the  case 
which  underwent  the  consideration  of  the  fifteen  judges,  Reg.  v.  Phelps^ 
1  Car.  &  Mar.  180,  an  indictment  for  murder.  Phelps  had  struck  the 
deceased  with  his  fist  sevemi  times,  but  then  went  away,  and  was  ' 
not  present  when  the  fatal  blow  was  struck.  The  jury  found  Phelps 
guilty  of  the  assault,  but  acquitted  the  others  altogether.  The  point 
was  reserved,  and  the  judges  held  that  the  conviction  was  wrong, 
because  the  blows  were  disconnected  with  the  cause  of  death.  How 
was  it  possible  to  distinguish  that  case  from  the  present?  Then  they 
came  to  the  case  which  had  been  relied  upon  by  his  friends  at  the  trial 
for  the  murder ;  Reg.  v.  Crumpton,  1  Car.  &  Mar.  597.  Then  there 
was  the  case  of  Reg.  v.  Boden,  1  Car.  &  K.  395,  where  Baron  Parke 
had  left  the  assault  to  the  jury,*  but  upon  conviction  gave  so  slight  a 
punishment  that  the  point  was  not  reserved.  It  was  monstrous  to 
suppose  that  where  a  party  was  acquitted  of  a  felony,  he  might  be 
convicted  of  an  assault  which  was  totally  disconnected  from  the  fel- 
ony. It  was  not  because  a  felony  involved  an  assault,  that  therefore 
you  might  convict  a  man  of  any  assault  whatever.  Reg.  v.  Birch,  1 
Den.  C.  C.  185 ;  2  Cox,  C.  C.  22,  was  a  robbery.  The  prisoner  was 
acquitted  of  the  robbery  and  convicted  of  the  assault,  but  it  was  clear 
that  the  main  point  there  was  the  intention  to  rob.  It  was  considered 
as  one  and  the  same  transaction.  The  jury  negatived  the  intent. 
The  greatest  consideration  was  given  to  Mr.  Greaves^s  note  to  Rus- 
sell, who  had  contended  that  it  was  necessary  that  the  intent  to  com- 
mit  the  felony  should  be  made  out  in  order  to  warmnt  the  conviction 
for  the  assault     The  contention  had  been  as  to  the  conectness  of  that 
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note.  The  judges  held  that  the  jury  had  properly  convicted  of  the 
assault  The  next  case  was  that  of  Reg",  v.  Greenwood^  2  C.  &  K. 
389,  tried  before  Mr.  Justice  Wightman ;  a  robbery  with  violence. 
There  was  no  proof  of  the  robbery,  but  only  of  an  assault  Mr.  Jus- 
tice Wightman  consulted  Mr.  Justice  Cresswell,  and  then  said  the  pris- 
oner could  not  be  found  guilty  of  the  assault  unless  it  appeared  that 
it  was  committed  in  the  progress  of  something  which,  when  com- 
pleted, would  be  with  the  intent  of  committing  a  felony ;  therefore, 
unless  the  jury  were  satisfied  the  prisoner  intended  to  rob  at  the  time 
he  assailed  the  prosecutor,  he  could  not  be  convicted.  Reg-,  v.  Connor 
was  directly  in  point  An  acquittal  was  directed  by  the  chief  baron, 
through  Serjeant  Murphy,  because  the  death  was  not  connected  with 
the  assault  In  Reg.  v.  Bamett^  2  Car.  &  K.  594,  Mr.  Justice  Cresswell 
said  the  jury  ought  not  to  convict  of  an  assault  which  was  uncon-» 
nected  with  the  robbery.  In  all  the  cases  there  was  not  one  in  which 
the  party  had  been  convicted  of  an  assault  which  was  unconnected 
with  the  principal  transaction  charged.  In  Reg.  v.  Kingj  2  Cox,  C. 
C.  95,  Lord  Denman  had  held  differently  from  the  other  judges  in  the 
other  cases. 

Williams,  J.  In  the  case  of  Reg.  v.  Auit/,  2  Cox,  C.  C.  282,  he 
had  concurred  with  Baron  Piatt,  and  he  believed  the  distinction  in 
which  he  concurred  was  this :  If  the  prisoner  was  found  in  a  transac- 
tion of  killing  by  violence,  and  the  evidence  for  the  crown  showed 
that  there  was  such  a  transaction,  but  that  the  prisoner  was  not  one 
who  was  implicated,  then  he  must  be  acquitted  generally,  although 
he  may  have  been  guilty  of  the  assault  upon  the  deceased,  because 
then  the  assault  was  not  a  part  of  the  imputed  transaction  ;  but  if 
the  evidence  for  the  crown  failed  to  show  that  there  was  any  such 
transaction  as  a  'death  by  violence,  but  that  it  was  attributable  to 
natural  causes,  but  also  that  there  was  a  transaction  amounting  to 
an  assault,  in  which  the  prisoner  was  implicated,  and  nothing  more, 
then  the  jury  might  convict  of  the  assault,  because  the  only  transac- 
tion charged  was  proved,  and  the  prisoner  was  shown  to  have  been 
guilty  of  it 

» 

The  Solicitor  General.  There  was  a  distinction  in  this  case. 
Death  there  appea/ed  to  have  proceeded  from  natural  causes,  and 
there  was  nothing  beyond  the  assault.  The  charge  terminated  with 
the  assault,  and  could  be  carried  no  farther.  But  in  the  present  case 
they  had  the  fact  of  a  death  by  violence  occasioned  by  somebody 
else ;  and  it  involved  this  question,  whether  if  a  man  was  indicted  for 
murder,  and  it  appeared  that,  instead  of  the  assault  he  committed 
having  occasioned  the  death  that  somebody  else  was  guilty  of  the 
murder,  you  could  find  the  prisoner  guilty  of  the  assault 

Talpourd,  J.  Suppose  the  order  of  proRf  had  been  inverted,  and 
the  medical  men  had  been  first  called  and  proved  the  death  to  have 
been  occasioned  in  some  other  way,  then  it  had  been  conceded  by 
the  prosecution  that  they  could  not  bring  it  home  to  the  prisoners,  the 
evidence  of  the  assault  would  have  been  rejected. 
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The  Solicitor  General.  Of  course  the  judge  would  have  stopped 
the  case.  In  Reg,  v.  Rooke^  it  was  proved  that  the  ill  treatment  bad 
taken  place  many  months  before,  but  there  was  no  evidence  to  con- 
nect the  death  with  the  violence,  and  it  was  proved,  that  the  deceased 
had  died  from  natural  causes ;  still  Baron  Piatt  held  that  the  prisoners 
might  be  ^convicted  of  an  assault.  He  was  desirous  of  treating 
every  decision  with  the  greatest  possible  respect ;  but  he  owned  he 
could  not  understand  the  principle  upon  which  that  decbion  was 
come  to,  because  you  might  convict  a  man  of  an  assault  upon  an 
indictment  charging  another  offence,  if  it  turned  out  that  at  some 
time  or  other  the  man  had  committed  an  assault  If.  it  was  wanted 
to  show  the  mind  and  disposition  of  the  accused  towards  the  deopased 
—  to  show  a  grudge  of  old  standing,  and  an  assault  was  proved,  but 
the  prosecution  fauedto  prove  that  the  accused  occasioned  the  death, 
could  any  one  say  that  the  jury  could  convict  the  party  of  an  assault? 
What  limitation  would  the  court  apply  to  the  statute  ?  Was  not  the 
true  principle  to  be  collected  from  all  the  cases  —  that  a  party  might 
be  convicted  of  an  assault  when  the  indictment  involved  a  charge  of 
violence,  if  the  assault  was  immediately  connected  with  the  principal 
felony  with  which  the  prisbner  was  charged,  so  that,  from  a  failure 
of  proof  of  any  of  the  circumstances  to  constitute  the  offence,  the 
parties  in  one  and  the  same  transaction  might  be  convicted  of  an 
assault?  It  wus  quite  clear  that  the  acts  charged  in  this  second 
indictment  did  not  occasion  the  death,  and,  therefore,  these  parties 
were  not  before  put.  in  peril.  The  prisoners  at  the  first  trial  had 
insisted  that  they  could  not  be  convicted  of  the  murder  because  thQ 
assaults  were  not  the  cause  of  death,  but  were  disconnected  with  it» 
The  statute  said  that,  in  cases  of  felony,  where  the  evidence  did  not 
warrant  a  conviction  for  the  felony,  the  jury  might  convict  of  an 
assault  But  was  it  obligatory  upon  the  jury  to  convict  of  the  assault  ? 
or  was  it  incumbent  on  the  judge  to  direct  the  jury  to  convict  of  the 
assault  ?    He  apprehended  not 

Williams,  J.  Suppose  an  indictment  for  murder,  and  that  the 
judge  omitted  to  instruct  the  jury  that  the  prisoner  might  be  con- 
victed of  manslaughter,  could  he  be  afterwards  indicted  for  man- 
slaughter? 

The  Solicitor  General,  The  charge  of  manslaughter  was  involved 
in  that  of  murder. 

Williams,  J.  A  man  is  in  jeopardy  for  any  part  of  the  offence 
charged  in  the  indictment 

The  Solicitor  General.  The  act  of  Parliament  says,  that  if  a  party 
be  charged  with  a  felony,  and  the  evidence  fails  to  prove  it,  but  is 
sufficient  to  warmnt  a  conviction  for  assault,  he  might  be  con- 
victed of  assault  Did  that  apply  to  a  case  where  a  party  was  charged 
with  a  series  of  assaults  >  It  the  jury  could  only  convict  of  one 
assault,  the  prisoners  would  go  free  as  to  kll  the  others.  In  the  case 
of  Reg.  V.  Vandercomb^  1  L^ach,  for  burglary  and  stealing,  it  was 
found  that  they  could  not  convict  the  prisoner  of  stealing,  and  he  was 
acquitted.     They  then  indicted  him  for  the  burglary  with  intent  to 
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•teal.  He  pleaded  autrefois  acquit.  The  judge  said  it  was  not  the 
same  ofience;  he  had  not  been  in  peril  for  the  same  oiTcnee;  he 
could  not  have  been  convicted  before  upon  the  same  evidence.  Hq 
submitted  that  the  learned  judge  was  right  in  his  direction,  and  that 
the  conviction  was  good. 

Slade^  in  reply.  The  prisoner  had  stood  his  trial  upon  every  thing 
contained  in  the  indictment ;  if  he  could  have  been  convicted  of  an 
assault,  he  had  been  acquitted  of  it  upon  the  first  indictment.  He 
admitted  that  the  jury  could  not  convict  o{  ah  assault  wholly  inde- 
pendent of  the  felony,  but  he  contended  that  these  assaults  were 
completely  mixed  up  with  it.  This  court  was  now  called  upon  to 
overrule  the  decisions  of  Mr.  Justice  Allan  Park,  Baron  Parke, 
Justices  Cresswell,  Coltman,  and  Coleridge,  Lord  Denman,  Chief 
Justice  Tindal,  and  Baron  Piatt ;  and  for  what  purpose  ?  Not  for 
the  purpose  of  reconciling  conflicting  opinions  —  not  for  the  purpose 
of  settling  any  great  principle  of  law ;  but  for  the  purpose  oi  giving 
a  different  construction  to  the  words  of  an  act  of  Parliament  to  that 
which  had  prevailed  ever  since  that  act  had  passed.  And  why  ?  For 
the  purpose  of  punishing  two  miserable  individuals  who  had  already 
been  sufficiently  punished,  who  had  been  held  up  to  public  execra- 
tion by  the  press,  which  in  doing  so  had  not  spared  the  ermine  of 
one  of  their  lordships.  For  such  a  purpose  this  court  was  asked  to 
overrule  all  these  decisions.  If  the  case  had  been  argued  before  Mr. 
Justice  Talfourd  at  the  trial,  and  he  had  left  the  question  of  assault 
to  the  jury,  and  they  had  found  the  prisoners  guilty,  with  what 
chance  of  success  could  they  have  come  to  this  court  with  all  these 
authorities  against  them  except  the  solitary  one  of  Re§^.  v.  Crumpton  ? 

Williams,  J.,  would  put  the  case.  Supposing  a  woman  indicted 
for  murder  of  a  bastard  child,  where  the  jury  were  at  liberty  to  acquit 
of  the  murder  and  find  guilty  of  the  concealment,  was  the  judge 
bound  to  leave  the  concealment  to  the  jury,  or  could  she  be  indicted 
for  the  concealment  afterwards  ? 

Slade.  It  was  difficult  for  him  to  say  what  the  judge  was  bound 
to  do.  If  the  learned  judge  asked  whether  it  was  the  judge's  duty, 
he  should  say  it  was.  The  law  assumed  that  every  judge  knew  the 
law.  So  far  as  the  peril  of  the  prisoner  went,  it  was  not  said  that 
the  judge  had  any  discretion.  The  judge  was  not  named  in  this  act 
of  Parliament,  but  only  the  jury. 

Williams,  J.  But  is  it  his  duty  to  leave  it  to  the  jury  in  all 
such  cases  ? 

Slade,  I  am  at  his  mercy.  If  a  man  with  a  drawn  sword,  and  I 
am  naked,  stands  before  me,  I  am  to  expect  he  will  run  me  through. 

Pollock,  C.  B.  But  if  he  does  not  wish  to  run  you  through.  Is 
it  not  the  duty  of  the  judge  ? 

Blade.     Yes }  I  think  it  is. 

Martin,  B.     Suppose  the  learned  judge  had  left  the  question  of 
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assault  to  the  jury,  and  they  had  found  the  prisoners  guilty  of  the 
assault,  could  they  afterwards  have  been  indicted  for  an  assault  which 
did  not  conduce  to  the  death  ? 

Slade.  Not  if  it  was  included  in  that  indictment ;  by  an  averment 
they  could  get  out  of  it. 

Martin,  B.  Suppose  that  beating  in  the  morning  and  beating  in 
the  afternoon  caused  death ;  the  indictment  iilduded  both  beatings ; 
the  jury  acquitted ;  the  beating  in  the  morning  did  not  conduce  to 
the  death,  but  the  beating  in  the  afternoon  did ;  could  he  be  tried  a 
second  time  for  the  beating  in  the  morning  ? 

Slade.     Certainly  not.     That  is  my  case. 

E.  W.  Cox^  for  the  female  prisoner,  replied.  His  client  had  been 
in  peril  before.  The  solicitor  general  had'  said,  here  you  have  been 
indicted  before,  but  you  could  not  have  been  lawfully  convicted; 
therefore,  you  were  not  in  peril.  But  the  answer  was,  that  the  jury 
might  have  convicted  if  the  evidence  would  have  justified  it,  and  they 
did  not  convict  only  because  they  were  of  opinion  that  the  evidence 
did  not  establish  the  charge.  Still  they  might  have  done  so  if  they 
had  pleased ;  it  would  have  been  a  lawful  conviction,  and  only  the 
royal  pardon  would  have  relieved  from  the  consequences.  Therefore, 
they  had  been  in  peril.  All  these  assaults  were  included  in  the  first 
indictment ;  therefore,  the  prisoners  then  stood  in  peril  upon  the  very 
charges  which  were  now  brought  against  them.  The  judge  was 
bound  to  put  those  assaults  to  the  jury,  and  it  was  for  the  jury  to 
say  whether  or  not  they  believed  the  evidence  of  the  medical  wdtness  as 
to  whether  these  acts  did  or  did  not  conduce  to  the  death,  and  it  wba 
at  the  option  of  the  jury  to  believe  that  evidence  or  not  They  had  a 
full  right  to  disbelieve  the  surgeon,  and  to  act  upon  their  own  view 
of  the  cause  of  death,  and  to  hold  that  those  assaults  did  conduce 
to  the  death.  Besides,  what  right  has  this  court  to  assume  that  the 
jury  acquitted  because  of  the  surgeon's  evidence  ?  The  reasons  for 
their  verdict  are  not  stated,  and  it  may  have  been  that  they  did  not 
consider  the  assaults  proved,  or  that  they  were  justifiable  assaults,  or 
any  capricious  reason.  The  court  cannot  sit  in  judgment  upon  the 
verdict  of  the  jury  upon  a  question  of  fact 

Talfourd,  J.  The  grand  jury  had  not  found  the  bill  for  the 
assaults,  they  had  found  the  bill  for  murder.  The  question  was, 
whether  these  assaults  were  included  in  the  first  indictment. 

E.  W.  Cox,  They  were  not  only  expressly  charged  in  tlie  indict- 
ment, but  actually  put  in  evidence  -in  order  to  sustain  the  charge. 
Upon  that  point  there  can  be  no  doubt 

Pollock,  C.  B.,  said  the  court  would  take  time  to  consider  the  case. 

The  court  having  intimated  that  there  was  a  difierence  of  opinion 
among  the  judges,  and  that  it  was  desired  that  the  question  should 
be  re-argued  before  all  the  jud^s,  accordingly  they  appointed  for  that 
purpose  Saturday,  January  35, 1851. 
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[Before  Lord  Campbell,  C.  1^  Jertis,  C.  J.,  Pollock,  C.  B.,  Vakte  and  Maulb, 
BB.,  pATTESOfT  and  Coleridge,  JJ.,  Alderbok,  B.,  Wi«HTMAif,  Caesswxll, 
Erls,  Williams  anil  Talfouro,  JJ^  and  MARTWy  &] 

Slade,  having  read  the  ease,  (atUey  p.  428,)  said,  that  he  should  now 
submit  two  propositions,  and  if  he  succeeded  in  either  of  them,  he 
should  be  entitled  to  the  judgment  of  the  court  The  first  was,  that 
the  true  issue  raised  by  the  plea  of  autrefois  acquit  was  not  presented 
to  the  jury  by  the  learned  commissioner  who  tried  that  issue,  but  that 
he  did  in  fact  direct  the  jury  to  found  their  verdict  upon  another  and 
altogether  different  issue,  which  was  not  raised  by  the  pleadings,  and 
that  if  the  jury  had  been  properly  directed  upon  the  issue  as  really 
raised  by  the  plea,  they  must  have  been  entitled  to  an  acquittal.  The 
oliier  proposition  which  he  should  have  the  honor  to  submit  was  that 
which  be  had  ahready  argued  at,  he  feared,  tedious  length,  before  five 
of  their  lordships  in  the  Exchequer  chamber,  namely,  that  by  reason 
of  the  provisions  of  the  stat  1  Vict  c.  85,  s.  11,  the  prisoners  might 
have  been  convicted  of  assault  for  the  assaults  which  were  then  charged 
and  put  in  evidence  against  them,  and  therefore  were  entitled  to  their 
plea  of  autrefois  acquit  when  the  same  identical  assaults  were  again 
sought  to  be  chaiged  and  proved  under  a  second  indictment 

The  prisoners  were  tried  at  the  Spring  assizes  for  Devon  for  the 
murder  of  Mary  Ann  Parsons.  The  cause  of  death  was  stated  in  as 
many  as  six  counts.  He  admitted  thatit  was  not  necessary  to  prove 
all  the  assaults  precisely  as  laid,  nor  was  it  necessary  to  prove 
the  time  at  which  it  was  stated  they  had  taken  place,  but .  it  was 
material  to  consider  the  mode  in  which  the  prosecutor  had  stated  his 
charge,  for  the  court  would  then  be  able  to  collect  that  these  assaults 
were  part  of  the  very  act  and  transaction  which  the  crown  had  prose- 
cuted as  a  felony  by  the  indictment  There  could  be  no  doubt  that  it 
was  so,  for  it  was  not  only  so  charged,  but  it  was  opened  by  the  coun^ 
sel  for  the  crown  that  they  should  rely  upon  the  assaults  as  tending 
to  piOTe  the  charge  of  murder.  At  the  trial  for  murder  these  assaults 
were  proved,  and  three  were  relied  upon.  The  first  was  proved  to 
have  taiken  place  on  the  5th  of  November;  the  second  at  the  end  of 
Noyember,  or  be^nning  of  December ;  and  the  third  on  the  11th  of 
December.  No  other  assault  was  proved.  On  the  second  trial  no 
other  assaults  were  proved.  The  first  trial  proceeded  at  very  great 
length,  until  it  was  necessary  to  call  the  medical  evidence  to  prove 
the  cause  of  death.  The  medical  men  swore  that  the  cause  of  death 
was  a  blow  upon  the  head,  given  apparently  shortly  before  death,  and, 
as  there  was  a  total  absence  of  evidence  to  show  whether  either  of  the 
prisoners  gave  the  blow,  the  prisoners  were  acquitted.  This  evidence 
of  the  medical  men  came  upon  the  crown  completely  by  surprise,  and 
the  counsel  were  not  prepared  to  argue  whether  the  parties  could  be 
convicted  of  an  assault  It  was  thrown  out  by  the  learned  judge 
whether  they  could  not  be  convicted  of  the  assault.  It  became  his 
duty,  then,  to  submit  that  they  could  not,  and  he  cited  the  case  of 
Beff.  v.  OrumpiOHj  and  there  was  an  end  of  the  question.  There  was 
no  argument    The  learned  judge  was  to  hold  the  balance  between 


s 


464  CROWN  CASES  RESEBVED,  1860^1. 

■  ■  ■■       ■  J  if 

Regina  v.  Bird  &  Wife. 

both  parties,  and  when  the  counsel  for  the  prosecution  had  no  answer 
to  give  to  that  case,  the  learned  judge  had  done  right  in  (»dering  an 
acquittal.  Since  the  trial,  they  had  had  occasion  to  go  through  all 
the  cases,  which  showed  that  Reg.  v.  Crumpton  was  not  conclusive. 
At  the  last  Summer  assizes  the  prisoners  were  indicted  for  an  assault, 
and  that  raised  the  question  whether  they  could  not  have  been  before 
convicted  of  an  assault.  The  prisoners  put  in  a  plea  of  amUrefois 
acquit,  that  the  assaults  included  in  the  felony  and  .murder  charged 
upon  them,  of  which  they  had  already  been  acquitted,  were  the  same 
as  those  charged,  in  the  present  indictment  The  replication  was  that 
they  were  not  acquitted  of  the  murder,  including  the  same  assaults 
charged  in  this  indictment  No  new  assaults  were  proved.  The 
learned  judge  (Mr.  Gurney)  called  upon  him  to  prove  what  were  the 
assaults  before  proved.  He  produced  evidence  to  show  what  had 
been  proved  on  the  first  trial,  and  the  prosecution  called  the  surgeon  to 
prove  what  was  his  opinion  as  to  the  cause  of  death,  and  that  the 
assaults  in  question  did  not  conduce  to  the  death ;  and  he,  for  the 
prisoners,  contended  that  they  were  entitled  to  an  acquittal  upon  the 
issue  raised.  The  learned  judge,  however,  directed  the  jury  in  these 
words :  "  I  directed  them,  if  they  were  satisfied  that  there  were  several 
distinct  and  independent  assaults,  some  or  any  of  which  did  not  in 
any  way  conduce  to  the  death  of  the  deceased,  it  would  be  their  duty 
to  find  a  verdict  for  the  crown."  That  was  not  the  proper  issue,  nor 
the  question  the  jury  were  to  try.  If  the  assaults  had  conduced  to 
the  death  of  the  deceased,  the  prisoners  were  guilty  of  murder.  The 
issue  which  the  learned  judge  put  to  the  jury  was  not  raised  by  the 
pleadings,  and  it  amounted  to  such  a  misdirection  that  the  prisouers 
were  entitled  to  the  judgment  of  the  court.  The  simple  issoe  should 
have  been  this  —  whether  or  not  the  assaults  now  charged  were  the 
same  assaults  as  those  charged  in  the  first  indictment.  The  plea  set 
forth  a  previous  indictment  for  murder,  and  that  the  murder  charged 
included  divers  assaults.  A  murder  might  possibly  include  divers 
assaults,  and  this  indictment  included  those  divers  assaults  which  the 
prosecutor  chose  to  charge  in  his  indictment  as  causing  the  death. 
The  plea  then  averred  that  the  prisoners  were  acquitted  of  the  mur- 
der, including  those  very  assaults,  and  then  came  the  question  of  fact 
for  the  jury  as  to  the  identity  of  the  assaults,  and  they  were  admitted 
to  have  been  identical.  The  issue  joined,  then,  was  upon  that  fact, 
and,  if  that  issue  had  been  left  to  the  jury,  they  must  have  found  for 
the  prisoners.  But  a  different  issue  was  left  to  them.  K  the  crown 
wished  to  raise  a  different  issue,  it  should  have  been  by  pleading,  and 
then  the  important  question  would  have  arisen,  whether  it  was  neces- 
sary, in  case  of  nlurder  or  manslaughter,  that  an  assault  of  which  the 
party  might  be  convicted  under  the  statute  must  be  an  assault  con- 
ducive to  the  death ;  but  upon  these  pleadings  that  question  could 
not  be  raised.     This  point  was  not  argued  the  other  day. 

Talfourj),  J.     That  was  one  of  the  points  powerfully  put  to  us  by 
Mr.  Cox. 

Martin,  B.     Yes ;  and  it  was  a  very  important  one. 
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Crbsswell,  J.  The  question  will  be,  whether  you  were  acquitted 
before.  Supposing  Lord  Denman's  Act,  enabling  parties  to  be  con- 
victed of  an  assault,  had  never  passed,  of  what  then  would  you  have 
been  acquitted  ? 

Slade.     Of  every  thing  contained  in  the  indictment. 

LoRn  Campbell,  C.  J.  Before  that  act  passed  you  would  not  have 
been  previously  m  periL 

Cresswell,  J.  You  say  now  that  you  were  acquitted,  not  only 
of  the  assaults  which  conduced  to  the  death,  but  of  all  the  assaults 
of  which  evidence  could  have  been  received  upon  this  indictment, 
because  you  were  in  peril  by  reason  of  Lord  Denman's  Act ;  and 
the  question  is,  whether  you  were  in  peril,  and  that  depends  upon 
another,  whether  the  learned  judge  could  have  directed  a  conviction 
for  an  assault 

Lord  Campbell,  C.  J.  The  matter  turns  upon  the  construction  of 
that  act  of  Parliament.  If,  upon  the  constraction  of  that  act  of  Par- 
liament, the  prisoners  might  have  been  convicted  on  the  first  trial  of 
ao  assault,  then,  upon  the  second  triaHhey  would  be  in  peril  a  second 
time  if  they  might  have  been  convicted  on  the  first  triaL 

Alderson,  B.  If  they  could  have  been  convicted  the  first  time,  no 
doubt  they  were  in  periL 

Lord  Campbell,  C.  J.  They  could  not  have  been  convicted  of  the 
assault  except  under  Lord  Denman's  Act  The  question  is,  therefore, 
upon  the  construction  of  tiiat  act 

Slade.  That  did  not  get  rid  of  the  first  question,  whether  the 
proper  issue  had  been  left  to  the  jury.  He  would  now  turn  to  the 
second  proposition,  that  the  prisoners,  having  been  once  in  peril,  could 
not  be  med  again  for  the  same  offence. 

Lord  Campbell,  C.  J.  You  have  only  to  show  that  they  were  in 
peril  the  first  time  for  the  offence  With  which  they  were  charged  on 
the  second  occasion. 

Slade,  That  question  would  depend  upon  the  proper  construction 
to  be  put  upon  Lord  Denman's  Act,  1  \jct  c.  85,  s.  11.  That  sec- 
tion was  in  these  words :  "  That  on  the  trial  of  any  person  for  any  of 
the  offences  thereinbefore  mentioned,  or  for  any  felony  whatever, 
where  the  crime  charged  shall  include  an  assault  against  the  person, 
it  shall  be  lawful  for  the  jury  to  acquit  of  the  felony,  and  find  a  ver- 
dict of  guilty  of  assault  against  the  person  indicted,  if  the  evidence 
shall  warrant  such  finding."  He  apprehended  that  did  not  mean  an 
assault  in  fact,  but  where  the  nature  of  the  crime  was  such  that,  ifki 
contemplation  of  the  law,  the  assault  would  be  against  the  person. 
Before  that  statute,  probably,  the  acquittal  for  a  felony,  whic|i  in- 
cluded an  assault,  would  not  have  been  a  bar  to  a  subsequent  indict- 
ment for  an  assault 

Lord  Campbell,  C.  J.     That  is  quUe  certain. 
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Slade  said  there  was  some  difference  of  opinion  as  to  the  mode  in 
which  that  statute  was  to  be  construed,  and  this  might  b^  traced  to 
a  note  in  Mr.  Greaves's  edition  of  Russell,  p.  782.  Learned  as  was 
the  editor,  he  believed  the  note  had  not  met  with  the  general  approval 
of  the  judges.  He  must  now  go  through  the  cases  as  they  had 
occurred,  alter  the  passing  of  this  act  in  lo37.  The  first  case  was  in 
1838,  Reg:  v.  EUiSy  8  Car.  &  Payne,  654.  It  was  an  indictment  for 
highway  robbery  with  violence.  The  jury  found  a  •special  verdict : 
''  We  find  the  prisoner  guilty  of  an  assault,  but  without  any  intention 
to  commit  a  felony."  It  was  held  that  the  special  finding  did  not 
take  the  case  out  of  Lord  Denman's  Act,  and  the  prisoner  was  sen- 
tenced for  the  assault.  That  was  decided  by  Mr.  Justice  Allan  Park 
and  Baron  Alderson. 

Alderson,  B.  At  onfe  time  I  was  of  opinion  that  it  depended  upon 
the  question  whether  the  assault  was  charged  as  well  as  the  other 
matters  in  the  indictment,  because  I  thought  it  was  equivalent  to 
finding  so  much  of  the  indictment  as  amounted  to  a  legal  offence, 
though  the  crime  was  not  charged  as  an  assault ;  and  at  that  time  I 
tiiought  it  w^s  not  within  the  statute,  because  the  party  could  not  be 
found  guilty  of  any  part  of  the  charge ;  but  subsequently  the '  judgea 
had  decided  that  the  crime  charged  was  that  contained  in  the  indict- 
ment, and  if  the  crime  included  an  assault,  the  party  could  be  found 
guilty  of  an  assault.  Murder  by  poisoning  did  not  include  an 
assault,  and  therefore  in  such  a  case  the  party  could  not  be  convicted 
of  an  assault 

Slade.  The  next  case  was  before  Baron  Parke,  (1840.)  Beg^.  v. 
OnttridgeSj  9  Car.  &  Payne,  471.  That  was  a  felonious  assault  upon 
a  female :  the  felony  was  negatived,  but  there  was  a  conviction  for 
an  assault  Baron  Parke  stated  that  in  an  indictment  for  felony  the 
jury  ought  not  to  convict  of  a  completely  independent  assault,  but 
only  of  such  an  assault  as  was  connected  with  the  felony 

LoBD  Campbell,  C.  J.  Unleae  you  allow  a  conviction  where  the 
act  is  done,  but  does  not  amount  to  a  felony,  I  do  not  see  where  the 
benefit  of  the  statute  would  arise,  because,  if  it  is  a  felony,  the  ends 
of  justice  are  served  without  any  such  enactment 

Sade,  If  the  parties  could  not  have  been  convicted  of  an  assault 
in  this  case,  there  was  no  case  in  which  parties  could  be  convicted  of 
an  assault.  He  was  not  prepared  to  say,  because  an  assault  was 
charged  in  an  indictment  for  felony,  that  therefore  a  person  might  be 
found  guilty  of  a  disconnected  assault 

Maule,  J.  Such  an  assault  could  not  be  admitted  in  evidence ;  it 
would  be  irrelevant 

Slade.  The  next  case  was  Reg^.  v.  St.  George^  9  Car.  &  P.  483, 
A  man  had  presented  a  pistol  at  another,  which  was  not  loaded ;  the 
question  was,  whether  that  was  an  assault  Baron  Parke  said  his 
idea  was,  that  the  prisoner  could  only  be  found  guilty  of  an  assault 
involved  in  the  commission  of  the  offence  with  which  he  was  charged. 
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The  felony  was  negatived ;  bat  he  was  convicted  for  the  assault.  The 
next  case  was  a  remarkable  one,  and  had  before  escaped  his  attention. 
Reg",  V.  BriviiloWy  2  Moody,  122.  It  was  a  felonious  assault  upon 
a  female  by  a  boy  under  14  vears  of  age,  by  law  considered  incapable 
of  committing  the  crime.  He  was  acquitted  of  the  felony,  but  con- 
victed of  the  assault    This  was  afterwards  affirmed  by  all  the  judges. 

Alderson,  B.  He  could  not  commit  the  felony,  therefore  the  as- 
sault could  not  liave  conduced  to  a  felony  never  committed.  Never- 
theless he  was  rightly  convicted  of  an  assault,  under  the  statute. 

SLade.  That  case  proved  his  argument  of  misdirection.  The 
assault  could  not  conduce  to  the  felony,  because  the  felony  could  not 
be  committed;  and  yet  the  boy  was  found  guilty  of  the  assault. 
The  act  of  Parliament  did  not  say  where  the  crime  of  felony  included 
an  assault^  but  where  the  charge  included  an  assault.  That  was  the 
decision  of  the  fifteen  judges,  and  was  the  law  of  the  land,  and,  as 
such,  had  been  acted  upon.  In  Reg.  v.  PooZ,  9  Car.  &  P.  7^,  which 
was  a  charge  of  manslaughter,  Baron  Gurney  said  that,  upon  the  evi- 
dence, the  felony  could  not  be  sustained,  but  the  prisoner  might  be 
convicted  of  an  assault.  That  was  exactly  the  case  of  the  Birds; 
there  was  no  evidence  to  show  by  whom  the  death  was  occasioned. 
The  next  case  was  in  1841,  before  the  late  Chief  Justice  Tindal.  Bjeg. 
V.  STPhane,  1  Car.  &  Mar.  212.  Three  persons  were  indicted  for 
cutting  and  wounding.  The  third  man  did  not  come  up  to  the  spot  till 
the  other  two  had  gone  away.  Chief  Justice  Tindal  held,  that  if  the 
jury  were  not  satisfied  he  had  a  felonious  intent,  they  might  convict 
him  of  an  assault  only.  It  was,  therefore,  not  necessary  that  the  as- 
sault should  conduce  to  the  felony  charged,  although  they  must  be 
connected  with. the  crime  charged. 

Alderson,  B.     That  is  the  common-sense  view  of  the  statute. 

Lord  Campbell,  C.  J.  Do  you  say  that,  in  an  indictment  for 
murder,  any  number  of  assaults  may  be  given  in  evidence,  and  that 
a  conviction  would  stand  as  to  all  of  them,  for  instance,  on  assaults 
proved,  with  a  view  to  show  the  animus  ? 

Slade,     I  am  not  sure  of  that. 

Parke,  B.  Yes,  if  they  be  averred  in  the  indictment  as  being  a 
part  of  the  offence  of  killing. 

Pollock,  C.  B.  Do  you  contend  that  it  turns  upon  the  object 
with  which  the  assault  was  given  in  evidence? 

Lord  Campbell,  C.  J.  That  would  give  to  the  prosecutor  the 
power  of  convicting  of  an  assault  by  showing  that  it  was  an  assault 
which  conduced  to  the  death. 

Slade.  My  point  is,  if  the  assault  was  charged  in  the  indictment 
as  leading  to  the  murder,  and  evidence  was  given  of  it,  the  prisoner 
might  be  convicted  of  that  assault. 

Pollock,  C.  B.     I  want  to  know  this :  Do  you  say  it  turns  upon 
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the  object  with  which  it  is  given  in  evidence  ?  If  given  for  a  collat- 
eral purpose,  then  he  would  not  be  in  peril ;  but  if  given  directly  with 
that  object,  then  he  would  be. 

Skide  said  that  would  depend  upon  whether  it  was  charged  in  the 
indictment 

Alderson,  B.  If  it  v^as  such  that  the  jury  might  have  drawn  the 
conclusion  that  it  conduced  towards  death,  then  the  man  has  been  in 
peril  for  murder. 

Slade.  He  was  in  peril  for  the  assault  If  the  prosecutor  had  not 
called  the  medical  testimony,  but  had  rested  his  case  upon  the  other 
facts,  no  doubt  the  jury  might  have  drawn  the  conclusion  that  the 
death  arose  from  those  assaults  which  were  given  in  evidence  upon 
the  felony ;  but  the  plea  of  autrefois  acquit  does  not  depend  upon 
whether  the  proper  evidence  wa^  adduced,  but  was  proved  by  any 
evidence  which  m^ht  have  been  produced.  In  the  case  of  Iteg',  v. 
Shielj  the  proper  evidence  was  not  produced.  In  the  case  of  JS^.  v. 
PhelpSj  1  Car.  &  M.  180,  (1842,)  it  was  held,  that  in  an  indictment  for 
murder  a  party  could  not  be  convicted  of  an  assault  committed  in  a 
previous  affray,  the  assault  being  in  no  wise  connected  with  the  cause 
of  death.  The  judges  said,  the  assault  must  be  one  that  formed  a 
constituent  part  of  the  greater  charge  of  felony,  not  of  a  distinct  and 
separate  assault  He  would  now  come  to  the  case  of  Reg,  v.  Crump* 
ton,  1  Car.  &c  M.  597,  (1842,)  decided  by  Mr.  Justice  Patteson.  It 
was  a  case  of  manslaughter  of  an  apprentice,  and  the  manslaughter 
was  put  an  end  to  by  the  surgeon,  who  said  the  boy  had  died  of  con* 
sumption.  It  was  submitted  that  he  might  be  convicted  of  an  assault 
Mr.  Justice  Patteson  said,  ^^  I  think,  in  order  to  convict  a  .person  of 
an  assault  under  this  statute,  it  must  be  an  assault  which  is  the  sub- 
ject matter  of  the  charge,  and  would  of  itself  be  a  felony  but  for  some 
other  cause ;  if  otherwise,  it  would  be  easy  in  a  case  of  manslaughter 
to  convict  a  person  of  an  assault  which  had  nothing  to  do  witfi  it 
I  think  no  assault  is  included  in  manslaughter  which  does  not 
conduce  to  the  death,  and  therefore  the  prisoner  is  entitled  to  be  ac- 
quitted altogether."  That  was  the  case  he  had  cited  before  Mr. 
Justice  Talfourd,  who  had  acted  upon  it,  and  Mr.  Gurney,  on  the 
second  trial,  had  adopted  the  very  words.  The  next  case  was  that 
of  Reg.  V.  FolkeSi  2  Moo.  &  R.  460,  (1843.)  In  her  trial  for  a  felonious 
assault  upon  a  child,  the  prisoner  was  acquitted  of  the  felonyi  but 
convicted  of  the  assault  The  chief  baron  had  expressed  himself 
clearly  of  the  opinion  tjiat  the  conviction  was  proper.  In  Reg.  v. 
BankeSj  Mr.  Justice  Maule  had  also  given  a  strong  opinion  that,  a 
child  consenting,  there  was  no  assault 

Maule,  J.  I  rather  think  I  have  given  two  strong  opinions,  and 
different  ones,  too.  I  was  rather  disposed  to  think  ultimately  that  a 
girl  under  ten  could  not  consent 

Slade.  The  next  case  was  Reg.  v.  Archer j  2  Moo.  282,  (1843.)  It 
was  a  case  of  felonious  cutting  with  intent  to  murder ;  the  prisoner 
was  acquitted  of  the  felony,  but  convicted  of  the  assault    It  came 
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before  all  the  judges,  who  held  the  conviction  to  be  right  Reg.  v. 
Boden,  1  Car.  &  Kir.  895,  (1844,)  was  before  Baron  Parke.  In  this 
case  Mr.  Grreaves's  note  was  alluded  to.  It  was  an  assault  with 
intent  to  rob.  The  jury  negatived  the  intention  to  rob,  and  Baron 
Parke  thought  the  prisoner  could  not  be  convicted  of  an  assault 
under  the  statute ;  but  he  conferred  with  Mr,  Justice  Coleridge,  and 
then  said  thdire  might  be  a  ponviction  for  the  assault,  and  Baron  Parke 
said  the  conviction  was  warranted  when  the  assault  tended  to  the 
felony.  He  would  ask,  if  Mr.  Justice  Patteson  had  this  case,  what 
chance  the  prisoner  would  have  had  in  coming  to  ask  to  be  relieved 
in  consequence  of  a  conviction  for  the  assault  ? 

Lord  Campbell,  C.  J.  You  would  look  to  the  evidence,  and  not 
to  the  opening  of  counsel,  or  it  would  be  open  for  the  prisoner's 
counsel  to  say,  ''  Although  you  opened  this  as  conducive  to  the 
offence  of  murder,  yet  it  has  no  such  tendency,  and,  therefore,  there 
can  be  no  conviction  for  an  assault" 

Talfourd,  J.  If  the  medical  evidence  had  been  called  first,  the 
evidence  as  to  the  assaults  could  not  have  been  given  at  all. 

Lord  Campbell,  C.  J.  The  order  in  which  the  evidence  was 
called  cannot  affect  the  question. 

Blade  would  suppose  that  the  crown  had  rested  their  case  without 
calling  the  medical  evidence,  and  he  had  called  them,  could  not  the 
prisoners  have  been  found  guilty  of  an  assault?  The  jury  were  not 
bound  to  believe  the  medical  testimony,  and,  therefore,  the  prisoners 
had  been  in  peril. 

Alderson,  B.  a  man  may  be  charged  with  murder  by  many 
acts ;  if  he  is  acquitted  of  the  murder,  is  he  not  acquitted  of  all  the 
assaults  connected  with  that  charge  ? 

Slade,     That  is  my  proposition. 

Alderson,  B.  Am  I  right  in  supposing  that  the  second  count 
charged  that  the  murder  was  committed  by  divers  bruises  inflicted 
on  different  days,  between  the  5th  of  November  and  the  1st  of  Jan- 
uary? Are  they  now  indicted  for  assaults  committed  between 
those  days  ? 

Slade.     Yes. 

Alderson,  B.  Then  the  same  assaults  were  included  in  the  first 
indictment 

Slade.  Yes.  In  Reg  v.  Lewisy  1  Car.  &  Kir.  419,  (1844,)  which 
was  a  case  of  manslaughter,  no  evidence  was  given  to  show  that  the 
death  was  caused  by  any  act  of  the  prisoners.  Mr.  Justice  Coleridge 
said,  if  the  felony  included  an  assault,  although  the  felony  was  not 
made  out,  the  man  might  be  convicted  of  an  assault  Reg.  v.  Birck^ 
1.  Denison,  C.  C.  185 ;  2  Cox,  Crim.  Cas.  22 ;  2  Car.  &  Kir.  19?,  was 
the  next  and  most  important  case.  This  was  an  indictment  for  rob- 
bery; the  prisoners  were  convicted  of  an  assault  under  the  advice  of 
VOL.  II.  40 


470  CROWN  CASES  RESERVED,  1850-61- 

Begtiui  0.  Bird  it  Wih, 

Mr.  Jufttice  Patteson,  but  the  point  was  leserved.  Baron  Parke 
delivered  the  judgment  The  judges  considered  the  prisoner  properly 
convicted ;  they  thought  the  enactment  was  not  to  be  confined  to 
cases  where  the  prisoner  committed  an  assault  in  the  prosecution  of 
an  attempt  to  commit  a  felony,  nor  was  it  to  be  extended  to  aU  cases 
where  the  indictnftnt  for  the  felony  on  the  face  of  it  charsed  an 
assault;  but  they  were  of  opinion  that,  in  order  to  coni^ct  of  an  as- 
sault, the  assault  must  be  included  in  the  charge  on  the  face  of  the 
indictment,  and  be  part  of  the  very  act  or  transaction  which  the 
crown  prosecuted  as  the  felony  by  the  indictment  In  the  present 
case,  were  not  the  assaults  part  of  the  transaction  ? 

Lord  Campbell,  C.  J.  The  medical  evidence  might  not  have 
been  believed,  and  then  the  prisoners  might  have  been  found  guilty. 

Slade.  said  that  the  test  was  not  only  the  evidence  that  vms  pro- 
duced, but  that  which  might  have  been  produced. 

Alderson,  B.  I  suppose  the  medical  evidence  want  upon  the 
ground  that  the  death  was  solely  to  be  referred  to  the  blow. 

Skule.  Yes.  Reff.  v.  Birch  had  been  the  ruling  case  ever  since 
its  decision. 

Lord  Campbell,  C.  J.  It  is  very  materially  in  your  favor  when 
you  show  that  these  assaults  were  charged  in  one  of  the  counts  of  the 
first  indictment 

Slade.  The  next  case  after  that  was  in  the  same  year,  Reg.  v. 
Kingy  2  Cox,  Crim.  Cas.  95,  decided  by  Lord  Denman.  It  also  was 
a  case  of  manslaughter ;  the  death  was  proved  to  have  arisen  from 
natural  causes,  and  that  the  blows  had  no  influence  in  causing  the 
death;  but  Mr.  Cooke  Evans  suggested  that  the  assault  might  be 
found.  Lord  Denbam  said  the  question  was,  Did  the  charge  made 
include  an  assault?  If  it  did  include  the  assault,  it  seemed  to  be  the 
opinion  of  the  judges  that  if  the  fact  should  be  proved,  and  the  felony 
failed,  but  the  assault  was  established,  the  case  came  within  the 
statute,  and  the  evidence  of  the  assault  must  go  to  the  jun^.  In  bis 
case  the  evidence  was  directed  alone  to  these  assaults.  There  was 
another  case  in  the  same  book,  Reg.  v.  Autp,  2  Cox,  Crim.  Cas.  282, 
tried  before  Baron  Piatt,  and  Mr.  Justice  Williams  was  consulted. 
The  learned  judge  said  he  thought  he  was  called  upon  to  leave  the 
question  of  assault  to  the  jury. 

Alderson,  B.  You  charge  a  man  with  assaulting  and  killing.  He 
did  assault,  but  he  did  not  kill 

Slade.  The  next  case  was  Reg.  v.  BameUj  2  Car.  &  Kir.  594, 
which  was  an  indictment  for  robbery,  but  the  robberv  was  disproved. 
Mr.  Justice  Cresswell  decided  that  the  jury  might  acquit  of  the 
robbery,  but  convict  of  the  assault 

Crbsbwell,  J.  Suppose  they  had  averred  that  Mrs*  Bird  had 
inflicted  the  blow,  and  she  had  been  found  guilty  of  that  blow,  and 
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Iben  it  would  have  been  apparent  the  other  blows  were  not  eonneoted 
with  the  death ;  the  death  by  violence  being  the  subject  matter  of  the 
indictment,  could  they  then  have  convicted  of  the  assault  ? 

Slade,  *  Yes ;  if  it  was  the  same  transaction. 

Jervis,  C.  J.  Can  you  convict  several  defendants  of  several 
assaults  when  the  murder  is  a  joint  transaction  ? 

Slade,  Perhaps  there  might  be  a  difficulty.  The  last  case  was 
that  of  Reg.  V.  Rooke^  an  indictment  for  murder.  The  cause  of 
death  was  proved  to  be  inflammation  of  the  lungs.  Mr.  Baton  Piatt 
decided  that  the  jury  could  not  convict  of  an  assault,  unless  it  was 
oonnected  with  the  death ;  but  he  was  of  opinion  the  assault  was 
included  in  the  chai^,  and  the  person  was  convicted  of  an  assault 
He  took  the  case  from  a  report  of  the  Central  Criminal  Court,  4  Cox, 
Crim.  Cas.  400.  The  act  of  Parliament  did  not  say  the  jury  might 
convict  of  ^  an "  assault,  but  of  assault  The  legislature  had  not 
imposed  upon  the  jury  the  necessity  of  stating  what  assault 

Talfourd,  J.  Then  you  say  he  might  be  found  guilty  of  several 
assaults? 

Blade.    Assault  is  nomen  coUectivum. 

Williams,  J.  Supposing  u|K>n  this  indictment  there  had  been 
some  additional  evidence,  and  the  prisoners  were  convicted  of  man- 
slaughter for  causing  the  death,  could  you  have  pleaded  OMtrefois 
ucquii  to  that  indictment? 

Blade.     Certainly.     Otherwise  you  might  indict  ad  infinitum. 

Aldbrson,  B.  If  a  person  is  indicted  for  murder  by  one  blow, 
which  would  not  have  caused  the  death  of  a  strong  person,  you  m^y 
show  the  ill  treatment  which  led  to  the  weakening  of  the  person; 
you  may  show  the  malice  by  the  previous  bad  conduct 

Blade. .  I  submit,  then,  first,  that  the  learned  judge  had  pref^^od 
upon  the  jury  an  issue  not  raised  by  the  pleading ;  and  second,  upon 
the  authorities  cited,  that  it  was  totally  immaterial  whether  the  blows 
conduced  to  the  death  or  not,  and  that,  as  they  had  been  part  of  the 
taAsaction  charged,  the  parties  had  been  in  peril  for  those  assaults  at 
«tbe  first  triaL 

Maule,  J.  It  is  uncertain  how  the  deceased  died.  She  is  dead— 
but  you  cannot  tell  how.  It  is  difficult « to  say  that  they  could  not 
have  been  convicted  of  an  assault 

LoRB  Campbell,  C.  J.  Suppose  the  jury  had  disbelieved  the 
medical  evidence,  they  might  have  found  them  guilty ;  then  it  is  diffi- 
cult to  say  they  were  not  in  the  peril  of  this  assault,  because,, if  they 
might  have  been  convicted  of  the  assault  included  in  the  murder,  they 
might  have  been  convicted  of  the  assault  when  murder  was  no  longer 
part  of  the  charge.  You  say  the  direction  on  their  second  trial  should 
have  been  whether  those  assaults  were  included  in  the  first  indict* 
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ment    If  so,  they  were  in  peril,  although  the  charge  of  felony  ndiglit 
not  have  been  completely  made  out 

Slade.  A  felony  of  this  description  includes  an  assault  in  point  of 
law.  He  submitted  he  had  shown  that  there  was  a  misdirection,  and 
that  the  prisoners  had  been  a  second  time  put  in  peril,  and  he  there- 
fore prayed  the  judgment  of  the  court  in  their  favor. 

E,  W.  Cox  was  about  to  address  the  court  for  the  female  prisoner. 

Lord  CAMPBEUi,  C.  J.     The  court  can  only  hear  one  counseL 

B.  W.  Cox.     We  appear  separately  for  the  prisoners. 

Alderson,  6.     Did  they  sever  in  their  plea  ? 

E.  W.  Cox.     No ;  it  was  a  joint  plea. 

Lord  Campbell,  C.  J.  Then  they  are  not  entitled  to  appear  by 
separate  counsel  here. 

JSL  W.  Coz  said  it  was  allowed  in  ProsPs  Case. 

Lord  Campbell,  C.  J.  There  the  prisoners  pleaded  severally- 
This  question  was  decided  in  (7  ConnelTs  Case.    We  cannot  hear  you. 

'  E.  W.  Cox  could  only,  then,  put  it  to  the  court  as  a  favor  under 
the  special  circumstances.  He  had  been  heard  without  objection  on 
the  previous  arRument,  and  not  anticipating  an  objection  now,  the 
same  division  of  the  argument  had  been  made  by  arrangement  now 
as  then,  and  he  was  not  going  to  travel  again  over  the  same  question. 
He  had  to  submit  quite  a  different  point. 

Their  lordships  having  consulted, — 

Lord  Campbell,  C.  J.  Under  those  circumstances,  the  court  will 
hear  you.  But  you  must  confine  yourself  to  the  single  argument  to 
which  you  allude. 

E.  W,  Coz.  Mr.  Slade's  aignment  has  turned  entirely  upon  the 
construction  of  the  statute.  He  had  now  to  subn^it  that  the  pris* 
oners  were  entitled  to  an  acquittal  upon  thehr  plea,  independently  of 
the  statute, 

Alderson,  B.  Do  you  mean  that  it  would  have  been  so  before  the 
statute  ? 

E.  W.  Cox.  Yes.  He  was  prepared  to  maintain  that,  upon  the 
general  law  of  autrefois  acquit^  the  prisoners  having  been,  in  fact^ 
tried  and  imperilled,  could  not  be  again  tried  for  the  same  act  or 
transaction,  whatever  the  legal  name  affixed  to  it  An  acquittal  for 
manslaughter  was  a  bar  to  an  indictment  for  murder,  and  vice  versa, 
although  they  were  different  offences  in  law ;  and  an  acquittal  for 
burglary  with  violence  was  successfully  pleaded  in  bar  to  an  indicts 
ment  for  murder.  Why?  Because  the  same  act  of  the  prisoner 
had  been  once  investigated,  he  had  been  tried  for  it,  and  might  have 
been  lawfully  convicted  of  it.  The  mistake  lay  in  confusing  a  qmea* 
tion  of  evidence  with  a  question  of  law.    If  the  act  chargeid  as  aa 
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ofienoe  can  be  pat  in  evidence  at  all,  the  jury  may  convict  upon  it 
lawfully  and  however  unsatisfactory  to  the  reason  such  a  conviction 
might  be,  it  would  be  good  in  law,  because  it  was  within  the  prov- 
ince of  the  jury,  and  there  would  be  no  remedy  but  the  royal  pardon. 
If,  then,  the  jury  mi^ht  lawfully  convict,  however  unreasonable  such 
conviction  might  be,  the  prisoners  are  in  peril.  Here  they  might  have 
convicted,  if  they  had  pleased,  even  against  the  direction  of  the  judge, 
and  that  would  have  been  a  lawful  conviction. 

Cresswbll,  J.  But  .this  is  an  indictment  for  a  misdemeanor,  and 
autrefois  ticquU  of  a  former  felony  cannot  be  pleaded  to  that 

J5L  Wi  Cox.  There  is  no  authority  for  this  general  assertion  of  the 
books.  The  case  in  Strange^  upon  which  it  is  said  to  be  founded, 
does  not  in  anv  way  justify  such  a  conclusion,  and  it  is  contrary  to 
the  principle  of  autrefois  acquit, 

Alderson,  B.  You  say,  then,  that  the  practice  of  centuries  is  wrong, 
for  the  judges  continually  direct  an  indictment  for  the  misdemeanor 
after  an  acquittal  for  the  felony.  You  say  that  in  such  cases  autrefois 
acquit  might  be  pleaded. 

E.  W.  Cox.  Yes,  if  the  very  same  act  was  charged  in  the  second 
indictment  as  in  the  first.  But  this  seldom  happens,  for  usually  it  is 
for  a  distinct  act  and  offence,  as  for  attempting  to  commit  a  felony 
and  such  like,  which  involves  something  more  than  the  mere  act 
charged  in  the  first  indictment.  If  it  were  not  so,  the  monstrous  con- 
sequence follows,  that  where  a  manslaughter  is  charged  by  a  long  series 
of  beatings,  the  prboner  might  be  convicted  and  punished  for  the  man- 
slaughter, and  then  indicted  and  punished  for  each  of  the  beatings. 

Lord  Campbell,  C.  J.  No.  The  misdemeanor  would  be  merged 
in  the  felony. 

J5.  W.  Cox.  Only  so  much  of  the  whole  transaction  as  actually 
produced  death.  If  the  reading  of  the  statute  contended  for  by  the 
crown  is  right,  the  consequence  suggested  would  result.  The  injustice 
of  it  would  be  obvious  in  case  of  a  conviction,  but  the  argument  was 
in  law  equally  applicable  in  case  of  an  acquittal.  But  he  would  not 
press  that  now.  Then,  even  if  the  statute  alone  is  to  determine  this 
question,  he  contended  that,  apart  from  any  construction  of  the  limit 
of  its  application  to  assaults  connected  with  the  charge  of  felony 
which  the  court  might  entertain,  the  prisoners  were  entitied  to  autrefois 
acquit. 

Lord  Campbell,  C.  J.  You  are  travelling  into  Mr.  Blade's  argu- 
ment 

E.  W.  Cox.  No.  He  was  contending  that,  as  a  consequence  of 
the  statute,  apart  from  any  differences  as  to  its  meanting^  the  prisoner 
had  been  in  peril.  The  argument  was  very  short,  but  it  seemed  to 
him  conclusive.  The  statute  gave  to  the  jury^  and  to  the  jury  alone, 
the  power  of  finding  the  prisoners  guilty  of  assault  It  did  not  say, 
"« if  the  court  shall  direct,"  but « it  shaU  be  lawful  for  the  jury^  ''  if  the 

40* 
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evidence  shall  warrant  each  finding ; "  that  is,  if  in  their  opinioh,  as  a 
question  of  fact^  it  shall  do  so.  Now  the  statute  having  vested  this 
power  in  the  jury,  whether  so  directed  by  the  judge  or  not,  and  evea 
against  his  direction,  if  they  pleased,  they  mig-fU  exercise  the  power 
so  given  to  them,  and  coming  to  the  opinion  that  the  evidence  did 
warrant  such  a  conclusion,  find  a  verdict  of  assault  In  this  ease 
the  assaults  in  question  were  in  evidence ;  the  jury  might,  if  they 
had  chosen  to  do  so,  have  used  the  power  given  to  them  by  the  stat- 
ute, and  said  that  the  evidence  did  warrant  them  in  finding  the  pris- 
oners guilty  of  assault,  and  might  lawfully  have  convicted  them  of  it 
accordingly ;  and,  therefore,  inasmuch  as  the  jury.might  then  and  there 
have  lawfully  convicted  them,  they  have  been,  in  fact,  in  peril  for  those 
assaults,  and  are  entitled  to  their  plea  of  autrefois  acquit. 

Rowej  Q.  C,  with  whom  was  Karslake,  contended  for  the  crown, 
that  the  conviction  must  be  confirmed.  He  agreed  that  if  the  pris- 
oners could  have  been  legally  convicted  of  the  assault  of  the  10th  of 
November,  on  the  first  trial,  they  could  not  a  second  time  be  tried  for 
the  same  assault ;  but  he  contended  that  they  had  not  before  been 
acquitted  of  that  charge,  and  could  not  legally  have  been  so  acquitted, 
and  therefore  they  had  not  before  been  in  peril.  It  must  be  identically 
the  same  transaction,  identically  the  same  peril.  He  would  first  address 
himself  to  the  construction  of  Lord  Denman's  Act  The  way  in 
which  the  case  had  been  opened  to  the  jury  could  not  be  a  test  as  to 
the  construction  to  be  put  upon  this  statute.  Mr.  Gurney,  at  the 
foot  of  the  case,  had  stated  the  circumstances  under  which  the  case 
was  opened  to  the  jury  in  March.  The  counsel  said,  if  he  should 
fail  in  proving  that  these  assaults  were  included  in  the  principal  charge 
of  murder,  he  should  nevertheless  insist  upon  these  assaults  as  proving 
the  animus  of  the  case.  It  was  first  material  to  show  of  what  these 
parties  were  acquitted  in  March. 

Lord  Campbell,  C.  J.  They  were  acquitted  of  all  those  things  of 
which  they  might  have  been  convicted ;  therefore  it  is  material  to  see 
of  what  they  might  have  been  convicted. 

Rowe  would  ask  what  was  the  meaning  of  the  words  in  the  statute 
"  of  the  crime  charged  "  ?  It  must  mean  the  crime  as  averred  on  the 
face  of  the  indictment 

Alderson,  B.  Does  not  the  crime  charged  necessarily  include  tlie 
assaults,  although  they  are  not  expressed  ? 

Rowe.  The  charging  the  crime  on  the  face  of  the  indictment  has 
little  to  do  with  the  matter;  those  who  framed  the  statute  contem- 
plated a  class  of  felonies  in  themselves,  vi  termini^  involving  an  assault, 
as  the  minor  proposition  is  included  in  the  major. 

Lotu)  Campbell,  C.  J.  A  murder  may  involve  several  assaults. 
Suppose  the  statute  had  been  thus :  Upon  the  trial  of  any  person  for 
any  of  the  offences  herein  mentioned,  which  crime  shall  include  an 
assault,  it  shall  be  lawful  to  acquit  of  the  felony  and  find  the  parties 
guilty  of  an  assault     Several  assaults  are  charged  upon  the  indict- 
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xnent  as  included  in  tbe  murder ;  if  the  statute  had  been  framed  so, 
luight  not  the  prisoners  have  been  acquitted  of  the  murder,  and  found 
guilty  of  those  assaults  ? 

Rowe  apprehended  not.  The  object  of  the  statute  was  to  enable 
the  jury  to  act  under  the  direction  of  the  judge,  when  the  judge  might 
consider  it  his  duty  to  direct  the  jury  particularly  upon  the  question 
of  assault  It  was  clear  that  an  indictment  for  rape  was  good,  although 
there  was  no  allegation  of  an  assault 

Lord  Campbell,  C.  J.  It  is  unnecessary  to  charge  an  assault, 
because  it  is  utterly  impossible  to  commit  the  crime  without  an  assault 

Maule,  J.     Murder  can  be  committed  without  an  assault 

Aldbrson,  B.     It  does  not  include  an  assault  necessarily. 

Parke,  B.  To  avoid  any  discussion  of  this  sort,  Mr.  Baron  BoUand 
and  myself,  the  first  circuit  we  went  after  the  passing  of  the  statute, 
directed  the  clerk  of  assize  to  introduce  the  assault  into  the  indict- 
ments. 

Rowe.  The  averment  of  an  assault  would  not  bring  a  case  within 
the  statute  which  was  not  within  the  statute  before.  In  the  case  of 
Meg'.  V.  Dilworthy  2  Moo.  &  Rob.  531,  the  evidence  established  the  fact 
that  the  mode  of  poisoning  was  by  forcibly  assaulting  the  party  and 
putting  the  poison  into  the  mouth.  The  felony  was  not  proved,  and 
it  was  submitted  that  the  prisoner  might  be  convicted  of  an  assault ; 
but  Mr.  Justice  Coltman  said  it  was  not  within  the  statute,  and  there 
was  no  averment  of  an  assault  upon  the  face  of  the  indictment 

Alderson,  B.  Suppose  the  indictment  bad  charged  an  act  of 
omission,  and  had  said  he  made  an  assault,  and  it  was  proved  that 
the  charge  of  omission  had  failed,  could  the  man  have  been  convicted 
of  slapping  the  other's  face  ? 

Rotoe.     I  apprehend  not 

Maule,  J.  This  is  an  indictment  for  murder  by  blows.  Do  you 
conceive  that  this  is  an  indictment  which  does  not  charge  an  €Lssault 
within  the  meaning  of  the  statute  ? 

Rowe.  The  averment  in  the  indictment  was  not  the  test  If  a 
murder  was  effected  by  a  blow,  whether  there  was  an  averment  for  an 
assault  or  not,  it  was  immaterial. 

Maule,  J.  Is  it  the  consequence  of  that  immateriality  that  such  a 
case  is  not  within  the  statute  ? 

Rotoe.  The  blow  strack  was  the  actual  assault  involved  in  the 
major  proposition  of  the  felony,  and  then  he  could  not  be  tried  again 
for  that  assault 

Maule,  J.  Then  you  hold  that  the  crime  charged  in  this  indict- 
ment includes  an  assault  ? 

Rowe.    No  doubt 
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Maulb,  J.  The  indictment  charges  that  the  blows  were  given,  and 
killed  the  girl ;  and  the  question  was,  whether  that  was  l£e  assooh 
or  not 

Rowe.     A  different  assault  was  not  within  the  statute. 

Maule,  J.  When  you  want  to  know  what  the  charge  is,  you  must 
look  at  the  indictment 

Rowe.  Not  so,  but  to  the  evidence.  The  indictment  is  in  gen- 
eral  terms,  and  the  prosecution  is  not  bound  by  averment  df  time 
or  place. 

Lord  Campbell,  C.  J.  If  you  want  to  know  what  the  charge  iB, 
surely  you  must  look  at  the  indictment 

Maule,  J.  You  say  that  if  you  look  at  an  indictment,  and  I  say. 
Does  the  crime  charged  include  an  assault  ?  the  answer  is,  '^  I  cannot 
possibly  tell." 

Rowe.    The  indictment  is  not  the  test 

Alderson,  B.  Here  the  second  count  charges  a  great  number 
of  assaults;  do  you  mean  to  say  that  this  was  not  an  assault 
charged  ? 

Rowe.  Not  within  the  meaning  of  the  statute.  In  the  case  of 
Reg.  v.  Waikins,  which  was  a  burglary  with  intent  to  commit  a  rape, 
an  assault  was  set  out  on  the  face  of  the  indictment  It  was  held 
that  the  case  was  not  within  the  statute. 

Alderson,  B.  Because  the  whole  crime  was  the  breaking  and 
entering  with  intent  to  commit  a  rape. 

Maule,  J.  According  to  your  statement,  you  could  not  have  found 
any  thing  from  that  indictment ;  you  mean  to  say,  sometimes  you 
can,  aind  sometimes  you  cannot  ? 

Rowe  apprehended  it  was  so.  An  averment  of  an  assault  proved 
nothing  one  way  or  the  other.  It  was  essential,  not  only  to  look  at 
the  words  of  the  indictment  for  the  crime  charged,  but  to  go  further. 
The  statute  provided  for  any  crime,  where  the  crime  charged  included 
an  assault,  that  the  jury  might  then  acquit  of  the  felony  and  convict 
of  the  assault 

Maule,  J.  What  are  the  jury  to  consider  that  the  crime  charged 
means  ? 

Rowe.    They  are  to  hear  what  the  judge  says  about  it 

WioHTMAN,  J.     Where  is  the  jadge  to  look  for  it? 

Rowe.     The  learned  judge  in  March  was  of  opinion  that  the 

S|ue8tion  of  assault  could  not  be  put  to  the  jury  when  the  evidence 
ailed  as  to  the  felony,  in  which  he  entirely  concurred*  He  put  it  to 
the  learned  judge  that  there  was  evidence  of  an  assault;  tney  were 
acquitted  of  the  capital  charge  because  there  was  no  evidence  that 


I 


CROWN  CASES  RESBBVED,  1860-51.  477   . 

BegteA  V.  Bird  &,  Wife. 

one  or  the  otber  struck  the  fatal  blow,  therefore  Ihere  was  no  evidonoe 
to  ^  to  tbe  jury.  As  to  tbe  assault,  be  beui  suggested  there  was 
evidence  for  the  jury. 

Talfourd,  J.  The  suggestion  proceeded  firom  you.  You  said, 
"  Cannot  they  be  found  guilty  of  an  assault  ?  "  I  think  I  said,  "  Was 
there  any  evidence  of  a  joint  assault?  These  are  separate  assauHs." 
You  referred  to  some  one  of  the  strongest  cruelties  practised  on  this 
unfortunate  girL  I  said  that  would  not  be  a  joint  assaMt,  unless  by 
both,  and  then  Stade  rose  with  the  case  of  neff.  v.  Crumpton.  You 
acquiesced,  and  said,  "  We  have  done  all  we  can."  That,  I  think,  is 
what  took  place. 

Rowe  felt  it  his  duty  to  suggest  that  there  might  be  a  case  of  as- 
sault ;  but  Reg.  V.  Crumpton  put  an  end  to  the  case ;  he  acquiesced, 
believing,  as  he  still  did,  that  it  was  correct  law.  Two  difficulties 
had  suggested  themselves  upon  this  statute ;  the  one  had  been  raised 
by  Mr.  Greaves's  note,  and  the  other  was  to  how  far  an  assault  not 
immediately  connected  with  the  capital  charge  could  be  left  to  the 
jury.  He  apprehended  that,  upon  that  point,  the  cases  down  to 
jR^g".  V.  Birch  were  conclusive. 

Lord  Caupbell,  C.  J.  I9  not  the  assault  included  in  the  crime 
charged  in  the  case  of  muider,  where  a  prisoner  is  charged  with  ma- 
Uciously  giving  another  mortal  blows  and  committing  murder,  and  it 
turns  out  that  the  blow  was  given,  but  that  a  murder  was  not  com- 
mitted, for  that  the  supposed  deceased  is  present  at  the  trial  ?  Would 
not  that  assault  be  involved  in  the  crime  charged  ? 

Rowe.  Not  if  that  assault  was  shown  to  have  nothing  to  do  with 
the  main  fact. 

Maulb,  J.  You  do  not  mean  to  say  that  it  is  necessary  that  the 
death  should  take  place  ?  You  cannot  mean  that  unless  a  felony  is 
committed,  you  cannot  convict  of  an  assault 

Rowe  would  refer  to  the  case  of  Reg.  v.  Connor^  2  Car.  &  Kir.  518. 
There  an  acquittal  was  directed,  because  the  death  was  not  connected 
with  the  assault. 

Lord  Campbell,  C.  J.  Unless  we  saw  the  indictment,  we  could 
not  say  how  far  the  cases  were  similar. 

Pollock,  C.  B.  A  person  is  charged  with  an  assault  which  for  a 
moment  is  supposed  to  have  conduced  to  the  death,  and  he  is  charged 
with  murder,  and,  upon  examination,  it  turns  out  that  he  had  nothing 
whatever  to  do  with  it,  that  the  death  proceeded  from  natural  causes, 
and  great  injustice  had  been  done  to  the  prisoner  to  charge  him  with 
murcter  at  aU ;  that  does  not  apply  to  a  case  where  the  charge  is  that 
you  have  produced  the  death  of  this  person  by  a  series  of  assaults, 
and  the  eharge  is  made  out  with  the  exception  of  proving  that  the 
death  was  caused  by  them.  It  turns  out  that  it  may  have  been  that 
tbe  deoeaded  died  from  a  blow  which  might  have  been  inflicted  by 
both  or  one  of  the  prisoners,  but  there  is  no  evidence  to  prove  it;  it 
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is  a  failare  of  evidenee.  If  ihe  jxxtj  believed  it  had  been  inflicted  by 
one  of  the  prisoners,  but  there  is  no  evidence  bj  which,  that  was  the 
reason  why  the  acquittal  took  place,  the  matter  would  have  been 
more  clear  if  the  surgeon  had  said,  '<  The  young  woman  died  from 
no  assault,  but  from  some  other  cause." 

Jtowe  thought  the  facts  very  similar. 

Alderson,'  B.  Was  this  caused  by  the  different  assaults,  or  by  the 
one  ?  If  the  latter,  then  it  is  not  proved  whether  the  prisoners  com- 
mitted it;  if  the  former,  you  ought  to  convict  Surely  they  have 
been  in  jeopardy  before. 

Lord  Campbell,  C.  J.  The  learned  judge  stopped  the  trial,  and 
he  is  supposed  to  have  put  the  whole  question  to  the  jury,  and  their 
verdict  is  given. 

Rowe.  The  learned  judge  was  of  opinion  that  the  jury  could  not 
take  cognizance  of  the  assault 

Lord  Campbell,  C  J.  It  was  more  a  matter  of  fact  than  of  law, 
because,  if  it  had  not  been  for  the  medical  evidence^  the  learned  judge 
would  have  left  it  to  the  jury. 

Alderson,  B.  Suppose  one  medical  man  had  assigned  the  death  to 
one  cause,  €md  another  to  another,  it  must  have  been  left  to  the  jmy* 

Rotoe,  Beyond  all  doubt  The  prisoners'  counsel  said,  in  point 
of  law,  you  cannot  put  the  assault  to  the  jury. 

Jervis,  C.  J.    How  does  that  alter  the  legal  liability  of  the  parties?  . 

Howe  submitted  that  they  were  disconnected  by  the  evidenee,  and 
if  the  evidence  had  been  doubtful,  the  judge  would  have  been  bound 
to  leave  the  case  to  the  jury ;  but,  as  there  was  no  doubt,  the  leiuned 
judge  acted  accordinglv.  He  did  not  mean  to  say  that  if  the  learned 
judge  acted  erroneously,  the  plea  of  autrefois  acquii  vronld  not  lie; 
but  he  considered  the  learned  judge  was  perfectly  correct  in  what 
he  did. 

Coleridge,  J.  Suppose  the  medical  evidence  to  be  this :  we  are 
quite  satisfied  that  the  falls  did  not  cause  the  death,  but  we  do  not 
know  what  did,  and  the  jury  had  acquitted;  after  that,  could  they 
have  been  indicted  for  the  assault? 

Alderson,  B.  Suppose  the  judge  had  summed  up  the  evidence 
of  two  opposite  medical  witnesses  ? 

Rowe  admitted  that,  if  the  evidence  had  been  conflicting,  then  the 
prisoners  would  have  been  in  peril.  The  assaults  were  disconnected 
at  that  time,  and  the  learned  judge  would  not  have  been  justified  in 
leaving  the  jury  to  come  to  a  conclusion  upon  any  one  of  tiiese  acts. 
The  learned  counsel  then  reviewed  seriaim  the  cases  cited  by  the 
counsel  for  the  prisoners,  and  urged  that  the  prisoners  had  not  before 
been  in  peril.  It  was  the  duty  of  the  judge  to  say  that  these  assantts 
did  not  conduce  to  the  death,  and,  therefore,  were  not  witiiin  the 
cognizance  of  the  jury  upon  that  indictment 
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C0LERIDOE9  J.  He  could  only  say  that  upon  the  eyidence  of  the 
suxgeonsy  and  that  was  for  the  jury.  It  was  not  a  matter  of  law.  It 
was  for  the  jury. 

Rowe  contended  that  thesd  parties  were  not  in  March  put  on  their 
trial  for  the  assaults  for  which  they  were  indicted  in  the  autumn ;  the 
moment  the  evidence  showed  that  the  assaults  had  nothing  to  do  with 
the  death  of  the  girl,  then  those  assaults  were  irrelevant  altogether, 
and  the  party  was  never  in  perils  and  therefore  might  be  tried  again. 

Maule,  J.  I  suppose  you  sa^  that,  although  the  statute  enables 
the  jury  to  convict,  yet  that  it  is  not  compulsory  upon  them  to  do  so  ? 

Rowe*  It  was  not  compulsory  on  the  learned  judge  to  put  the 
qoeation  of  assault  to  the  jury.  He  also  urged  that  there  was  no 
misdirection  on  the  part  of  Mr.  Ghimey.  Under  all  the  circumstances, 
he  submitted  the  prisoners  had  been  properly  convicted  of  the  assaults. 

Patteson,  J.  If  one  of  the  prisoners  had  been  found  guilty  of  the 
murder,  and  the  other  of  the  assault,  as,  according  to  your  argument 
they  might  have  been,  how,  and  in  what  form,  could  a  verdict  of  guilty 
of  an  assault  have  been  entered  on  the  first  indictment? 

Slade  did  not  know  how  the  officer  would  have  entered  it. 

JEL  TFI  Cox.  By  a  general  verdict  of  guilty  against  one,  and  a  ver- 
dict of  assault  against  the  other. 

The  court  took  time  for  consideration. 

Judgment.  February  12, 1861.  Martin,  B.  At  the  Exeter  Spring 
assizes,  the  prisoners  were  indicted  for  the  murder  of  Mary  Ann 
Parsons.  The  indictment  contained  six  counts.  The  first  charged 
the  murder,  l^  striking  with  a  stick ;  the  second,  by  divers  beatings, 
between  the  oth  of  November,  1849,  and  the  1st  of  January,  1850 ;  the 
third,  by  beating,  on  the  dth  of  November  and  the  1st  of  December, 
1849,  and  the  1st  of  January,  1850,  and  on  divers  other  days  between 
the  5th  of  November  and  the  1st  of  January ;  the  fourth,  by  blows 
I  inflicted  with  a  scourge ;  and  the  fifth  and  sixth  by  casting  her  on 

the  ground.  At  the  trial  of  the  indictment,  the  counsel  for  the  prose- 
cution opened  all  the  above  assaults  as  conducing  to  the  death,  but 
stated  that  if  he  should  fail  in  proving  that  they  conduced  to  the 
death,  they  would  furnish  evidence  of  the  animus  of  the  prisoners.  It 
was  proved  at  the  trial  that  the  death,  which  took  place  on  the  4th 
of  January,  1850,  was  caused  exclusively  by  one  particular  blow  on 
the  head,  and  there  being  no  evidence  that  this  blow  had  been  struck 
by  either  of  the  prisoners,  they  were  acquitted.  At  the  last  Exeter 
Summer  assizes,  the  prisoners  were  indicted  for  the  misdemeanor 
of  having  assaulted  Mary  Ann  Parsons.  The  prisoners  pleaded  ati- 
irefais  acquit^  which  was  traversed.  The  record  of  the  lormer  trial 
was  put  in  evidence,  and  it  was  proved  that  evidence  had  been  given 
thereat  of  different  assaults  committed  by  the  prisoners  upon  the  de- 
ceased, throughout  the  months  of  November  and  December,  1849. 
One  on  the  5th  of  November,  with  a  stick ;  another  at  the  end  of 


480  CROWN  CASES  RESERVED,  1850-51. 

Regina  r.  Bird  ft  Wife. 

November  or  beginning  of  December,  also  with  a  stick ;  and  another 
with  a  furze  bush,  about  the  11th  of  December ;  and  it  was  not  proved 
at  the  second  trial  that  there  were  any  other  assaults  committed  but 
those  which  were  given  in  evidence  at  the  first  trial.  The  learned 
judge  directed  the  jury  that  if  there  were  several  distinct  and  inde* 
pendent  assaults,  some  or  one  of  which  did  not  in  any  way  conduce 
to  the  death  of  the  deceased,  it  woulds  be  their  duty  to  find  a  verdict 
for  the  crown.  Upon  this  direction,  the  jury  found  a  verdict  for  the 
crown,  and  the  learned  jud^  stated  a  case,  containing  the  foregoing 
statement,  for  the  opinion  of  this  court  The  substantial  question 
now  to  be  decided  is,  whether,  uppn  the  trial  for  the  murder,  the  pris- 
oners could  lawfully  have  been  convicted  of  these  assaults  under  the 
11th  section  of  the  stat  1  Vict.  c.  85 ;  for  it  was  conceded  by  the  counsri 
for  the  crown,  that  if  they  could  have  been  so  lawfully  convicted,  ibey 
cannot  be  tried  a  second  time  for  the  same  assault,  the  principle  of 
law  being  that  a  person  cannot  be  more  than  once  put  in  a  peril  of  the 
same  character  for  the  same  act  or  acts.  I  am  of  opinion  that  they 
could  have  been  so  lawfully  convicted.  The  section  enacts,  "  that 
on  the  trial  of  any  person  for  any  felony  whatever,  where  the  crime 
charged  shall  include  an  assault  against  the  person,  it  shall  be  lawful 
for  the  jury  to  acquit  of  the  felony,  and  to  find  a  verdict  of  guilty  of 
assault  against  the  person  indicted,  if  the  evidence  shall  warrant  such 
finding."  The  true  rule  for  the  construction  of  a  statute,  in  my 
opinion,  is  that  laid  down  by  Mr.  Justice  Burton,  in  Warburton  v. 
Loveland,  and  stated  by  Mr.  Baron  Parke,  in  2  Mee.  &  W.  193,  that 
courts  ought  to  adhere  to  the  ordinary  meaning  of  the  words  used, 
and  to  the  grammatical  construction,  unless  that  is  at  variance  with 
the  intention  of  the  legislature,  to  be  collected  from  the  statute  itself, 
or  leads  to  any  manifest  absurdity  or  repugnance,  in  which  case  the 
language  may  be  varied  or  modified,  so  as  to  avoid  such  incon- 
venience, and  no  further.  Now,  to  apply  this  rule  to  the  present  case. 
The  first  trial  of  the  prisoners  was  for  a  felony.  The  crime  charged, 
viz.,  murder  by  violence,  included  in  the  several  counts  of  the  indict- 
ment assaults  against  the  person ;  the  evidence  of  these  assaults  was 
lawfully  given  and  received  in  alleged  proof  of  the  murderous  deed. 
The  jury  acquitted  of  the  felony,  and  the  evidence,  in  point  of  fact,* 
clearly  warranted  the  finding  the  prisoners  guilty  of  assault,  and'  so 
also  in  law,  inasmuch  as  there  was  no  lawful  excuse  or  justification 
of  them.  The  case,  therefore,  seems  to  me  to  fall  within  the  very 
words  of  the  statute.  Then,  is  this  construction  at  variance  with  or 
repugnant  to  the  intention  of  the  legislature,  to  be  collected  from  the 
statute,  or  does  it  lead  to  any  manifest  absurdity  ?  It  seems  to  me 
that  it  is  in  conformity  with  the  intention  of  the  legislature,  so  far  as 
I  can  collect  it,  and  I  am  not  aware  th^t  any  one  has  contended  that 
it  is  absurd.  The  statute  was  to  amend  the  laws  relating  to  offences 
against  the  person.  At  common  law,  a  misdemeanor  could  not  be 
joined  in  the  same  indictment  with  a  felony,  and  the  consequence 
was  that  in  all  cases  of  alleged  felonious  offences  against  the  person, 
if  the  prisoner  was  acquitted  of  the  felony,  he  was  free  altogether 
upon  that  indictment,  and  a  fresh  indictment  was  necessary  in  order 


CROWN  CASES  RESERVED,  1860-51.  481 

Begin*  V.  Bird  &  Wife. 

to  bring  the  offender  to  justice.  The  object  of  this  enactment  was  to 
prevent  the  necessity  and  make  provision  for  the  conviction  and  pun- 
ishment of  the  offender  in  the  then  present  trial ;  and  it  seems  to  me 
that  the  object  and  spirit  of  the  enactment  is  to  enable  the  guilty 
person,  although  he  be  acquitted  of  the  felony,  to  be  at  once  convicted 
and  punished  for  the  assault,  if  he  be  charged  with  it  in  the  indict- 
ment If  the  construction  contended  for  by  the  counsel  for  the  crown 
be  the  correct  one,  and  the  assault  must  conduce  to  the  death,  the  con- 
sequence seems  to  me  inevitable,  that,  in  all  cases  of  alleged  murder 
or  manslaughter,  there  cannot  be  a  conviction  for  an  assault  at  all 
under  the  statute ;  for  if  the  assault  conduces  to  the  death,  the  party 
whose  assault  is  so  conducive  must  either  be  guilty  of  murder  or 
manslaughter,  or  his  assault  must  be  a  justifiable  act.  It  would  be 
absurd  to  contend  that  a  justifiable  act  would  be  an  assault  within 
the  meaning  of  the  section,  and  therefore  it  seems  to  me  the  argument 
for  the  cr6wn  must  go  the  length  of  contending  that  the  statute  does 
not  apply  to  cases  of  murder  or  manslaughter  at  all.  I  do  not  go 
into  cases  of  other  felonies,  although  I  believe  the  same  consequence 
will  legitimately  foUow  from  the  same  line  of  reasoning,  and  the 
statute  would,  if  it  be  correct,  be  wholly  inoperative.  But  I  do  not 
think  this  is  the  correct  construction  of  the  statute,  and  in  my  opinion 
the  true  criterion  is,  is  the  assault,  in  point  of  fact,  charged  upon  the 
face  of  the  indictment,  and  is  it  part  ot  the  act  or  transaction  which  the 
prosecutor  gives  evidence  of  as  conducing  to  the  felony  ?  If  it  falls 
within  these  two  categories,  in  my  opinion,  the  prisoners  may  be  law- 
fully convicted  of  it  by  virtue  of  the  statute.  Take  the  third  count  of 
this  indictment ;  that  is,  the  count  for  beatings  on  the  Sth  of  November 
and  1st  of  December,  1849,  and  the  1st  of  January,  1850,  and  on  divers 
other  days  between  the  5th  of  November  and  the  1st  of  January. 
Suppose  there  had  been  no  evidence  of  the  particular  blow  which  is 
said  to  have  caused  the  death,  and  the  jury  had  not  been  satisfied  that 
these  blows,  which  it  seems  to  me  are  specifically  stated  in  this  count, 
had  caused  the  death^  but  the  case  had  been  left  to  them  by  the  judge 
as  a  fair  case  for  them  to  exercise  their  judgment  upon ;  if  these  blows 
conduced  to  the  death,  the  prisoners  were  guilty  either  of  murder  or 
of  manslaughter ;  but  if  they  did  not  conduce  to  the  death,  according 
to  the  argument  for  the  crown,  the  jury  ought  to  have  been  told  that 
they  couM  not  find  them  guilty  of  the  assault  It  seems  to  me  that 
the  statute  was  intended  to  meet  this  very  case ;  and  if  so,  I  think  the 
proof  of  the  particular  blow  that  caused  the  death  cannot  alter  it 

Again :  suppose  the  evidence  of  the  particular  blow  had  been  given 
on  behalf  of  the  prisoners,  as  it  was  a  fair  question  of  fact  for  the 
jury  whether  the  violence  by  the  beatings,  or  by  that  blow  caused  the 
death,  this  seems  to  me  to  be  directly  within  the  statute,  and  it  can- 
not, in  my  judgment,  make  any  difference  on  behalf  of  which  party 
the  evidence  was  given  at  the  trial.  On  the  argument  a  great 
number  of  cases  were  cited ;  but  there  are  only  three  to  which  I  think 
it  necessary  to  refer,  viz.,  the  cases  of  Reg,  v.  Phelps^  Reg.  v.  Crump- 
toHj  which  were  principally  relied  on  by  the  counsel  for  the  crown ; 
and  Reg.  v.  Birch^  which  was  principally  relied  on  by  the  counsel  for 
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the  prisoners.  Reg",  v.  Phelps  was  tried  at  the.  Summer  assizes, 
1841,  ^and  the  report  states  that  the  first  count  of  the  indictment 
charged  the  prisoners  as  principals  in  the  first  degree  for  the  murder 
of  John  Overbury,  by  striking  and  beating  him.  The  second  and 
third  counts  charged  Phelps  as  principal,  and  two  others  as  principals 
in  the  second  degree,  in  the  following  form :  "  That  the  said  Southan 
and  Smith,  (the  two  other  persons  in  the  indictment  with  Phelps,)  at 
the  time  the  felony  and  murder  was  committed,  were  feloniously 
present,  abetting,  aiding,  and  assisting  the  said  John  Phelps."  The 
statement  of  the  evidence  is,  that  as  the  deceased  was  going  away 
from  a  public  house,  Phelps  struck  him  several  times,  and  he  was 
afterwards  killed  by  violence,  and  the  evidence  went  to  show  that  the 
prisoner  Phelps  had  gone  away  before  the  violence  which  caused  the 
death  was  inflicted.  The  charge  of  murder,  tJierefore,  failed,  and 
the  prisoner  Phelps  was  found  guilty  of  an  assault  The  counsel 
for  the  prisoners  objected  that  Phelps  could  not  be  convicted  of  the 
assault,  as  the  assault  was  totally  independent  of  the  felony.  It  was 
urged  by  them  that  it  was  only  when  the  assault  is  included  in  the 
felony  charged,  that  a  conviction  for  an  assault  can  take  place.  There 
the  case  was  the  same  as  if  Phelps  had  struck  the  deceased,  and 
afteru'^ards  some  person  wholly  unconnected  with  Phelps,  and  not 
knowing  that  he  had  struck  the  deceased,  had  killed  him  after  Phelps 
had  gone  away.  Mr.  Justice  Coltman  reserved  the  point,  and  the 
judges  were  of  opinion  that  the  conviction  for  the  assault  was  wrong. 
I  think  this  case  distinguishable  from  the  present;  according  to  the 
report  the  indictment  does  not  charge  the  prisoner  with  beating  the 
deceased,  specifying  with  particularity  and  precision  certain  beatings 
alleged  to  have  been  given,  and  dmwing  a  conclusion  that  thereby 
the  death  was  caused,  but  rather  seems  to  charge  as  the  beatings 
those  only  by  which  the  death  was  caused.  Now,  if  this  be  the  true 
construction  of  the  indictment,  the  decision  is  exactly  conformable  to 
my  view  of  the  right  construction  of  the  statute;  for  the  beatings 
charged  in  the  indictment  would  be  the  beatings  which  caused  the 
death,  beatings  with  which  Phelps  had  nothing  to  do,  and,  therefore, 
the  beatings  which  Phelps  inflicted  were  not  charged  in  the  indict- 
ment at  all ;  and  if  so,  in  my  opinion,  he  could  not  be  lawfully  con- 
victed of  them.  But  in  the  present  case  the  beatings,  which  are 
charged  in  the  indictment  for  the  misdemeanor,  are  the  same  identical 
beatings  which  were  charged  in  the  indictment  for  thie  felony,  stated 
and  here  marked  as  it  were  with  certainty  and  precision. 

In  the  latter  indictment,  it  is  true,  a  false  conclusion,  in  fact,  is 
alleged ;  viz.,  that  they  caused  the  death  which  they  did  not.  But 
they  were  charged  in  the  indictment  as  the  cause  of  death ;  and,  as 
I  have  already  said,  in  my  opinion,  it  was  competent  for  the  jury  to 
find  the  prisoners  guilty  of  these  beatings  and  to  acquit  them  of 
the  felony.  If,  however,  the  indictment  did  charge  the  specific 
assaults  committed  by  Phelps,  I  can  only  say  that  the  judgment 
seems  to  me  to  be  at  variance  with  the  subsequent  case  of  Reg",  v. 
Birch^  which  I  consider  a  better  authority,  and  in  point  with  the  present. 

Reg.  V.  Crumpton  was  tried  at  the  Spring  assizes,  1843,  and  the 
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first  count  of  the  indictment  charged  that  the  deceased  was  the 
apprentice  of  the'  prisoner ;  that  it  was  the  duty  of  the  prisoner  to 
suffer  and  permit  him  to  take  such  proper  exercise  as  was  necessary 
for  bis  bodily  health,  and  to  find  and  supply  him  with  proper  and 
necessary  nourishment,  medicine,  medical  care  and  attendance ;  and 
that  the  deceased,  being  weak  in  body,  the  prisoner  struck  and  beat 
him,  and  forced  him  to  work  for  an  unreasonable  time,  and  would 
not  allow  him  to  take  proper  exercise  and  recreation,  and  neglected 
to  supply  him  with  {nroper  nourishment  and  medicine,  medical  care 
and  attendance,  by  means  whereof  he  died.  The  second  count 
charged  that  the  deceased  being  such  an  apprentice,  the  prisoner 
feloniously  did  make  an  assault  on  the  deceased,  and  being  weak  in 
body,  the  prisoner  forced  him  to  work  for  unreasonable  and  improper 
times,  and  beat  him ;  by  means  whereof  he  died.  The  evidence  was, 
that  the  prisoner  was  a  tailor,  and  the  deceased  was  his  apprentice ; 
that  the  latter  had  been  in  ill  health  for  a  year  before  his  death,  and 
had  a  bad  cough,  and  was  kept  at  work  on  some  occasions  from  six 
o'clock  in  the  morning,  until  eight  or  nine  in  the  evening ;  and  that, 
about  five  weeks  before  his  death,  the  prisoner  beat  him  with  a  small 
cane.  That  about  three  weeks  before  his  death  he  left  the  prisoner's 
house  and  went  to  his  grandfather's,  where  he  died ;  and  the  surgeon, 
who  made  a  post  mortem  examination,  stated  that  he  died  of  con* 
sumption ;  that  over-work  and  ill  usage  might  have  accelerated  his 
death,  but  he  was  not  able  to  say  that  it  had  done  so ;  he  stated, 
also,  that  there  were  some  bruises  on  his  legs,  but  they  could  not 
at  all  have  contributed  to  the  death.  It  was  urged  that  the  prison^ 
might  be  convicted  of  the  assault.  Mr.  Justice  Patteson  is  reported 
to  have  said,  ^^  I  think  that,  in  order  to  convict  a  person  of  an  assault 
under  the  statute,  it  must  be  an  assault  which  is  the  subject  matter 
of  the  charge,  and  embodied  in  the  charge,  and  which  would  itself 
be  the  felony,  but  for  some  other  cause."  Now  this,  in  my  judgment, 
is  the  true  construction  of  the  statute  as  it  is ;  because  the  assaults 
in  the  present  case  were  the  subject  matter  of  the  charge,  and 
embodied  in  the  charge ;  and  if  the  death  had  arisen  from  them,  they 
would  have  been  the  felony ;  therefore,  I  am  of  opinion  that  the  case 
is  within  the  statute.  But  the  learned  judge  goes  on  to  say,  "  I  think 
no  assault  is  included  in  a  charge  of  manslaughter  which  does  not 
conduce  to  the  death  of  the  deceased,  although  the  death  itself  be 
manslaughter;"  and  as  the  surgeon  disconnected  the  assault  from 
the  death,  he  directed  an  acquittal  altogether.  Upon  the  best  con- 
sideration I  have  been  able  to  give  to  this  question,  I  cannot  concur 
in  this  latter  part  of  his  lordship's  judgment.  The  conducing  to  the 
death  does  not,  in  my  opinion,  form  the  test 

In  Reg.  V.  Birchy  which  was  tried  at  the  Spring  assizes,  1846,  The 
indictment  charged  the  prisoner  with  an  assault  and  a  robbery  of  a 
watch  and  money.  The  person  supposed  to  have  been  robbed  did 
not  appear  at  the  trial;  but  witnesses  who  saw  the  transaction 
proved  that  the  prisoner  struck  the  person  named  in  the  indictment 
The  jury  stated  they  were  not  satisfied  that  there  was  any  intent  to 
rob,  and  they  found  the  prisoner  guilty  of  an  assault     Mr.  Arm- 
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strong,  who  tried  the  case,  after  consultation  with  JVfr.  Justice  Patte* 
son,  reserved  the  case  for  the  opinion  of  the  judges ;  and  upon  that 
occasion  they  gave  an  exposition  of  the  statute.  It  is  thus  stated  in 
1  Den.  p.  18o :  ^^  The  enactment  is  not  to  be  confined  to  cases  where 
the  prisoner  committed  an  assault  in  the  prosecution  of  an  attempt 
to  commit  a  felony ;  nor  is  it  to  be  extended  to  all  cases  in  which 
the  indictment  for  a, felony  on  the  fac^  of  it  charges  an  assault  In 
order  to  convict  of  an  assault  under  the  section,  the  assault  must  be 
included  in  the  charge  on  the  face  of  the  indictment,  and  also  be 
part  of  the  very  act  or  transaction  which  the  crown  prosecutes  as  a 
felony  by  the  indictment"  It  is  thus  stated  in  Carrington  &  Marsh* 
man :  ^  The  opinion  of  the  judges  was,  that  the  statute  applies 
whenever  the  indictment  charges  an  assault,  and  the  jury,  negativing 
the  felony,  finds  guilty  of  the  assault;  provided  always,  that  the 
finding  be  nn  respect  of  the  very  same  acts  which  the  crown  seeks 
to  make  felonies.  Identity  being  the  question,  and  not  the  intention 
of  the  prisoner  to  commit  felony,  otherwise  the  statute  would  not 
apply  to  the  ordinary  cases  of  wounding  with  intent,"  &c.  In  my 
opinion,  this  is  the  correct  exposition  of  the  statute.  But  even  sup- 
posing I  did  not  concur  with  this  judgment,  it  seems  to  me  it  would 
nevertheless  be  my  duty  to  submit  to  it.  It  is  the  unanimous  judg« 
ment  of  the  judges  upon  the  point  given  judicially  upon  the  con* 
struction  of  the  statute ;  and  if  such  a  judgment  is  not  to  be  held 
conclusive,  I  am  at  a  loss  to  know  how  certainty  in  the  law  can  be 
attained.  I  do  not  mean  to  say  that  if  the  very  improbable  case 
<iscurred  of  a  unanimous  judgment  being  clearly  and  obviously  and 
manifestiy  wrong  and  absurd,  I  would  consider  myself  absolutely 
estopped  from  exercising  my  own  reason  and  judgment  in  respect  of 
the  point  decided ;  but  what  I  mean  is,  that  if  there  be  a  unanimous 
judgment  upon  a  point  of  difficulty  and  nicety,  upon  which  a  differ^ 
ence  of  opinion  might  have  reasonably  existed,  and  did  exist  before 
such  a  judgment,  I  think  after  such  judgment  I  ought  to  be  bound 
by  an  act  upon  it,  and  consider  the  matter  to  be  settled  and  at  rest 
In  my  opinion,  this  judgment  dii^ctiy  applies  to  the  present  case,  and 
ought  to  be  conclusive  upon  it  As  I  am,  therefore,  of  opinion  upon 
the  substantive  question  that  the  prisoners  were  by  law  entitied  to 
have  the  verdict  found  for  them  upon  the  issue  on  the  plea  of  autrefois 
€tcquil,  I  do  not  think  it  necessary  to  give  any  opinion  upon  the  other 
two  questions  raised  by  the  counsel  for  the  prisoners. 

Talfourd,  J.  I  am  of  opinion  that  the  conviction  is  right;  that, 
this  plea  of  previous  acquittal  was  not  and  could  not  be  sustained ; 
an4  that  the  charge  of  the  learned  judge  who  tri^d  the  issue  joined 
on  that  plea  presented  to  the  jury  the  only  question,  which,  if  de- 
cided in  fiavor  of  the  prisoners,  could  have  entitied  them  to  judgment 
On  behalf  of  the  prisoners  two  points  were  argued,  and  most  ably 
argued  at  the  bar :  first,  that  the  prisoners  might  have  been  equally 
convicted  of  the  assault  which  formed  the  subject  of  the  indictment 
for  misdemeanor  on  the  previous  indictment  for  murder ;  and  secondly, 
that  the  learned  judge  at  the  trial  of  the  issues  on  the  special  plea 
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jnisdkected  the  jary.  The  first  and  main  question  turns  on  the  con«- 
stroction  of  the  statute  which,  for  the  first  time,  enabled  juries 
to  convict  of  common  assault  in  an  indictment  for  felony*  That 
statute  was  passed  ^  to  amend  the  laws  relating  to  offences  against 
the  person,"  and,  repealing  antecedent  acts,  it  proceeds  to  define  the 
punishment  of  several  ofiences  of  the  description  which  its  title  indi- 
cates, and  it  is  not  immaterial  to  the  true  construction  of  the  clause 
which  refers  to  these  offences  to  bear  in  mind  their  character.  These 
are,  attempts  to  murder,  by  various  means  stated,  producing  wound 
or  bodily  injury,  which  are  made  punishable  with  death  ;  the  attempt 
to  administer  poison,  the  act  of  shooting,  the  attempt  to  discharge 
loaded  arms,  the  attempt  to  drown,  suffocate  or  strangle,  with  intent 
'  to  murder,  though  no  bodily  injury  be  produced,  which  are  made 
felony  and  punishable  with  fmnsportation,  —  similar  acts  committed 
with  intents  short  of  murder,*  made  punishable  also  with  transporta- 
tion, and  other  felonies  which  do  not  necessarily  involve  violence* 
All  these  crimes  are,  in  their  nature,  single  definite  acts ;  not  results 
from  several  acts,  each  act  itself  being  a  substantive  felony. 

The  11th  section  of  the  1  Vict.  c.  85,  enacts,  ^*  that  on  the  trial  of 
any  person  for  any  of  the  offences  hereinbefore  mentioned,  or  for  any 
felony  whatsoever,  where  the  crime  charged  shall  include  an  asstmii 
against  the  person,  it  shail  be  lawful  for  the  jury  to  acquit  of  the 
felony,  and  to  find  a  verdict  of  assault  against  the  person,  if  t/ie  evi-' 
dence  shall  warrant  such  finding.^^  The  consequence  of  such  a  verdict 
of  guilty  of  assault  may  be  imprisonment  for  three  years  with  hard 
labor,  and  solitary  confinement  for  a  month  at  a  time,  not  exceeding 
three  months  in  any  one  year,  at  the  discretion  of  the  court.  Two 
questions  arise  upon  this  clause :  What  is  the  meaning  of  "  the  crime 
charged  "  ?  and  what  is  the  case  in  which  ^^  the  evidence  shall  war- 
rant the  finding  "  of  guilty  of  assault  against  the  person  2  By  ^<  the 
crime  charged  "  I  understand  the  act  of  felony  of  which  the  prisoner 
is  accused,  and  for  which  he  is  tried,  and  which,  by  the  practice  of 
the  law,  well  settled  long  before  the  statute,  can  only  be  a  single 
felony,  and  in  the  case  of  murder  must  be,  of  physical  necessity, 
single,  when  applied  to  one  person.  The  '^  crime  charged  "  has,  in 
my  judgment,  no  reference  to  the  various  statements  which,  at  his 
will,  in  various  counts,  the  prosecutor  places  on  the  record,  but  to 
the  corpus  delicti  for  which  alone,  though  variously  stated,  the  pris- 
oner can  be  required  to  answer  Considered  with  relation  to  the 
context,  the  meaning  of  this  phrase  is  obvious,  that  whereas  some  of 
the  offences  ^  before  mentioned  "  in  the  act  do  include  an  assault 
against  the  person,  as  rape,  or  stabbing,  and  others  do  not  include  it, 
as  the  attempt  to  procure  abortion,  or  the  administration  of  poison, 
the  statute  applies  its  provisions  to  the  former  class  of  crimes  and 
other  felonies  the  like  in  character.  To  support  the  construction  that 
the  "  crime  charged  "  means  the  crime  as  varied,  and  presented  as 
many  crimes  on  the  face  of  the  indictment,  the  words  should  have 
been  "  crime  as  charged."  It  is  further  to  be  observed,  that  it  is  not 
necessary  to  state  in  the  indictment  that  the  party  accused  *^  made 
^n  assault,"  where  the  offence  necessarily  implies  violence,  as  has 
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been  decided  in  the  case  of  rape,  Allerfs  Case^  2  Moo.  Crown  Cases 
Reserved,  p.  179,  and  will  be  found  illastrated  by  the  greater  number 
of  precedents  of  indictments  for  murd^  by  violence  in  the  second 
vohime  of  Chitty's  Criminal  Law.  The  crime  of  murder  is  oompre* 
bended  in  the  tenns  ^  any  felony  whatsoever,"  and,  therefore,  if  there 
is  any  case  of  murder  to  which  the  statute  can  be  practically  applied, 
it  may  be  so  applied;  but  considering  that  the  statute  enumerates 
many  felonies  of  inferior  atrocity  to  murder,  of  which  the  attempt  to 
commit  murder  is  the  highest,  all  single  acts  to  which  the  application 
of  the  statute  is  easy.  I  do  not  believe  it  was  in  the  contemplation 
of  the  legislature  to  include  under  the  word  ^  felony  "  cases  of  deati)> 
which  are  not  cases  of  mere  act,  but  of  act  followed  by  a  conse* 
quence.  Without,  therefore,  meaning  to  afiirm  that  the  case  of 
murder  cannot  be  brought  within  the  statute,  by  reason  of  the  insuffi- 
ciency  of  its  language,  I  think  no  argument  will  be  supplied  against 
a  construction  which  excludes  the  case  in  judgment,  if  it  should 
follow  that  few  cases  —  or  even  no  cases  —  of  felony  involving  death 
would  be  practically  within  the  operation. 

The  next  question,  arising  on  the  meaning  of  the  words  ^'  where  the 
evidence  shall  warrant  such  finding,"  is.  When  does  the  evidence  wap* 
rant  a  finding  of  assault  on  an  indictment  for  felony  ?  The  answer 
I  offer  is,  when  the  very  assault  which  the  crime  includes,  and  which, 
either  by  reason  of  the  non-completion  of  a  purposed  felony,  or  the 
absence  of  intent  imparting  to  the  assault  a  felonious  character, 
though  proved  by  the  evidence,  is  also,  by  the  evidence,  shown  not 
to  amount  to  felony.  The  words  ^  an  assault,"  in  the  first  member 
of  the  clause,  and  the  word  <^  assault,"  in  the  last  member  of  it,  are 
correlative  terms ;  they  do  not  reasonably  import  that  if  the  crime 
includes  one  assault^  the  party  accused  may  be  found  guilty  of 
another  assault,  but  must  be  read  as  if  the  word  ^  said,"  or  ^  such," 
preceded  the  latter  word  ^  assault,"  in  which  case,  thus  far,  at  least, 
the  meaning  would  be  clear. 

If  this  construction,  which  seems  to  me  to  be  the  true  literal 
interpretation  of  the  passage,  is  erroneous,  I  see  no  other  sensible 
construction  than  that  which  has  been  repudiated  in  argument,  that, 
wherever  a  crime  includes  an  assault,  and  the  evidence  proves  an 
assault,  however  unconnected  with  the  felony  charged,  and  for  what- 
ever purpose  offered  in  proof,  the  statute  applies.  If  once  it  be  con- 
ceded that  it  does  not  so  necessarily  apply,  I  see  no  middle  course 
that  is  not  founded  on  arbitrary  conjecture,  and  dependent  on  cir- 
cumstances rendering  its  application  uncertain.  The  intermediate 
course  of  construction  proposed  I  take  to-  be,  that  wherever,  In  an 
indictment  for  murder,  assaults  are  charged  in  any  of  its  counts  as 
the  means  of  committing  the  felony,  and  those  assaults  are  adduced 
in  proof  by  the  prosecution  as  conducing  to  the  death,  and  are  proved 
by  the  evidence  to  have  been  in  fact  committed,  although  by  that 
evidence  they  are  entirely  disconnected  from  the  corpus  &/ur<i  charged, 
the  party  accused  may  be  convicted  of  such  assaults,  and  this  al- 
though the  indictment  contains  a  count  correctiy  describing  the 
means  of  the  death  which  is  not  brought  home  to  the  prisoner.    If 
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this  bo  SO,  consequences  neVer  contemplated  may  follow  from  the 
allowance  of  several  counts  in  an  indictment  for  murder.  In  case 
of  murder,  as  in  case  of  other  felonies,  each  count  on  the  face  of  it 
charges  a  separate  felony;  and  yet  it  is  obvioijKi  that  unless  a  dif- 
ferent person  be  supposed  to  be  murdered,  only  one  felony  of  death 
can  be  proved ;  and  it  is  certain,  that  if  the  court  were  apprised 
before  plea  that  two  distinct  murders  were  meant  to  be  alleged,  they 
would  quash  the  indictment,  or,  if  after  plea,  they  would  compel  the 
prosecutor  at  once  to  make  his  election  on  which  charge  he  would 
proceed.  But,  if  by  the  introdoetion  of  six  counts  into  the  indict- 
ment, stating  the  cause  of  the  same  death  in  six  different  ways,  the 
prosecutor  might  obtain  a  verdict  of  guilty  of  assault  on  any  count 
which  charged  it,  though  the  assault  was  proved  in  fact  to  have  had 
no  connection  with  the  death,  he  would  obtain  the  benefit  of  sub» 
stantially  chai^ng  as  many  felonies  as  counts,  not  in  order  to  obtain 
a  conviction  of  the  principal  charge,  but  of  an  assault  altered  in  its 
penal  consequences  by  arbitrary  position  on  the  record.  Nay,  if 
there  should  happen  to  be  as  many  defendants  as  counts,  and  each 
<K>unt  should  charge  (as  it  must)  a  different  mode  of  death,  and  by 
different  assaults,  although  the  death  should  be  proved  to  result  from 
one  act  only,  and  that  act  committed  by  a  single  prisoner,  or  by  a 
stranger,  but  each  prisoner  had  committed  such  assaults  as  there 
alleged,  each  might  be  convicted  of  bis  own  separate  assault,  and 
this  although  the  prosecutor  would  not  be  permitted  to  prove  more 
than  a  sin^e  felony  as  involving  them.  A  single  charge  of  murder 
may  thus  justify  a  conviction  of  numerous  assaults  on  counts  which 
may  be  introduced  or  used  for  the  purpose  of  affixing  to  a  single 
offence,  or  to  such  offences,  aggravated  penalties. 

But  again :  the  statute,  when  describing  the  offences  to  which  it 
applies,  uses  the  word  singular,  an  "  assault ; "  in  stating  the  matter 
of  which  the  accused  may  be  convicted,  it  uses  the  word  ^'  assault" 
Is  it  assumed  that  the  party  accused  can  be  convictexl  of  more  than 
one  assault  ?  If  he  cannot,  there  is  an  end  of  the  plea  of  previous 
acquittal,  because  the  second  indictment  in  this  case  charges  two 
assaults ;  and  surely,  if  the  prisoners  could  only  by  law  have  been 
convicted  of  one  on  the  former  trial,  they  were  only  in  peril  in 
respect  of  one,  and  the  plea  is  no  answer,  unless  one  can  be  found 
to  be  identical  with  two.  If  it  is  contended  that  they  may  be  so 
convicted,  what  is  the  consequence  ?  A  count  in  an  indictment  may 
charge  divers  assaults  at  least  between  the  first  and  last  days  of  a 
year ;  these  assaults  may  be  charged  in  geneml  terms,  under  which, 
proof  of  the  most  aggravated  assault  or  assajilts,  not  amounting  to 
batteries,  may  be  offered,  and  a  party  proved  to  have  committed  one 
of  the  slightest  possible  assaults  may  be  convicted,  and  subjected  to 
infamous  punishment,  which  else  could  not  have  been  inflicted.  If 
the  circumstance  that  the  indictment  comprises  a  count  which 
charges  assaults  to  which  proof  corresponds  does  not  bring  the  case 
within  the  statute,  surely  the  opening  speech  of  the  prosecutor's 
counsel,  founded  on  instructions  given  by  an  individual  client,  though 
using  the  name  of  the  crown,  perhaps,  made  from  imperfect  materials, 
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cannot  change  the  legal  character  of  an  act  elicited  in  proof  so 
as  to  affect  the  prisoner's  liability  to  punishment  The  evidence 
d6es  not,  more  or  less,  "  warrant  the  fincting  "  because  of  the  preface 
made  to  it,  or  the  purpose  for  which  it  is  used.  The  question  is  not 
whether  the  proof  of  assault  was  relevant  to  the  issue,  as  it  might 
be  to  prove  malice,  or  whether  it  was  offered  in  the  expectation  that 
it  would  be  shown  to  be  connected  with,  by  conducing  to  the  death  ; 
but  whether  on  the  whole  case  developed  in  evidence  it  was,  in  very 
deed,  parcel  of  the  act  which  is  prosecuted  as  felony.  This  I  take  to 
be  the  doctrine  acted  upon  by  Mr.  Justice  Patteson  in  the  case  Reg-. 
V.  Crumpton^  and  acted  upon  at  the  first  trial,  and  adopted  by  the 
learned  commissioner,  Mr.  Russell  Ghimey,  on  the  second  trial.  Of 
the  authorities  in  argument,  the  most  important  are,  Reg,  v.  Phelps^ 
decided  in  1841,  2  Moody,  Cro.  Cas.  Rep.  241,  relied  on  for  the 
prosecution ;  and  Reg,  v.  Birch^  decided  in  1846,  relied  on  for  the 

frisoners,  because  these  are  the  unanimous  decisions  of  all  the  judges, 
n  Reg,  V.  Plielpsy  the  prisoner  was  indicted  for  the  murder  of  John 
Overbary,  who  was  stain  in  a  scufBe.  Phelps,  with  others,  had 
assaulted  the  deceased  on  the  evening  of  his  death,  but  quitted  the 
aflray,  which  was  afterwards  renewed,  and  in  which  mortal  blows 
were  inflicted  by  persons  unknown  ;  there  was  no  distinct  evidence 
to  show  what  led  to  the  second  assault  on  Overbury,  or  to  connect  it 
with  the  prior  assault  by  Phelps.  The  jury  acquitted  Phelps  of  the 
murder,  but  found  him  guilty  of  an  assault,  and  the  point,  whether 
he  could  be  so  legally  convicted,  was  reserved.  The  judges  were 
unanimously  of  opinion  that  the  conviction  was  wrong,  as  they  ob- 
served that  ^'  the  assault  must  be  such  as  forms  one  constituent  part 
of  the  greater  charge  of  felony,  not  a  distinct  and  separate  assault,  as 
this  was."  It  seems  so  difKcuit  to  distinguish  that  case  from  the  case 
in  judgment,  that  if  this  conviction  be  held  wrong,  it  must,  in  my 
opinion,  be  by  overruling  that  decision.  Although,  in  the  case  of 
Phelps,  the  indictment  is  not  set  forth,  it  no  doubt  charged  assaults 
by  Phelps  on  the  deceased  by  blows  like  the  second  count  in  this 
indictment ;  in  that  case  there  can  be  no  doubt  that  the  proof  of 
such  blows  was  offered  and  received  in  evidence  to  prove  the  felony ; 
in  that  case,  as  in  this,  the  evidence  must  have  been  given,  not  to  prove 
the  animus  merely,  but  the  very  act  of  felony ;  in  that  case,  as  in  this, 
the  assault  so  charged  was  proved  ;  and  in  that  case,  as  in  this,  the 
jury  might  have  found  that  the  deceased  died  of  the  blows  given  by 
Phelps,  though  others  afterwards  struck  him ;  but  in  that  case,  as  in 
this,  the  assault  was  disconnected  from  the  death,  which  arose  in 
both  cases  from  the  act  of  persons  unknown.  In  the  present  case,  as 
soon  as  the  medical  evidence  referred  the  death  to  a  blow  inflicted 
by  some  person  unknown,  shortly  before  the  4th  of  January,  1850, 
assaults  committed  in  the  preceding  November  were  at  least  as 
much  disconnected  from  the  death  as  assaults  committed  by  Phelps 
on  the  same  day  upon  which  the  death  occurred.  Reg,  v.  Birch  is 
an  authority  entitled  to  the  greatest  respect,  as  being,  like  the  case 
of  Phelps,  the  unanimous  decision  of  the  judges,  and  containing  a 
development  of  the  rule,  which,  in  the  opinion  of  those  judges, 
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riioiild  govern  this  class  of  cases ;  but  I  think  that,  rightly  considered, 
neither  the  decisions  as  applied  to  the  facts  of  that  case,  nor  its 
enunciation  of  principle,  militates  against  the  present  conviction^ 
The  indictment  charged  a  robbery  with  violence,  the  prisoner  was 
seen  with  others  on  the  night  in  question  to  strike  the  prosefcutor 
several  blows,  but  the  proof  of  robbery  failed ;  the  jury  found  the 
prisoner  guilty  of  assault  under  the  statute,  and  the  judges  held 
the  conviction  right 

Here  the  very  transaction  indicted,  and  which  included  an  assault, 
was  proved,  but  it  was  found  not  to  amount  to  felony,  one  of  the 
cases  deariy  contemplated  by  the  statute.  How  does  this  show  that 
a  party  can  be  convicted  of  an  assault  not  associated  with  <^  the  very 
act  or  transaction,"  that  transaction  being,  in  verity,  the  death 
ebarged,  but  produced  by  other  means?  The  judges,  on  this  oc* 
oasion,  considered  the  learned  note  in  Mr.  Greaves's  edition  of 
^  Russell  on  Crimes,"  in  which  he  seeks  to  confine  the  operation  of 
the  statute  to  cases  of  inchoate  felony,  which  (with  the  highest  respect 
for  the  learning  of  that  excellent  writer)  is  wholly  untenable,  as  it 
would  exclude  the  cases  to  which  the  statute  was  primarily  intended 
to  apply  when  the  act  is  complete,  but  the  felonious  intention  wanting* 
The^  there  lay  down  the  rale  '^  that  this  enactment  was  not  to  be 
oonfined  to  qases  where  the  ^prisoner  committed  an  assault  in  the 
prosecution  of  an  attempt  to  bommit  a  felony,  nor  was  it  to  be 
extended  to  all  cases  in  which  the  indictment  for  a  felony  on  the  face 
of  it  charged  an  assault ;  but  in  order  to  convict  of  an  assault  under 
this  section,  the  assault  must  be  included  in  the  charge  on  the  face 
of  the  indictment,  and  also  the  part  of  the  very  act  or  transaction  on 
which  the  crown  prosecutes  as  a  felony  by  indictment  This  rule 
disposes  of  the  construction  that  the  charging  an  assault  in  the  indictr 
ment  is  sufficient  to  warrant  the  finding  ot  guilty  of  assault  where 
an  assault  is  proved ;  and,  taking  the  first  clause  in  connection  with 
the  last,  it  seems  to  me  to  refer  the  words,  ^  the  very  act  and  transac- 
tioa  "  of  which  it  speaks,  not  to  the  matter  charged  in  the  indictment, 
but  to  the  act  itself,  that  is,  in  this  case,  the  death,  which  is  the  sole 
subject  of  prosecution,  and  which  depends  not  on  the  opening  or 
motive  of  counsel,  but  on  the  entire  proof  in  the  case  when  developed 
before  the  jury.  If  this  view  of  the  case  in  judgment  as  applied  to 
the  statute  is  correct,  the  summing  up  of  the  learned  judge  presented 
the  only  question  which  could  be  raised  properly  to  the  jury.  It  is 
to  be  remembered  that  a  plea  of  previous  acquittal  of  felony,  pleaded 
to  an  indictment  for  assault,  is  not  like  an  ordinaiy  plea  of  autrefois 
acquU  of  murder  to  another  indictment  of  murder,  and  where  the 
prisoner  has  nothing  to  prove  but  the  identity  of  the  prisoner  and 
of  the  party  whose  death  is  charged  as  murder,  to  establish  his  ple& 
But,  it  being  conceded  that  there  are  cases  in  which  an  indictment 
for  felony  includes  an  assault,  and  on  the  trial  of  which  an  assault 
is  proved,  and  yet  on  which  the  prisoner  cannot  lawfully  be  convicted 
of  an  assault,  and,  therefore,  is  not  in  jeopardy  of  such  conviction,  it 
must  on  every  such  plea  be  matter  of  proof  whether  the  prisoner 
could  have  been  convicted  of  assault  before ;  and  that  depends  upon 
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the  question  raised  by  the  rule  in  BircVs  Cctse^  whether  the  assault 
charged  in  the  second^ndictment  is  part  of  ^  the  very  act  or  transact 
tion  "  prosecuted  on  the  first.  This,  the  assaults  secondly  diarged 
on  the  prisoners  were  not,  unless  they  were  part  of  the  felony,  death, 
which  was  the  subject  of  the  former  charge;  and  in  putting  the 
question  whether  they  conduced  in  any  way  to  the  death,  the  learned 
judge  put  the  question  in  the  manner  most  favorable  to  the  prisoners. 
It  is  true  that  when  the  evidence  of  the  surgeon  given  on  the  first 
trial  was  read,  and  was  repeated  by  them  on  the  second,  the  ^  prison- 
ers," as  observed  by  the  learned  counsel,  <^  had  no  chance  of  success  { " 
but  this  was  because  the  facts  afforded  no  ground  out  of  which  such 
chance  could  justly  arise.  On  the  whole,  therefore,  I  think  that  the 
construction  contended  for  by  the  prisoners'  counsel,  not  being  ac- 
cordant with  the  object  of  the  statute,  nor  justified  by  the  language 
of  the  statute,  nor  founded  on  any  intelligible  principle,  ought  not  to 
prevail.  It  would  lead  to  the  consequence  of  enabling  a  prosecutor 
or  his  counsel  to  deepen  the  responsibility  of  an  offender,  whose 
offence  might  be  most  trivial,  by  the  form  of  the  indictment  and  the 
course  of  evidence,  so  that  a  man  indicted  for  murder  against  whom, 
in  the  course  of  the  proceeding,  an  assault  committed  by  him  long 
before  the  death  might  be  relevantly  proved,  might  be  acquitted  of 
the  murder  on  proof  that  it  was  committed  by  another,  and,  in  addi- 
tion to  the  calamity  of  being  tried  for  the  capital  crime,  of  which  he 
is  guiltless,  be  liable  by  reason  of  that  calamity  to  be  visited  with 
Bolitary  imprisonment  or  hard  labor.  It  is  true  that  the  discretion 
which,  on  such  conviction,  belongs  to  the  court  is  not  likely  to  be 
abused ;  and  it  is  also  true  that  it  may  sometimes  be  extremely  con* 
venient  that  such  'discretion  should  exist,  as  in  the  present  case, 
where,  on  failure  of  the  greater  charge,  an  immediate  punishment  of 
proved  criminality  is  expedient  for  the  ends  of  justice.  But,  believing 
that  the  legislature  never  intended  to  invest  the  court  with  such  dis? 
cretion  in  such  a  case,  considering  that  the  rule  of  law  now  to  be 
defined  or  maintained  may  apply  to  cases  entirely  dissimilar  in  moral 
character  to  the  present,  and  in  which  a  discretion  extended  by  mere 
accident  may  work  most  serious  liabilities,  which  the  law  never  con- 
templated, I  adhere  to  the  opinion  which,  on  imperfect  materials,  I 
formed  at  the  trial.  Lamentable  as  it  would  be  if  the  prisoners  shall 
obtain  impunity  by  the  success  of  opposite  positions,  averting  a  convic- 
tion of  assault  on  the  first  trial  by  successfully  contending  that  it  could 
not  take  place,  on  the  very  ground  that  the  assaults  proved  did  not 
conduce  to  the  death  charged,  and  succeeding  afterwards  by  arguing 
that  they  might  have  been  so  convicted,  they  must,  if  they  arc  now 
right,  have  the  benefit  of  the  error.  But  I  think  the  prisoners'  coun* 
sel  were  right  in  their  contention  on  their  first  trial,  and  if  so,  the 
present  conviction  is  right. 

Williams,  J.     In  this  case  the  prisoners  in  substance  allege  in  the 

I)lea,  which  they  were  put  to  prove  by  the  replication,  that  they  were 
egally  acquitted  on  a  former  indictment  of  the  assaults  chvged 
against  them  by  the  present  indictment     And  as  it  is  plain  that  they 
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eould  not  have  been  legally  acquitted  of  the  assaults  unless  they  were 
in  peril  of  being  legally  conyicted  of  them,  the  question  resolves  itself 
into  the  inquiry  whether,  on  the  former  trial,  the  prisoners  could  have 
been  legally  convicted  of  all  the  assaults  charged  by  the  present 
indictment,  and  I  am  of  opinion  that  they  could  not.  It  cannot  be 
doubted  that  this  question  depends  altogether  on  the  operation  of  the 
stat  1  Vict  c.  85,  s.  11.  Before  that  statute,  although  the  general 
rule  was,  that  it  was  not  necessary  to  prove  the  crime  charged  by  an 
indictment  to  the  whole  extent  laid,  it  being  sufficient  for  the  pros- 
ecutor to  prove  so  much  of  the  charge  as  constituted  an  offence 
punishable  by  law,  yet  this  rule  was  undoubtedly  subject  to  the  qual- 
ification, that  if  a  prisoner  were  indicted  for  a  felony,  he  could  not  be 
convicted  for  a  misdemeanor  on  that  indictment.  But  by  the  statute 
in  question,  it  is  enacted,  that  ^  on  the  trial  of  any  person  for  any  of 
the  offences  hereinbefore  mentioned,  or  for  any  felony  whatever,  where 
the  crime  charged  shall  include  an  assault  against  the  person,  it  shall 
be  lawful  for  the  jury  to  acquit  of  the  felony,  and  to  find  a  verdict  of 
guilty  of  assault  against  the  person  indicted,  if  the  evidence  shall 
warrant  such  finding."  The  language  here  employed  appears  to  me 
to  show  that  the  statute  did  not  intend  that  the  person  charged  with 
a  felony,  including  an  assault,  should  be  regarded  in  any  event  as 
charged  with  the  offence  of  assault  in  addition  to  the  crime  of  felony 
imputed  by  the  indictment,  but  meant  only  that  the  portion  of  the  crime 
of  the  imputed  felony  which  consists  of  the  offence  of  assault,  shMj  per 
sSf  be  a  subject  of  conviction  and  punishment,  if  it  be  proved  that  the 
prisoner  is  guilty  of  that  portion,  and  of  that  portion  only.  If,  there- 
fore, it  shall  be  proved  that  some  person  has  been  guilty  of  the  whole 
of  the  imputed  felony,  including  therein  necessarily  the  imputed 
assault,  but  the  evidence  fails  to  implicate  the  prisoner  in  any  portion 
of  that  guilt,  he  must,  in  my  judgment^i  be  wholly  acquitted.  The 
felony  charged  by  the  former  indictment  in  the  present  case,  was 
homicide  by  violence  to  the  person  of  Mary  Ann  Parsons.  The  crime 
charged,  therefore,  included  an  assault.  It  was  proved  that  her  death 
had  been  caused  exclusively  by  a  blow  on  the  head,  inflicted  shortly 
before  her  death ;  but  there  was  no  evidence  to  show  that  that  blow 
had  been  struck  by  either  of  the  prisoners.  It  was  therefcnre  proved 
that  the  assault,  and  every  other  portion  of  the  imputed  homicide, 
had  been  committed  by  some  person  unknown,  but  the  prisoners 
were  not  implicated  in  any  part  of  the  guilt.  It  seems,  therefore,  to 
me  that  they  could  not  be  convicted  of  any  part  of  it,  but  were  en- 
titled to  a  general  acquittal.  But  it  is  said  that  this  view  of  the  case 
is  at  variance  with  the  decision  of  all  the  judges  in  Reff.  v.  Birch,  In 
that  case  the  prisoner  was  indicted  for  feloniously  assaulting  one 
Charles  Darky,  putting  him  in  bodily  fear,  and  feloniously  and 
violently  stealing  from  his  person  a  watch  and  other  property.  The 
prosecutor  did  not  appear,  and  the  proof  as  to  the  felony  failed.  But 
it  was  proved  that  on  the  night  in  question  the  prisoner  struck  the 
prosecutor  several  times  about  the  head  while  he  was  lying  on  the 
ground*  The  jury  found  the  prisoner  guilty  of  an  assault  only,  not 
being  satisfied  tiiat  it  was  with  intent  to  rob.    And  it  was  held  by  . 
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eleven  judges,  on  a  case  reserved,  that  the  conviction  tot  the  assault 
was  right  under  the  stat  1  Vict  c.  85,  s.  11.  But  it  must  be  observed 
that  in  this  case  it  was  not  proved  that  any  one  had  been  guilty  of 
the  imputed  robbery*  The  crown  failed  altogether  either  to  prove  an 
assault  with  intent  to  rob,  or  steal  from  the  person  of  the  prosecutor, 
and  established  only  one  portion  of  the  crime  of  robbery,  vi^.,  that 
which  consisted  of  the  assault  simplicUerj  and  of  that  portion  the 
piisoner  was  guilty.  It  does  not  follow  from  this  decision,  that  if  it 
had  been  proved  that  some  one  unknown  had  been  guilty  of  the 
felony  charged  and  the  assault  included  therein,  (but  that  the  prisoner 
was  not  at  all  implicated  in  any  part  of  this  guUt,)  the  judges  would 
have  held  a  conviction  for  assault  to  be  warranted  by  the  statute. 
In  truth,  they  could  hardly  have  so  held  without  overruling  the  de» 
cision  of  Reg.  v.  Phelps^  which  they  do  not  at  all  appear  to  have 
intended  to  do.  In  that  case  the  prisoner  was  indicted,*  with  others, 
for  the  murder  of  John  Overbury.  It  was  proved  at  the  trial  that  in 
a  scuffle  the  prisoner  struck  Overbury  once  or  twice,  and  knocked  him 
down.  The  prisoner  afterwards  went  home  and  took  no  further  part 
in  the  affray,  and  shortly  afterwards  Overbury  was  again  assaulted 
and  killed  by  some  other  persons,  who  could  not  be  identified ;  and 
there  was  no  distinct  evidence  to  connect  the  second  assault  with  tiie 
prior  assault  by  the  prisoner.  The  jury  acquitted  him  of  the  felony, 
but  found  him  guilty  of  an  assault.  The  judges,  however,  in  a  case 
reserved,  thought  that  the  conviction  was  wrong.  But  it  has  been 
argued  that  this  view  of  the  case  is,  at  all  events,  at  variance  with* 
the  definition  given  by  the  judges,  in  Beg*,  v.  Birch,  of  the  requisites 
of  an  assault  for  which  a  conviction  may  take  place  under  the  statute, 
inasmuch  as  the  judges,  in  effect,  resolved  in  that  case  that  it  is  only 
requisite  that  the  assault  shall  be  included  in  the  charge  on  the  face 
of  the  indictment,  and  also,>'  be  a  part  of  the  very  act  or  transaction 
which  the  crown  prosecutes  as  a  felony  by  the  indictment."  And  it 
is  said  that,  in  the  {^resent  case,  the  '^  act  or  transaction  "  which  the 
crown  prosecuted  as  a  felony  on  the  former  indictment  must,  on  the 
facts  stated  in  the  case  reserved,  be  regarded  as  having  consisted  of 
the  homicide  of  Mary  Ann  Parsons  by  means  of  the  very  assaults 
which  are  charged  by  the  latter  indictment  But  why  must  the 
crown  be  thus  regarded  as  having  ^  prosecuted  these  assaults  "  ?  The 
counsel  for  the  crown,  it  is  true,  stated  them  in  his  opening  address 
as  conducing  to  the  death,  adding,  that  if  he  should  fail  iu  proving 
that  they  conduced  to  the  death,  they  would  furnish  evidence  of  the 
animus  of  the  prisotiers.  And  the  evidence  afterwards  given  on  behalf 
of  the  crown  undoubtedly  included  evidence  of  these  assaults.  Bat 
these  circumstances  fail  altogether,  in  my  judgment,  to  establish  that 
the  assaults  in  question  were  ^  part  of  the  very  act  or  transaction  which 
the  crown  prosecuted  as  a  felony .''  That  '^  act  or  transaction  "  was, 
I  conceive,  the  homicide  of  Mary  Ann  Parsons,  including  necessarily 
the  violence  which  caused  her  death,  whatever  it  might  be.  And,  in 
my  opinion,  as  soon  as  it  appeared  by  the  evidence  that  a  boniidde 
had  taken  place,  the  assault  which  caused  the,  death,  and  no  dUket 
assault,  became,  necessarily,  from  the  mere  natuie  of  the  proseeutioB, 
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identified  as  the  assault  which  the  erawn  was  prosecuting  as  part 
of,  and  indoded  in,  that  felony.  If  there  had  been  any  evidence  that 
the  prisoners  were  guilty  of  that  assatdt,  snrely  the  case  most  have 
been  left  for  the  consideration  of  the  jnry  exclasively  of  the  other 
assaults.  For  if  the  jury  were  directed,  first,  to  consider  whether  the 
prisoners  were  guilty  oi  the  assault  which  caused  the  death,  and  con« 
seqnently  of  the  felony ;  and,  secondly,  in  case  they,  the  jury,  acquitted 
of  the  felony,  to  consider  whether  the  prisoners  had  been  guilty  of  the 
assaults  which  did  not  conduce  to  the  death,  this  would,  in  effect,  be 
treating  the  prosecution  as  if  it  were  an  indictment  for  assault,  and 
also  for  a  felony  including  an  assault ;  which,  both  by  Pkelp^s  Case 
and  the  resolution  in  BircWs  Case^  is  demonstrated  to  be  wrong. 
The  same  difficulty  would  occur  if  there  had  been  evidence  to  im« 
plicate  oiie  only  of  the  prisoners  in  the  mortal  assault.  Ck>uld  the 
jury  in  such  a  case  have  been  properly  directed  to  have  considered 
the  crown  as  prosecuting  the  mortal  assault  as  against  one  of  the 
prisoners,  and  the  assaults  which  did  not  conduce  to  the  death  as 
against  the  other  prisoner  ?  In'  the  present  instance,  it  is  true,  the 
case  was  stopped,  and  no  case  at  all  left  to  the  jury ;  but  this  makes 
no  difference,  in  my  opinion ;  for  whether  a  jury  acquit  in  accordance 
with  the  view  taken  by  the  judge,  because  there  is  no  evidence  against 
the  prisoner,  pr  because  the  evidence  is  not  satisfactory,  in  either  case 
tiiey,  in  trutii,  acquit  for  want  of  sufficient  evidence  to  convict  It  is 
manifestly  fallacious  to  make  the  opening  of  counsel  the  test  on  the 
question  of  what  is  ^^  the  act  or  transaction  which  the  crown  pros* 
ecntes."  It  is  plain  that  the  court  is  not  at  all  bound  by  the  state* 
meats  made  by  the  counsel  in  his  address.  Suppose,  in  the  present 
case,  the  counsd  had  stated  that  the  last  blow  was  the  mortal  one, 
and  be  should  only  give  the  preceding  blows  in  evidence  as  proof  of 
the  ammus  of  the  prisoners,  and  it  had  turned-  out  on  the  evidence 
that  one  of  the  preceding  blows  v(ras  the  mortal  one^  and  the  last  one 
had  not  at  all  conduced  to  the  death,  could  the  prisoners  have  claimed 
an  acquittal  of  the  felony,  notwithstanding  it  was  proved  that  they 
had  inflicted  the  mortal  blow  ?  Again :  suppose  the  counsel,  in  his 
opening,  had  omitted  in  his  statement  that  the  assaults  now  in  ques- 
tion conduced  to  the  death,  and  had  merely  mentioned  them  as  proof 
of  the  ammus  of  the  prisoners,  then,  by  the  application  of  this  test, 
(though  the  evidence  would  have  been  exactly  the  same,)  these  as« 
saults  could  not  have  formed  a  part  of  the  ^  act  and  transaction  which 
the  crown  prosecuted,"  and  the  prisoners  could  not  have  been  con- 
victed of  tnem.  The  test  can  hardly  be  a  sound  one  which  thus 
makes  the  liability  of  a  prisoner  to  more  severe  punishment  depend 
on  the  inadvertence  or  discretion  of  counsel,  or  the  accident  whether 
the  evidence  for  the  crown  is  or  is  not  prefaced  by  an  address  from 
an  advocate.  The  material  point  of  time  is,  I  think,  at  the  close  of 
the  evidence,  when  the  judge  has  to  perform  the  duty  of  telling  the 
jury  as  to  what  part  of  the  indictment  there  is  a  case  for  their  con- 
sideration. At  that  point  of  time,  at  the  trial  of  the  former  indictment 
in  the  present  case,  it  had  been  proved  by  the  evidence  for  the  crown, 
that  the  homicide  imputed  by  the  indictment,  including  an  assault, 
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had  been  committed.  In  my  opinion,  this  demonstrated,  per  le,  ibat 
the  act  or  transaction  which  the  crown  was  prosecuting  was  the 
homicide  which  thus  appeared  to  have  been  committed ;  consequent* 
ly,  I  think  the  prisoners  could  not  have  been  legally  convicted  under 
the  statute  of  any  assault  which  was  not  indud^  in  that  transaction: 
in  other  words,  which  did  not  conduce  to  the  death.  I  may  add,  that 
it  seems  to  be  impossible  to  come  to  a  different  conclusion  ^thout 
overruling  Reg.  v.  Phelps ;  for  overruling  which  case  I  have  found 
no  good  reason.  The  question  remains,  whether  the  conviction  on 
the  present  indictment  was  wrong  by  reason  of  the  mode  in  which 
the  case  was  left  to  the  jury.  I  incline  to  think  that  the  summing  up 
was  not  strictly  correct  For,  notwithstanding  that  the  assaults  did 
not  in  any  way  conduce  to  the  deat«h  of  the  deceased,  the  prisoners 
might  have  been  in  jeopardy  of  being  convicted  of  them  on  the  fo^ 
mer  indictment,  but  for  the  proof  that  some  one,  unknown,  had  com- 
mitted the  homicide  charged  against  the  prisoners,  which  demonstrated 
that  these  assaults  were  not  any  part  of  the  transaction  which  the 
crown  was  prosecuting.  The  question,  therefore,  which  was  submitted 
to  the  jury  was  not  conclusive  of  the  issue.  It  would  have  been  so 
if  the  rulhig  in  Reg,  v.  Crumpton  (which  the  learned  judge  appears  to 
have  followed)  were  law.  But  I  consider  that  case  to  have  been,  in 
effect,  overruled  by  Birches  Case,  Still,  I  am  of  opii^on  that  the 
conviction  was  right  I  think  the  learned  judge  correctly  laid  down 
that  the  burden  of  proof  lay  on  the  prisoners,  who  were  to  establish 
the  truth  of  their  plea.  Now,  this  could  only  be  done  by  proving  that 
they  were  in  jeopardy,  on  the  former  indictment.,  of  being  convicted 
of  all  the  assaults  included  in  the  latter.  But  the  evidence  adduced 
(as  it  is  stated  in  the  case  reserved)  showed,  according  to  the  view  I 
I  have  taken  of  the  operation  of  the  statute,  that  they  were  not  in 
such  jeopardy.  I  think,  therefore,  that  they  failed  in  proof  of  their 
plea,  and  that  they  were  properly  convicted. 

Erle,  J.  In  this  case  the  question  turns  upon  the  construction  of 
the  statute  1  Vict  c.  85,  s.  11.  The  words  of  that  statute  indicate 
that  the  assault  in  the  conviction  should  be  the  assault  included  in 
the  supposed  felony,  and  the  cases  decide  that  a  conviction  for  an 
assault,  unless  included  in  the  felony  in  law  as  connected  therewith 
in  fact,  would  be  wrong.  Thus,  upon  a  charge  of  felony  in  attempt- 
ing to  discharge  a  loaded  pistol,  an  assault  by  blows  not  involved  in 
or  connected  with  the  presentation  of  the  pistol  was  held  not  to  be 
included  by  law  in  the  charge.  Reg,  v.  St,  George j  9  Car.  &  P.  483. 
So,  where  an  indictment  for  a  burglary  with  an  intent  to  ravish  con- 
tained a  charge  of  an  assault  by  blows,  this  assault  was  held  not  to 
be  included  by  law  in  such  a  charge  of  burglary.  Reg,  v.  WcUkinSi 
Car.  &  M.  264.  So,  where  upon  a  charge  ot  rape  it  was  proved  that 
the  prisoner  assaulted  at  one  time,  and  that  another  man  committed 
the  lelony  at  another  time,  the  assault  by  the  prisoner  at  a  different 
time  was  held  not  to  be  connected  in  fact  with  the  crime  charged. 
Reg,  V.  GvUeridge^  9  Car.  &  P.  471.  So,  upon  a  charge  of  murder, 
an  assault  upon  a  different  time  from  that  when  the  fatal  blow  was 
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S'ven  was  held  not  to  be  connected  with  the  crime  charged.  Meg.  ▼. 
kelps  and  others^  1  Russell,  781.  Also,  where,  upon  the  same 
cliarge  of  murder,  there  was  some  evidence  that  the  prisoners  were 
eof^rating  in  the  beating  that  caused  the  death,  it  was  left  to  the  jury 
to  say  in  meet  whether  the  acts  of  the  prisoners  had  conduced  to  the 
death.  K  yes,  the  prisoners  wfere  guilty  of  felony ;  if  no,  they  were 
not  guUty  altogether;  the  evidence  of  the  assault  being  equally  evi- 
dence to  prove  the  felony.  Reg.  v.  Phelps^  Southan  and  SmUhj  1 
Car.  &  M.  180.  According  to  these  decisions,  the  summing  up  oi 
the  learned  judge  now  under  consideration  was  correct,  and  his  con-* 
stmction  of  the  statute  does  not  conflict  with  the  principle  which  the 
judges  laid  down  in  the  case  of  Reg.  v.  Birchj  1  Denison,  185,  with 
teterence  to  the  facts  then  before  them,  viz.,  that  the  assault  intended 
by  the  statute  must  be  included  in  the  indictment,  and  must  be  part 
of  the  transaction  which  is  prosecuted  as  a  felony.  In  that  case 
there  was  evidence  of  the  prosecutor  having  been  assaulted  and 
robbed,  and  of  the  prisoner  having  taken  part  in  the  transaction 
when  the  assault  and  supposed  robbery  occurred ;  but  the  proof  of 
the  robbery  was,  in  the  opinion  of  the  jury,  imperfect  Under  these 
circumstances,  a  conviction  for  an  assault,  which  upon  the  evidence 
might  have  been  a  part  of  the  felony  charged,  was  supported.  In 
the  present  case,  the  cause  of  death  being  proved,  and  the  assaults 
by  tne  prisoner,  which  were  in  evidence,  being  also  proved  to  be  no 
part  of  the  cause  of  death,  and  the  cause  of  death  being  the  transac- 
tion which  is  prosecuted  as  a  felony,  it  seems  to  me  that  the  assaults 
cannot  be  truly  said  to  have  been  part  of  the  transaction  which  is  so 
prosecuted.  The  intention  of  the  prosecutor  to  include  them  in  the 
indictment  is  not  alone  sufficient  to  support  a  conviction,  because  that 
intention  existed  in  the  cases  where  the  convictions  were  excluded. 
It  is  further  to  be  observed,  that  there  is  a  distinction  between  the 
charge  of  assault  in  cases  of  rape,  robbery,  and  felonious  wounding, 
and  that  in  cases  of  homicide  by  assault  In  the  first  class,  the 
charge  relates  to  one  transaction  which  is  probably  a  felony,  and  the 
assault  in  question  is  a  part  of  that  transaction,  and  has  its  jfelonious 
character  at  the  time  of  its  committal.  In  the  second  class,  upon  a 
charge  of  homicide  by  assault,  the  essence  of  the  crime  is  causing 
death :  the  felonious  nature  of  the  assault  arises  from  the  retrospective 
effect  of  death  ;  and  in  many  cases  of  homicide  the  felony  is  equally 
complete  whether  death  was  within  the  intention  of  the  prisoner  at 
the  time  of  the  assault  or  not  If  the  assaults  and  death  stand  in  the 
relation  of  cause  and  effect,  the  felony  is  proved ;  if  they  do  not,  the  as- 
saults«are  unconnected  with  the  felony  charged,  and  are  no  ground  for 
a  conviction  under  the  statute.  According  to  this  reasoning  the  stat- 
ute would  not  come  into  operation  in  cases  of  homicide  by  assault., 
and  I  believe  it  was  not  intended  that  it  should.  But  if,  after  the 
decision,  this  reasoning  is  not  adopted  to  the  full  extent,  still  the 
interests  of  public  justice  seem  to  me  to  require  that  the  application 
of  the  statute  should  be  restricted  to  those  cases  only  of  homicide 
where  the  subject  of  prosecution  is  one  transaction,  and  where  the 
death  is  attributed  to  a  single  occasion  of  assault,  so  as  to  be  within 
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the  principle  laid  down  in  R^.  t.  Phelps.  It  is  important  for  public 
justice  to  conduct  trials  for  murder  with  unity  of  attention,  to  free 
the  judge  from  the  technicality  in  which  we  are  now  involved,  and 
the  jury  from  referring  the  evidence  to  three  alternatives—- murderi 
assault,  and  acquittal ;  but  it  is  imperative  to  release  a  prisoner  on 
such  a  trial  from  liability  for  various*  assaults.  If  he  is  liable  to  be 
convicted,  of  course  he  should  have  full  notice  and  opportunity  for 
defence ;  the  death  may  be  attributed  in  various  counts  to  various 
assaults,  sometimes  single,  sometimes  in  a  series.  If  the  prosecutor 
is  found  to  be  mistaken  in  supposing  the  assaults  conduced  to  the 
death,  and  the  prisoner  is  to  be  acquitted  of  felony,  it  is  contended 
that  he  must  then  be  acquitted  of  all  the  assaults  which  have  beea 
proved ;  but  the  legislature  cannot  have  intended  that  the  mistake  of 
the  prosecutor  should  justify  an  unfair  trial :  and  the  trial  would  not 
appear  to  me  to  be  fair,  if  the  prisoner,  when  defending  himself  for 
murder,  is  also  called  on  for  a  contingent  defence  against  charges  for 
several  alleged  assaults  in  the  course  of  several  weeks,  some  of  which 
may  be  open  to  contradiction,  others  to  justification,  and  others  to 
mitigation.  The  purpose  of  the  statute  was  to  prevent  the  delay 
and  trouble  of  a  second  indictment  for  assault  In  cases  of  homicide 
by  several  assaults,  that  saving  would  be  effected  by  a  sacrifice  of 
justice,  and  that  construction  of  the  statute  is  to  be  adopted  which 
most  avoids  this  inconvenience.  The  learned  judge  adopted  the 
construction  (rf  the  statute  which  gives  it  this  restricted  application, 
and  his  summing  up  is  objected  to  on  that  account  But,  upon  the 
grounds  above  stated,  the  objection,  in  my  judgment,  fails,  and  the 
summing  up  ought  to  be  sustained. 

Cbbsswell,  J.  The  question  now  to  be  determined  arises  out  of 
the  enactment  in  1  Vict  c  85,  s.  11,  '<  that  on  the  trial  of  any  person 
for  any  felony  whatever,  wherever  the  crime  charged  shall  include  an 
assault  against  the  person,  it  shall  be  lawful  for  the  jury  to  acquit  of 
the  felony  and  to  find  a  verdict  of  guilty  of  assault  against  the  person 
indicted,  if  the  evidence  shall  warrant  such  finding.''  The  crime 
charged  means  ihefekmy  charged,  and  that  must  be  of  such  a  nature 
that  it  cannot  be  committed  without  an  assault.  If  the  crime  charged 
does  not  necessarily  include  an  assault,  I  conceive  that  the  case 
cannot  be  brought  within  the  section  by  an  express  averment  that  an 
assault  was  committed.  If  the  question' were  a  new  one,  and  I  had 
been  called  upon  to  construe  the  enactment  without  reference  to 
decided  cases,  I  should  probably  have  been  of  opinion  that  it  was 
intended  to  apply  to  those  cases  only  where  an  attempt  had*  been 
made  to  commit  a  felony,  which  had  not  been  perfected ;  and,  in 
making  the  attempt,  an  assault  had  been  committed.  But  it  has 
been  held  that  the  statute  ought  not  to  have  so  limited  a  construction, 
and  that  a  party  indicted  for  robbery  may  be  acquitted  of  that  felony 
and  found  guilty  of  assault,  although  the  jury  negative  any  intention 
or  attempt  to  rob. 

On  the  other  hand,  it  has  been  held  that  the  enactment  ought  not 
to  have  the  vridest  application  of  which  the  words  used  are  capable. 
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but  that  the  afiaault,  to  come  within  it,  must  be  included  in  the  charge 
on  the  face  of  the  indictment,  and  also  be  part  of  the  *'  very  act  or 
transaction  which  the  crown  prosecutes  as  a  felony,"  by  the  indict* 
ment  Those  two  points  were  ruled  by  the  unanimous  opinion  of 
the  judges,  in  Reg,  v.  Birch  and  another^  1  Den.  185.  That  case 
having  been  so  decided,  it  is,  in  my  judgment,  much  better  to  abide 
by  it,  whatever  doubts  I  may  entertain  as  to  the  construction  of-  the 
statute,  than  to  render  the  criminal  law  uncertain,  by  reopening  a 
question  which  has  been  decided  by  the  whole  body  of  judges.  If 
the  decision  of  the  whole  body  pronounced  one  year  may  be  ovei^ 
turned  the  next,  that  reversal  may  again  be  overturned  the  following 
year;  and  such  a  course  of  proceeding  would  bring  the  whole  criminal 
law  into  a  state  greatly  to  be  deplored.  I  therefore  abide  by  the 
decision  in  Reg.  v.  Birch  and  anot/iery  and  hold  that  the  assault  of 
which  a  party  may  be  convicted,  under  the  1  Vict,  c.  85,  s.  11,  must 
be  part  of  the  ^  very  act  or  transaction  which  the  crown  prosecutes 
as  a  felony,"  but  that  it  need  not  be  committed  in  attempting  to 
conunit  the  felony  charged.  The  matter  to  be  determined  in  the 
present  case  then  is,  whether  the  assaults  for  lyhich  the  Birds  were 
indicted  and  tried  before  the  learned  judge,  who  has  reserved  this 
case  for  consideration,  were  part  of  that  act  or  transaction  which  the 
crown  prosecuted  as  a  felony  before  my  brother  Talfourd  on  a  former 
occasion.  If  they  were  part  of  that  transaction,  the  prisoners  might 
have  been  convicted,  and  they  cannot  be  tried  a  second  time  for  the 
same  offence ;  othervidse  the  present  conviction  is  right. 

On  this  part  of  the  case,  also,  I  have  a  decision  of  the  whole  body 
of  judges  to  guide  me,  for  I  cannot  distinguish  the  case  of  Meg.  v. 
Phelps^  2  Moo.  Cro.  C,  reported  also  in  1  Russ.  by  Mr.  Greaves,  from 
the  present.  In  that  case,  Phelps  was  indicted,  together  with  two 
others,  Southan  and  Smith,  for  the  murder  of  Overbury,  by  blows. 
Evidence  was  given  that  Phelps  had  struck  the  deceased  more  than 
once^  and  knocked  him  down ;  but  other  evidence  was  also  given, 
which  showed  that  those  strokes  were  not  the  cause  of  death,  and 
that  Phelps  had  gone  away  a  quarter  of  an  hour  or  more  before  the 
blow  was  given  to  which  the  death  of  the  deceased  was  ascribed. 
The  late  Mr.  Justice  Coltman  told  the  jury  that  there  was  no  evi- 
dence to  support  the  charge  of  murder  against  Phelps,  but  that  they 
might  find  him  guilty  of  assault,  which  they  accordingly  did.  The 
ease  was  left  to  the  jury  on  the  charge  of  murder  as  to  the  other  two 
prisoners,  and  they  were  altogether  acquitted.  The  propriety  of  the 
conviction  of  Phelps  was  reserved  for  the  opinions  of  the  judges,  who 
held  tliat,  as  the  assault  proved  did  not  form  a  constituent  part  of  the 
greater  charge  of  felony,  but  was  a  distinct  and  separate  assault,  the 
conviction  was  wrong.  They  therefore  decided  that  the  assault  so 
committed  by  Phelps  was  not  part  of  the  "  act  or  transaction  "  which 
the  crown  prosecuted  as  a  felony  by  that  indictment.  Here,  the  Birds 
were  shown  to  have  committed  various  assaults ;  but  the  evidence 
negatived  their  being  the  cause  of  the  death  of  Mary  Ann  Parsons, 
which  was  ascribed  to  a  blow  inflicted  at  a  subsequent  time,  and  the 
party  who  inflicted  it  could  not  be  ascertained ;  whereupon  the  judge 
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toid  the  jury,  and  in  my  opinion  rightly,  that  there  was  no  evidence  to 
establish  the  charge  of  murder  against  the  prisoners,  and  the  evidence 
then  given  showed  that  the  assaults  proved  to  have  been  committed 
by  the  Birds  were  not  part  of  the  act  or  transaetion  proseciited  in  thai 
case.  Feeling,  therefore,  tiiat  the  case  of  Ref.  ^.  I%elp8  cannot  be 
distingaishable  from  the  present,  and  that  it  was  decided  by  the  whole 
body  of  judges  for  the  reason  given  above,  I  shoidd  think  it  tight  to 
act  upon  it  as  a  binding  authority,  even  if  I  doubted  the  propriety  of 
the  decision ;  but  it  seems  to  me  to  be  correct  l%e  ^act  or  tran^ 
action,"  which  the  crown  prosecuted  by  the  indictment  for  murder 
preferred  against  the  Birds,  was  the  act  of  killing  IVfery  Ann  PbTMms, 
^  of  malice  aforethought,  by  blows."  The  indictment  did  not  deseribe 
the  particular  blows  by  which  the  death  was  occasioned,  and  it  was 
competent  to  the  crown  to  give  evidence  of  any  blows  given  by  the 
prisoner,  and'  to  endeavor  to  show  that  they  were  the  cause  of  <kath. 
But  still  the  ^  transaction  "  prosecuted  was  the  death,  and  the  means 
by  which  it  was  occasioned,  and  when  the  evidence  showed  that  the 
death  was  occasioned  by  a  particular  blow,  and  that  the  others  before 
proved  were  not  part  of  the  same  transaction,  but  wholly  distinct  and 
independent  of  it,  the  judge  who  tried  the  prisoners  was  bound  to 
withdraw  them  from  the  consideration  of  the  jury  on  the  charge  of 
murder,  and,  as  in  PKelp^s  Casey  a  conviction  of  those  assaults  woqM 
have  been  wrong.  Nor  can  I  discover  that  this  view  of  the  subjeet 
is  inconsistent  with  Reg,  v.  Birckj  and  other  cases,  where  it  has  been 
held  that  although  the  evidence  fails  to  show  that  the  supposed  felony 
prosecuted  by  tfa^s  indictment  has  been  committed  at  all,  nevertheless 
the  party  charged  mav  be  convicted  of  an  assault,  for  it  may  be  ascer- 
tained by  evidence  what  is  the  transaction  really  prosecuted ;  exempli 
gratiOy  indictment  for  rape,  evidence  of  assault,  indecent  liberties,  an 
apparent  attempt  to  commit  the  crime  charged,  but  no  completion  of 
it  The  transaction  is  ascertained,  and  an  assault  being  part  of  it, 
comes  within  1  Vict  c.  85,  s.  11.  So  in  the  case  of  an  indictment  for 
robbery,  as  in  Reg',  v.  Birch,  if  there  were  evidence  of  one  assault 
and  nothing  more,  that  would  appear  to  be  the  transaction  prose- 
cuted. But  assume  the  evidence  to  be  of  an  assault,  and  afterwards 
another  and  independent  assault,  and  on  this  latter  occasion  money 
lost,  the  latter  would  appear  to  be  the  real  transaction  prosecuted, 
and  the  party,  if  acquitted  of  the  latter  transaction,  could  not  be  fonnd 
guilty  ot  the  first  and  independent  assault  I  think,  therefore,  that, 
upon  principle  and  authority,  I  am  bound  to  say  that  the  present  con- 
viction is  right 

WioHTMAN,  J.  The  question  in  this  case,  in  substance  is,  whether 
the  prisoners  upon  their  trial  before  my  brother  Talfourd,  on  an  indict- 
ment which  charged  them  with  murder,  could  have  been  found  guilty 
under  the  11th  section  of  1  Vict  c  85,  of  an  assault  charged  against 
them  by  the  indictment  subsequently  preferred  against  them,  and  to 
which  they  have  pleaded  autrefois  acqwU.  The  words  of  the  statote 
are, «  Be  it  enacted,  that  on  the  trial  of  any  prisoner  for  any  of  the 
offences  hereinbefore  mentioned,  or  for  any  felony  whatever,  where  the 


crime  diaigted  «haH  indode  an  aMaiitt  against  tbe  person,  it  shall  be 
'ktwfiil  for  Ae  jury  to  aoqint  of  the  fdony,  and  to  find  a  verdict  of  guilty 
of  assault  against  the  person  indicted,  if  the  CYidence  shall  warrant 
-such  finding."  It  is  perfectly  clear  tiiat  this  clause  was  not  intended 
to  apply  to  any  assault  in  fact  proved  egainst  the  prisoner  upon  a 
trial  kut  felony,  indading  assaults  though  totally  unconnected  in  time, 
•place,  or  ckeumstance,  with  the  felony  charged ;  and  from  the  time  of 
the  passing  of  the  statute,  its  appUeation  has  come  into  question  in 
« great  many  cases,  and  there  are  dicia  and  decisions  of  individual 
judges  which  it  is  not  easy,  and  which,  indeed,  it  may  be  impossible, 
wholly  to  reeoncile.  But  I  do  not  think  it  necessary  or  expedient  to 
refer  to  more  than  four  cases,  two  of  which  have  come  under  the  con- 
sideration of  all  the  judges,  and  two  others  of  which,  though  only 
expressing  the  opinion  of  individual  judges,  agree  so  exactly,  it 
appears  to  me,  in  principle,  as  to  the  instances  in  which  the  statute 
may  be  applied,  with  the  two  cases  that  have  come  before  all  the 
judges,  that  I  cite  them  as  additional  authorities  for  the  construction 
to  which  I  have  arrived  in  the  present  case.  The  cases  to  which  I 
refer  are  Reg",  v.  Phe^Sj  and  Reg'*  v.  Bircky  before  all  the  judges ;  and 
Reff,  V.  SL  Greorge^  before  my  brother  Parke ;  and  Reg,  v.  CrumpUm^ 
befcve  my  brother  Patteson.  These  cases,  differing  in  some  respects 
and  circumstanees,  all  agree  in  the  principle  upon  which  the  statute 
is  to  be  applied,  that  prisoners  could  only  be  found  guilty  under  the 
act  of  Parliament  of  the  immediate  act  which  was  involved  in  and 
formed  part  of  the  act  or  tmnsaction  which  was  charged  as  a  felony 
in  the  indictment  This,  indeed,  was  stated  in  terms  by  my  brother 
Parke,  in  the  case  of  Reg.  v.  St,-  Oeorge^  in  which  he  referred  to  the 
former  case  of  Reg.  v.  GMeridge^  to  the  same  effect,  and  to  the  opin- 
ion of  my  brother  Patteson  in  Reg.  v.  Orusmpttm^  a#d  is  the  opinion 
of  all  tbe  judges  expressed  in  Reg.  v.  Birckj  and  Reg.  v.  Phelps.  As- 
suming, then,  that  the  principle  upon  which  the  question  whether  pris- 
oners charged  with  felony,  including  an  assault,  can  be  acquitted  of 
tbe  felony  and  be  convicted  of  the  assault  is  settled  by  the  cases  to 
which  I  have  referred,  it  only  remains  to  apply  that  principle  to  the 
present  case.  The  prisoners  are  charged  upon  this  indictment  with 
the  murder  of  Mary  Ann  Parsons,  by  beating  and  striking  at  diffeient 
times,  as  stated  in  the  indictment  Tbe  act  or  transaction  charged 
against  them  as  a  felony  was  the  assaulting  and  beating,  which  caused 
the  death  of  Mary  Ann  Parsons.  The  death  was  proved  by  the  pros- 
ecutor to  have  been  whoUy  caused  by  a  blow  given  very  shortly  before 
or  on  the  4th  of  January,  1850,  but  as  there  was  no  evidence  that  that 
blow  was  inflicted  by  either  of  the  prisoners,  they  were  acquitted  of 
the  felony  with  which  they  were  charged ;  but  it  was  proved  in  the 
course  of  the  trial,  that^  on  several  days  and  occasions  before  the  day 
when  the  fatal  blow  was  given,  the  prisoners  had  assaulted  and  beaten 
the  deceased  ;  but  those  assaults  were  quite  distinct  and  independent 
of  the  act  or  tmnsaction  which  canted  the  death,  which  was  the  felony 
charged.  It  is  true  that  the  felony  is  charged  to  have  been  committed 
by  bitting,  and  that  the  deceased  did  die  by  beating,  and  that  the 
prisoners  were  proved  to  have  beaten  her ;  but  the  assaults  and  beat- 
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ings  proved  against  them  did  not  form  part  of  the  actor  transacttda 
which  wa»  charged  as  a  felony  in  the  indictment,  (which  was  the 
assault  or  beating  which  actually  caused  the  death,)  as  appeared  by 
the  evidence  in  support  of  the  charge  of  felony  against  the  prisonerSb 
The  crown  prosecuted  in  respect  of  the  assaults  and  blows  which 
caused  the  death,  and  they  proved  that,  at  the  particular  time,  a  blow 
was  inflicted  by  some  one  which  did  cause  the  death  of  the  deceased 
It  was  that  blow,  and  that  blow  only,  which  caused  the  death,  and 
was  in  fact,  as  appeared  by  the  evidence  before  the  court,  the  act  which 
was  charged  as  felonious.  The  prisoners  were  not  proved  to  have 
committed  that  act ;  nor  were  any  of  the  assaults  or  beatings  proved 
against  them,  nor  were  they  a  part  of  the  transaction  which  the  crown 
proved  to  be  the  cause  of  tne  death.  They  were  therefore  not  involved 
in,  nor  did  thf  y  form  part  of,  the  act  or  tmnsaction  which  was  charged 
as  felony  in  the  indictment.  In  the  case  of  Reg',  v.  Birch  and  othtn^ 
the  prisoners  were  indicted  for  feloniously  assaulting  and  robbing  tlie 
prosecutor  with  violence.  The  evidence  proved  that  the  prosecutor  was 
attacked  by  seveml  persons,  and  knocked  down,  and  that  the  prisoner 
was  seen  to  strike  him  while  upon  the  ground,  with  other  persons 
about  him,  also  misusing  him ;  but,  by  reason  of  the  absence  of  the 
prosecutor,  the  charge  of  felony  was  not  supported,  but  the  prisoner 
was  convicted  of  assault  under  the  statute,  and  they  held  rightly, 
because  the  assault  formed  part  of,  and  was  involved  in,  the  act  or 
transaction  which  was  charged  as  a  felony  in  the  indictment  It  was 
clear  that  it  was  then,  at  that  time,  that  the  felony  charged  in  the 
indictment  was  committed,  if  committed  at  all,  and  the  assault  formed 
part  of  that  transaction,  and  was  involved  in  it.  The  distinction  be- 
tween that  and  the  present  case  appears  to  me  most  clean  If  in  the 
present  case  it  liad  appeared  that  at  the  time  the  mortal  injury  was 
received  the  prisoners  were  with  the  deceased,  and  had  assaulted  and 
beaten  her  immediately  before  the  death,  if  that  evidence  raised  a 
doubt  whether  the  mortal  injury  was  occasioned  by  the  blows  then 
inflicted  by  the  prisoners,  or  by  a  fall  which  might  be  attributed  i/n 
accident,  and  on  that  ground  the  jury  had  acquitted  the  prisoners  of 
the  felony,  I  should  think  that  they  might  have  been  convicted  erf 
assault  under  the  statute ;  for  in  that  case  the. assault  proved  would 
have  been  involved  *in,  and  formed  part  of,  the  act  or  transaction 
charged  as  a  felony  in  the  indictment  and  prosecuted  as  connected 
with  it.  Though  the  evidence  failed  to  establish  it  as  a  felony,  it  was 
the  only  transaction  which  was  intended  to  be  charged  as  such.  If 
that  was  not  felonious,  in  that  case  there  would  be  no  other,  for  the 
assaults  in  question  were  wholly  unconnected  with  the  intent  of  the 
transaction,  which  was  proved  on  the  part  of  the  prosecution  to  have 
caused  the  death  of  the  deceased,  and  which  was  the  felony  charged 
against  the  prisoners,  and  of  which  they  might  have  been  found  guilty 
if  they  could  have  been  proved  to  have  been  acting  in  it  I  may 
observe  that  the  issue  taken  by  the  replication  to  the  plea  of  autrefois 
acquit  is,  that  the  prisoners  were  not  upon  the  former  trial  acqniUed  of 
the  felony  of  murder,  including  the  same  identical  assaults  charged  in 
the  second  indictment.     For  the  reasons  I  have  given,  it  appears  to  me 
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that  the  felony  of  mmdor  charged  in  the  first  indictment  did  not 
include  the  same  identical  assaults  chareed  in  the  second  indictment 
The  learned  commissioner,  in  charging  toe  jury,  told  them  that  if  they 
were  satisfied  that  there  were  several  distinct  and  independent  assaults, 
some  or  any  of  which  did  not  in  any  way  conduce  to  the  death  of 
the  deceased,  it  would  be  their  duty  to  find  a  verdict  for  the  crown. 
This,  perhaps,  is  hardly  correct  in  part,  as  the  question  is  not  whethar 
the  assault  actually  conduced  to  the  death  of  the  deceased,  but  whether 
it  was  part  of  the  vary  act  or  transaction  which  was  charged  as  felony 
in  the  indictment  But  this  is  not  a  case  for  a  new  trial ;  and  the 
question  substantially  is  whether,  notwithstanding  the  defect,  if  it  be 
one,  the  verdict  is,  under  all  the  circumstances,  right  The  charge  of 
the  learned  commis^oner,  directing  the  jury  to  the  main  point,  whether 
the  assaults  weie  distinct  and  independent  assaults,  clearly  meaning 
distinct  and  independent  of  that  which  was  involved  in,  and  formed 
part  o(f  the  act  or  transaction  charged  as  felony  by  the  prosecution, 
•eems  to  me  to  be  peifectiy  correct  to  that  extent,  and  it  would  be  too 
much  to  set  aside  a  verdict  fully  warranted  by  evidence,  because,  upon 
a  critical  examination  of  the  judge's  charge,  there  may  have  been  a 
partial  defect,  the  charge  in  substance  being  correct  Upon  the  whole, 
therefore,  I  am  of  opkiion  that  the  prisoners  could  not,  consistentiy 
with  the  principle  which  I  have  already  stated,  have  been  convictea 
upon  the  first  indictment  of  those  assaults  which  were  the  subject  of 
the  second,  and  that  the  verdict  which  has  been  found  for  the  crown 
is  right 

CoLERiDOB,  J.  I  have  considered  this  case  with  all  the  attention 
^ich  the  known  conflict  of  opinions  upon  it  among  the  judges  mad^ 
it  proper  for  me  to  bestow,  and  although  I  cannot  say  that  I  have 
amved  at  a  conclusion  free  from  all  doubt,  yet  upon  the  whole  I 
think  that  the  conviction  was  right  The  question  depends  on  the 
true  construction  to  be  put  upon  the  words  of  the  slatute,  that  at 
^the  trial  of  any  person  for  any  felony  whatsoever,  whenever  the 
crime  charged  shall  include  an  assault  against  the  person,  it  shall  be 
lawful  for  the  jury  to  acquit  of  the  felony,  and  to  find  a  verdict  of 
guilty  of  assault  against  the  person  indicted,  if  the  evidence  shall 
warrant  such  finding."  These  words  are  very*  general,  and  yet  as 
justice  requires,  so  I  think  from  the  very  words,  if  closely  examined, 
some  limitetions  will  be'  found  clearly  implied  upon  their  generality, 
and  these  it  will  be  right  to  point  out  First,  I  remark  the  change 
of  language  from  <^ felony"  to  ^ crime  charged;"  the  first  points  to 
the  species,  the  second  to  the  individual  case,  and  that  case  must  be 
^  charged,"  that  is,  expanded  in  statement  on  the  indictment  The 
statute,  therefore,  appUes  only  where  the  individual  crime,  being  a  felo- 
ny in  itself  involving  an  assault,  shall,  «is  it  is  charged  on  the  face  of 
the  indictment,  indude  an  assault  on  the  person,  and  the  whole  charge 
will  be  compounded  of  the  assault,  and  all  those  circumstances,  wheth- 
er of  act,  iivtent,  or  consequences,  which  go  to  make  the  felony  com- 
plete ;  these,  with  the  former,  altogether  make  one  whole.  The  statute 
then  jHTOoeeds  to  say,  that  in  such  case  the  jury  may  ^  acquit  of  the 
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eleven  judges,  on  a  case  reserved,  that  the  convietion  for  the  aseatllt 
was  right  under  the  stat  1  Vict  c.  85,  s.  11.  But  it  must  foe  ofoserved 
that  in  this  case  it  was  not  proved  that  any  one  had  been  guilty  of 
the  imputed  robbery.  The  crown  failed  altogether  either  to  prove  an 
assault  with  intent  to  rob,  or  steal  from  the  person  of  the  prosecutor, 
and  established  only  one  portion  of  the  crime  of  robbery,  viz.,  that 
which  consisted  of  the  assault  simpliciter,  and  of  that  portion  the 
prisoner  was  guilty.  It  does  not  follow  from  this  decision,  that  if  it 
had  been  proved  that  some  one  unknown  had  been  guilty  of  the 
felony  charged  and  the  assault  included  therein,  (but  that  the  prisoner 
was  not  at  all  implicated  in  any  part  of  this  guilt,)  the  judges  would 
have  held  a  conviction  for  assault  to  be  warranted  by  the  statute. 
In  truth,  they  could  hardly  have  so  held  without  overruling  the  de^ 
cision  of  Reg',  v.  PhelpSj  which  they  do  not  at  all  appear  to  have 
intended  to  do.  In  that  case  the  prisoner  was  indicted,*  with  others, 
for  the  murder  of  John  Overbury.  It  was  proved  at  the  trial  that  in 
a  scuffle  the  prisoner  struck  Overbury  once  or  twice,  and  knocked  him 
down.  The  prisoner  afterwards  went  home  and  took  no  further  part 
in  the  aifiay,  and  shortly  afterwards  Overbury  was  again  assaulted 
and  killed  by  some  other  persons,  who  could  not  be  identified ;  and 
there  was  no  distinct  evidence  to  connect  the  second  assault  with  liie 
prior  assault  by  the  prisoner.  The  jury  acquitted  him  of  the  felony, 
but  found  him  guilty  of  an  assault.  The  judges,  however,  in  a  case 
reserved,  thought  that  the  conviction  was  wrong.  But  it  has  been 
argued  that  this  view  of  the  case  is,  at  all  events,  at  variance  with 
the  definition  given  by  the  judges,  in  Reff.  v.  Birch^  of  the  requisites 
of  an  assault  for  which  a  conviction  may  take  place  under  the  statute, 
inasmuch  as  the  judges,  in  effect,  resolved  in  that  case  that  it  is  only 
requisite  that  the  assault  shall  be  included  in  the  charge  on  the  face 
of  the  indictment,  and  also,^  be  a  part  of  the  very  act  or  tmnsaction 
which  the  crown  prosecutes  as  a  felony  by  the  indictment,"  And  it 
is  said  that,  in  the  [Nresent  case,  the  ^  act  or  transaction  "  which  the 
crown  prosecuted  as  a  felony  on  the  former  indictment  must,  on  the 
facts  stated  in  the  case  reserved,  be  regarded  as  having  consisted  of 
the  homicide  of  Mary  Ann  Parsons  by  means  of  the  very  assaults 
which  are  charged  by  the  latter  indictment  But  why  must  the 
crown  be  thus  regarded  as  having  ^  prosecuted  these  assaults  "  ?  The 
counsel  for  the  crown,  it  is  true,  stated  them  in  his  opening  address 
as  conducing  to  the  death,  adding,  that  if  he  should  fail  in  proving 
that  they  conduced  to  the  death,  they  would  furnish  evidence  of  the 
animus  of  the  prisoners.  And  the  evidence  afterwards  given  on  behalf 
of  the  crown  undoubtedly  included  evidence  of  these  assaults.  Bat 
these  circumstances  fail  altogether,  in  my  judgment,  to  establish  that 
the  assaults  in  question  were  ^  part  of  the  very  act  or  transaction  which 
the  crown  prosecuted  as  a  felony."  That  ^^  act  or  transaction  "  was, 
I  conceive,  the  homicide  of  Mary  Ann  Parsons,  including  necessarily 
the  violence  which  caused  her  death,  whatever  it  might  be.  And,  in 
my  opinion,  as  soon  as  it  appeared  by  the  evidence  that  a  honridde 
had  taken  place,  the  assault  which  caused  the.  death,  and  no  other 
assault,  became,  necessarily,  Item,  the  mere  nature  of  the  proseeotioai 
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identified  as  the  asBanlt  which  the  erown  was  prosecnting  as  part 
of,  and  indnded  in,  that  felony.  If  there  had  been  any  evidence  that 
tiie  pri8<»eis  were  guilty  of  that  assault,  snrely  the  case  most  have 
been  left  for  the  consioeration  of  the  jury  exclusively  of  the  other 
assaults.  For  if  the  jury  were  directed,  first,  to  consider  whether  the 
prisoners  were  guilty  oi  the  assault  which  caused  the  death,  and  con-* 
seqnently  of  the  felony ;  and,  secondly,  in  case  they,  the  jury,  acquitted 
ot  the  felony,  to  consider  whether  the  prisoners  had  been  guilty  of  the 
assaults  which  did  not  conduce  to  the  death,  this  would,  in  effect,  be 
treating  the  prosecution  as  if  it  were  an  indictment  for  assault,  and 
also  for  a  felony  including  an  assault ;  which,  both  by  Phelps's  Case 
and  the  resolution  in  BircWs  Casey  is  demonstmted  to  be  wrong. 
The  same  difficulty  would  occur  if  there  had  been  evidence  to  im« 
plicate  one  only  of  the  prisoners  in  the  mortal  assault.  Could  the 
jury  in  such  a  case  have  been  properly  directed  to  have  considered 
the  crown  as  prosecuting  the  mortal  assault  as  against  one  of  the 
prisoners,  and  the  assaults  which  did  not  conduce  to  the  death  as 
against  the  other  prisoner?  In'  the  present  instance,  it  is  true,  the 
case  was  stopped,  and  no  case  at  all  left  to  the  jury ;  but  this  makes 
no  difference,  in  my  opinion ;  for  whether  a  jury  acquit  in  accordance 
with  the  view  taken  by  the  judge,  because  there  is  no  evidence  against 
the  prisoner,  pr  because  the  evidence  is  not  satisfactory,  in  either  case 
tiiey,  in  truth,  acquit  for  want  of  sufficient  evidence  to  convict  It  is 
manifestly  fallacious  to  make  the  opening  of  counsel  the  test  on  the 
question  of  what  is  '^  the  act  or  transaction  which  the  crown  pros- 
ecutes." It  is  plain  that  the  court  is  not  at  all  bound  by  the  state- 
ments made  by  the  counsel  in  his  address.  Suppose,  in  the  present 
ease,  the  counsel  had  stated  that  the  last  blow  was  the  mortol  one, 
and  he  should  only  give  the  preceding  blows  in  evidence  as  proof  of 
the  animus  of  the  prisoners,  and  it  had  turned-  out  on  the  evidence 
that  one  of  the  preceding  blows  was  tiie  mortal  one,  and  the  last  one 
had  not  at  all  conduced  to  the  death,  could  the  prisoners  have  claimed 
an  acquittal  of  the  felony,  notwithstanding  it  was  proved  that  they 
had  inflicted  the  mortal  blow  ?  Again :  suppose  the  counsel,  in  his 
opening,  had  omitted  in  his  statement  that  the  assaults  now  in  ques- 
tion conduced  to  the  death,  and  had  merely  mentioned  them  as  proof 
o(  the  ammus  of  the  prisoners,  then,  by  the  application  of  this  test, 
(though  the  evidence  would  have  been  exactiy  the  same,)  these  as- 
saults could  not  have  formed  a  part  of  the  <^  act  and  transaction  which 
the  crown  prosecuted,"  and  the  prisoners  could  not  have  been  con- 
victed of  them.  The  test  can  hardly  be  a  sound  one  which  thus 
makes  the  liability  of  a  prisoner  to  more  severe  punishment  depend 
on  the  inadvertence  or  discretion  of  counsel,  or  the  accident  whether 
the  evidence  for  the  crown  is  or  is  not  prefaced  by  an  address  from 
an  advocate.  The  material  point  of  time  is,  I  think,  at  the  close  of 
the  evidence,  when  ihe  judge  has  to  perform  the  duty  of  telling  the 
jury  as  to  what  part  of  the  indictment  there  is  a  case  for  their  con- 
sideration. At  that  point  of  time,  at  the  trial  of  the  former  indictment 
in  the  present  case,  it  had  been  proved  by  the  evidence  for  the  crown, 
that  the  homicide  imputed  by  the  indictment,  including  an  assault, 
VOL.  If.  42 
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had  been  committed.  In  my  opinion,  this  demoniitrated,  per  le,  that 
the  act  or  transaction  which  the  crown  was  prosecuting  was  the 
homicide  which  thus  appeared  to  have  been  committed ;  consequent* 
ly,  I  think  the  prisoners  could  not  have  been  legally  convicted  under 
the  statute  of  any  assault  which  was  not  indud^  in  that  transaction: 
in  other  words,  which  did  not  conduce  to  the  death.  I  may  add,  that 
it  seems  to  be  impossible  to  come  to  a  different  conclusion  without 
overruling  Reg.  v.  Phelps ;  for  overruling  which  case  I  have  foond 
no  good  reason.  The  question  remains,  whether  the  conviction  on 
the  present  indictment  was  wrong  by  reason  of  the  mode  in  which 
the  case  was  left  to  the  jury.  I  incline  to  think  that  the  summing  up 
was  not  strictly  correct  For,  not^^'^ithstanding  that  the  assaults  did 
not  in  any  way  conduce  to  the  death  of  the  deceased,  the  prisoners 
might  have  been  in  jeopardy  of  being  convicted  of  them  on  the  fo^ 
mer  indictment,  but  lor  the  proof  that  some  one,  unknown,  had  eom* 
mitted  the  homicide  charged  against  the  prisoners,  which  demonstrated 
that  these  assaults  were  not  any  part  of  the  transaction  which  the 
crown  was  prosecuting.  The  question,  therefore,  which  was  submitted 
to  the  jury  was  not  conclusive  of  the  issue.  It  would  have  been  so 
if  the  ruluig  in  Reg.  v.  Crumpton  (which  the  learned  judge  appears  to 
have  followed)  were  law.  But  I  consider  that  case  to  have  been,  ia 
effect,  overruled  by  BircVs  Case.  Still,  I  am  of  opii^on  that  the 
conviction  was  right  I  think  the  learned  judge  correctly  laid  down 
that  the  burden  of  proof  lay  on  the  prisoners,  who  were  to  estabhsh 
the  truth  of  their  plea.  Now,  this  could  only  be  done  by  proving  that 
they  were  in  jeopardy,  on  the  former  indietment|  of  being  convicted 
of  all  the  assaulte  included  in  the  latter.  But  the  evidence  adduced 
(as  it  is  stated  in  the  case  reserved)  showed,  according  to  the  view  I 
1  have  taken  of  the  operation  of  the  statute,  that  they  were  not  in 
such  jeopardy.  I  think,  therefore,  that  they  failed  in  proof  of  their 
plea,  and  that  they  were  properly  convicted. 

Erle,  J.  In  this  case  the  question  turns  upon  the  construction  of 
the  statute  1  Vict  c.  85,  s.  11.  The  words  of  that  statute  indicate 
that  the  assault  in  the  conviction  should  be  the  assault  included  in 
the  supposed  felony,  and  the  cases  decide  that  a  conviction  for  an 
assault,  unless  included  in  the  felony  in  law  as  connected  therewith 
in  fact,  would  be  wrong.  Thus,  upon  a  charge  of  felony  in  attempt- 
ing to  discharge  a  loaded  pistol,  an  assault  by  blows  not  involved  in 
or  connected  with  the  presentation  of  the  pistol  was  held  not  to  be 
included  by  law  in  the  charge.  Reg.  v.  St.  George^  9  Car.  &  P.  483. 
So,  where  an  indictment  for  a  burglary  with  an  intent  to  ravish  con- 
tained a  charge  of  an  assault  by  blows,  this  assault  was  held  not  to 
be  included  bv  law  in  such  a  charge  of  burglary.  Reg.  v.  Watkins^ 
Car.  &  M.  264.  So,  where  upon  a  charge  of  rape  it  was  proved  that 
the  prisoner  assaulted  at  one  time,  and  that  another  man  committed 
the  ielony  at  another  time,  the  assault  bv  the  prisoner  at  a  different 
time  was  held  not  to  be  connected  in  fact  with  the  crime  charged. 
Reg.  V.  ChiUeridgej  9  Car.  &  P.  471.  So,  upon  a  charge  of  murder, 
an  assault  upon  a  different  time  from  that  when  the  fatal  blow  was 
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S*ven  was  held  not  to  be  connected  with  the  crime  charged.  Beg.  v. 
kelps  and  others^  1  Russell,  781«  Also,  where,  upon  the  same 
eharge  of  murder,  there  was  some  evidence  that  the  prisoners  were 
cooperating  in  the  beating  that  caused  the  death,  it  was  left  to  the  jury 
to  say  in  CTect  whether  the  acts  of  the  prisoners  had  conduced  to  the 
death.  If  yes,  the  prisoners  wfere  guilty  of  felony ;  if  no,  they  were 
not  guilty  altogether;  the  evidence  of  the  assault  being  equally  evi- 
dence to  prove  the  felony.  Reg.  v.  Phelps^  SotUhan  and  Smiih^  1 
Car.  &  M.  180.  According  to  these  decisions,  the  summing  up  d 
the  learned  judge  now  under  consideration  was  correct,  and  his  con-> 
stmction  of  the  statute  does  not  conflict  with  the  principle  which  the 
judges  laid  down  in  the  case  of  Reg.  v.  Birch^  1  Denison,  185,  with 
reference  to  the  facts  then  before  them,  viz.,  that  the  assault  intended 
by  the  statute  must  be  included  in  the  indictment,  and  must  be  part 
of  the  transaction  which  is  prosecuted  as  a  felony.  In  that  case 
there  was  evidence  of  the  prosecutor  having  been  assaulted  and 
robbed,  and  of  the  prisoner  having  taken  part  in  the  transaction 
when  the  assault  and  supposed  robbery  occurred;  but  the  proof  of 
the  robbery  was,  in  the  opinion  of  the  jury,  imperfect  Under  these 
circumstances,  a  conviction  for  an  assault,  which  upon  the  evidence 
might  have  been  a  part  of  the  felony  charged,  was  supported.  In 
the  present  case,  the  cause  of  death  being  proved,  and  the  assaults 
by  the  prisoner,  which  were  in  evidence,  being  also  proved  to  be  no 
part  of  the  cause  of  death,  and  the  cause  of  death  being  the  transac- 
tion which  is  prosecuted  as  a  felony,  it  seems  to  me  that  the  assaults 
cannot  be  truly  said  to  have  been  part  of  the  transaction  which  is  so 
prosecuted.  The  intention  of  the  prosecutor  to  include  them  in  the 
indictment  is  not  alone  sufficient  to  support  a  conviction,  because  that 
intention  existed  in  the  cases  where  the  convictions  were  excluded. 
It  is  further  to  be  observed,  that  there  is  a  distinction  between  the 
charge  of  assault  in  cases  of  rape,  robbery,  and  felonious  wounding, 
and  that  in  cases  of  homicide  by  assaidt.  In  the  first  class,  the 
charge  relates  to  one  transaction  which  is  probably  a  felony,  and  the 
assault  in  question  is  a  part  of  that  transaction,  and  has  its  felonious 
character  at  the  time  of  its  committal.  In  the  second  class,  upon  a 
charge  of  homicide  by  assault,  the  essence  of  the  crime  is  causing 
death :  the  felonious  nature  of  the  assault  arises  from  the  retrospective 
effect  of  death ;  and  in  many  cases  of  homicide  the  felony  is  equally 
complete  whether  death  was  within  the  intention  of  the  prisoner  at 
the  time  of  the  assault  or  not  If  the  assaults  and  death  stand  in  the 
relation  of  cause  and  effect,  the  felony  is  proved ;  if  they  do  not,  the  as- 
saults'are  unconnected  with  the  felony  charged,  and  are  no  ground  for 
a  conviction  under  the  statute.  According  to  this  reasoning  the  stat- 
ute would  not  come  into  operation  in  cases  of  homicide  by  assault, 
and  I  believe  it  was  not  intended  that  it  should.  But  if,  after  the 
decision,  this  reasoning  is  not  adopted  to  the  full  extent,  still  the 
interests  of  public  justice  seem  to  me  to  require  that  the  application 
of  the  statute  should  be  restricted  to  those  cases  only  of  homicide 
where  the  subject  of  prosecution  is  one  transaction,  and  where  the 
death  is  attributed  to  a  single  occasion  of  assault,  so  as  to  be  within 
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the  principle  laid  down  in  Reg.  t.  Fkefys.  It  is  important  for  paUic 
justice  to  conduct  trials  for  murder  with  unity  of  attention,  to  free 
the  judge  from  the  technicality  in  which  we  are  now  involved,  and 
the  jury  from  referring  the  evidence  to  three  alternatives  —  murder, 
assault,  and  acquittal ;  but  it  is  imperative  to  release  a  prisoner  on 
such  a  trial  from  Uabiiity  for  various*  assaults.  If  he  is  liable  to  be 
convicted,  of  course  he  should  have  full  notice  and  opportunity  for 
defence ;  the  death  may  be  attributed  in  various  counts  to  varions 
assaults,  sometimes  single,  sometimes  in  a  series.  If  the  prosecutor 
is  found  to  be  mistaken  in  supposing  the  assaults  conduced  to  the 
death,  and  the  prisoner  is  to  be  acquitted  of  felony,  it  is  contended 
that  he  must  then  be  acquitted  of  all  the  assaults  which  have  been 
proved ;  but  the  legislature  cannot  have  intended  that  the  mistake  of 
the  prosecutor  should  justify  an  unfair  trial :  and  the  trial  would  not 
appear  to  me  to  be  fair,  if  the  prisoner,  when  defending  himself  for 
murder,  is  also  called  on  for  a  contingent  defence  against  charges  for 
several  alleged  assaults  in  the  course  of  several  weeks,  some  of  which 
may  be  open  to  contradiction,  others  to  justification,  and  others  to 
mitigation.  The  purpose  of  the  statute  was  to  prevent  the  dehiy 
and  trouble  of  a  second  indietment  for  assault  In  cases  of  homicide 
by  several  assaults,  that  saving  would  be  efiected  by  a  sacrifice  of 
justice,  and  that  construction  of  the  statute  is  to  be  adopted  which 
most  avoids  this  inconvenience.  The  learned  judge  adopted  the 
construction  of  the  statute  which  gives  it  this  restricted  application, 
and  his  summing  up  is  objected  to  on  that  account  But,  upon  the 
grounds  above  stated,  the  objection,  in  my  judgment,  fSeuls,  and  the 
summing  up  ought  to  be  susteined. 

Crbsswell,  J.  The  question  now  to  be  determined  arises  ont  of 
the  enactment  in  1  Vict.  c.  85,  s.  11,  <<  that  on  the  trial  of  any  person 
for  any  felony  whatever,  wherever  the  crime  charged  shall  include  an 
assault  against  the  person,  it  shall  be  lawful  for  the  jury  to  acquit  of 
the  felony  and  to  find  a  verdict  of  guilty  of  assault  against  the  person 
indicted,  if  the  evidence  shall  warrant  such  finding.**  The  crime 
charged  means  i\ie  felony  charged,  and  that  must  be  of  such  a  nature 
that  it  cannot  be  committed  without  an  assault  If  the  crime  chafed 
does  not  necessarily  include  an  assault,  I  conceive  that  the  case 
cannot  be  brought  within  the  section  by  an  express  averment  that  an 
assault  was  committed.  If  the  question  were  a  new  one,  and  I  had 
been  called  upon  to  construe  the  enactment  without  reference  to 
decided  cases,  I  should  probably  have  been  of  opinion  that  it  was 
intended  to  apply  to  those  cases  only  where  an  attempt  had*  been 
made  to  commit  a  felony,  which  had  not  been  perfected ;  and,  in 
making  the  attempt,  an  assault  had  been  committed.  But  it  has 
been  held  that  the  stetute  ought  not  to  have  so  limited  a  construction, 
and  that  a  party  indicted  for  robbery  may  be  acquitted  of  that  felony 
and  found  guilty  of  assault,  although  the  jury  negative  any  intention 
or  attempt  to  rob. 

On  the  other  hand,  it  has  been  held  that  the  enactment  ought  not 
to  have  the  widest  application  of  which  the  words  used  are  capable, 
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bot  that  the  assault,  to  come  within  it,  must  be  included  in  ihe  charge 
on  the  face  of  the  indictment,  and  also  be  part  of  the  ^<  very  act  or 
transaction  which  the  crown  prosecutes  as  a  felony,"  by  the  indict* 
ment  Those  two  points  were  ruled  by  the  unanimous  opinion  of 
the  judges,  in  Reg.  v.  Birch  and  anoikery  1  Den.  185.  That  case 
having  been  so  decided,  it  is,  in  my  judgment,  much  better  to  abide 
by  it,  whatever  doubts  I  may  entertain  as  to  the  construction  of-  the 
statute,  than  to  render  the  criminal  law  uncertain,  by  reopening  a 
question  which  has  been  decided  by  the  whole  body  of  judges.  If 
the  decision  of  the  whole  body  pronounced  one  year  may  be  over- 
turned the  next,  that  reversal  may  again  be  overturned  the  following 
year;  and  such  a  course  of  proceeding  would  bring  the  whole  criminal 
law  into  a  state  greatly  to  be  deplored.  I  therefore  abide  by  the 
decision  in  Beg*  v.  Birch  and  another^  and  hold  that  the  assault  of 
which  a  party  may  be  convicted,  under  the  1  Vict.  c.  85,  s.  11,  must 
be  part  of  the  ^  very  act  or  transaction  which  the  crown  prosecutes 
as  a  felony,"  but  that  it  need  not  be  committed  in  attempting  to 
conunit  the  felony  charged.  The  matter  to  be  determined  in  the 
present  case  then  is,  whether  the  assaults  for  lyhich  the  Birds  were 
indicted  and  tried  before  the  learned  judge,  who  has  reserved  this 
case  for  consideration,  were  part  of  that  act  or  transaction  which  the 
crown  prosecuted  as  a  felony  before  my  brother  Talfourd  on  a  former 
occasion.  If  they  were  part  of  that  transaction,  the  prisoners  might 
have  been  convicted,  and  they  cannot  be  tried  a  second  time  for  the 
same  offence ;  otherwise  the  present  conviction  is  right. 

On  this  part  of  the  case,  also,  I  have  a  decision  of  the  whole  body 
of  judges  to  guide  me,  for  I  cannot  distinguish  the  case  of  Meg,  v. 
PhelpSy  2  Moo.  Cro.  C,  reported  also  in  1  Russ.  by  Mr.  Greaves,  from 
the  present  In  that  case,  Phelps  was  indicted,  together  with  two 
others,  Southan  and  Smith,  for  the  murder  of  Overbuiy,  by  blows. 
Evidence  was  given  that  Phelps  had  struck  the  deceased  more  than 
once^  and  knocked  him  down ;  but  other  evidence  was  also  given, 
which  showed  that  those  strokes  were  not  the  cause  of  death,  and 
that  Phelps  had  gone  away  a  quarter  of  an  hour  or  more  before  the 
blow  was  given  to  which  the  death  of  the  deceased  was  ascribed. 
The  late  Mr.  Justice  Coltman  told  the  jury  that  there  was  no  evi- 
dence to  support  the  charge  of  murder  against  Phelps,  but  that  they 
might  find  him  guilty  of  assault,  which  they  accordingly  did.  The 
ease  was  left  to  the  jury  on  the  charge  of  murder  as  to  the  other  two 
prisoners,  and  they  were  altogether  acquitted.  The  propriety  of  the 
conviction  of  Phelps  was  reserved  for  the  opinions  of  the  judges,  who 
held  tliat,  as  the  assault  proved  did  not  form  a  constituent  part  of  the 
greater  charge  of  felony,  but  was  a  distinct  and  separate  assault,  the 
conviction  was  wrong.  They  therefore  decided  that  the  assault  so 
committed  by  Phelps  was  not  part  of  the  "act  or  transaction"  which 
the  crown  prosecuted  as  a  felony  by  that  indictment.  Here,  the  Birds 
were  shown  to  have  committed  various  assaults ;  but  the  evidence 
negatived  their  being  the  cause  of  the  death  of  Mary  Ann  Parsons, 
which  was  ascribed  to  a  blow  inflicted  at  a  subsequent  time,  and  the 
party  who  inflicted  it  could  not  be  ascertained ;  whereupon  the  judge 
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told  the  jury,  and  in  my  opinion  rightly,  that  thore  was  no  evidence  io 
establish  the  charge  of  tnnrder  against  the  prisonefs,  and  the  evidence 
then  given  showed  that  the  assanlts  proved  to  have  been  committed 
by  the  Birds  were  not  part  of  the  act  or  transaction  proseented  in  tiiaft 
case.  Feeling,  therefore,  that  the  case  of  B^g.  -v.  Phelps  cannot  be 
distinguishable  from  the  present,  and  that  it  was  decided  by  the  whole 
body  of  judges  for  the  reason  given  above,  I  should  think  it  right  to 
act  upon  it  as  a  binding  authority,  even  if  I  doubted  the  propriety  of 
the  decision ;  but  it  seems  to  me  to  be  correct.  l%e  *^aet  or  trans- 
action,^' which  the  crown  prosecuted  by  the  indictment  for  murder 
preferred  against  the  Birds,  was  the  act  of  killing  Mary  Ann  Par»on8, 
^  of  malice  aforethought,  by  blows."  The  indictaient  did  not  describe 
the  particular  blows  by  which  the  death  was  occasioned,  and  it  was 
competent  to  the  crown  to  give  evidence  of  any  blows  given  by  the 
prisoner,  and'  to  endeavor  to  show  that  they  were  the  cause  of  death. 
But  still  the  ^'transaction"  prosecuted  was  the  death,  and  the  means 
by  which  it  was  occasioned,  and  when  the  evidence  showed  that  the 
death  was  occasioned  by  a  particular  blow,  and  that  the  others  before 
proved  were  not  part  of  the  same  transaction,  but  wholly  distinct  and 
independent  of  it,  the  judge  who  tried  the  prisoners  was  bound  to 
wHhdraw  them  from  the  considemtion  of  the  jury  on  the  charge  <tf 
murder,  and,  as  in  Phelp^s  Qise,  a  conviction  of  those  assaults  would 
have  been  wrong.  Nor  can  I  discover  that  this  view  of  the  subject 
is  inconsistent  with  Reg.  v.  Birck^  and  other  cases,  where  it  has  been 
held  that  although  the  evidence  fails  to  show  that  the  supposed  felony 
prosecuted  by  the  indictment  has  been  committed  at  all,  nevertheless 
the  party  charged  may  be  convicted  of  an  assault^  for  it  may  be  ascer- 
tained by  evidence  what  is  the  transaction  really  prosecuted ;  exempli 
gratioy  indictment  for  rape,  evidence  of  assault,  indecent  liberties,  an 
apparent  attempt  to  commit  the  crime  charged,  but  no  completion  of 
it  The  transaction  is  ascertained,  and  an  assault  being  part  of  it^ 
comes  within  1  Vict  c  85,  s.  11.  So  in  the  ease  of  an  indictment  for 
robbery,  as  in  R^,  v.  Birch,  if  there  were  evidence  of  one  assault 
and  nothing  more,  that  would  appear  to  be  the  ivansaction  prose- 
cuted. But  assume  the  evidence  to  be  of  an  assault,  and  afterwards 
another  and  independent  assault,  and  on  this  latter  occasion  money 
lost,  the  latter  would  appear  to  be  the  real  transaction  prosecuted, 
and  the  party,  if  acquitted  of  the  latter  transaction,  could  not  be  found 
guilty  ot  the  first  and  independent  assault  I  think,  therefore,  that, 
upon  principle  and  authority,  I  am  bound  to  say  that  the  present  con- 
viction is  right 

WiGHTMAN,  J.  The  question  in  this  case,  in  substance  is,  whether 
the  prisoners  upon  their  trial  before  my  brother  Talfourd,  on  an  indict- 
ment which  charged  them  with  murder,  could  have  been  found  guilty 
under  the  11th  section  of  1  Vict  c.  85,  of  an  assault  charged  against 
them  by  the  indictment  subsequentiy  preferred  against  them,  and  to 
which  they  have  pleaded  autrefois  acquit.  The  words  of  the  statute 
are,  ^  Be  it  enacted,  that  on  tne  trial  of  any  prisoner  ibr  any  of  the 
offences  hereinbefore  mentioned,  or  for  any  felony  whatever,  where  the 
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crime  charged  «lntl  indade  an  ftMaoU  against  tbe  person,  it  shall  be 
iawfcd  for  tihe  jury  to  aoqiut «f  the  felony,  and  to  find  a  verdict  of  guiliy 
of  assanit  agaiiitft  the  person  indicted,  if  the  evidence  shall  warrant 
-enoh  'fittdiiig.'^  It  is  perfectly  clear  that  this  clause  was  not  intended 
to  apply  to  any  assault  in  fact  proved  against  the  prisoner  upon  a 
Mai  for  felony,  incfaiding  assaidtB  tfaoogh  totally  unconnected  in  time, 
place,  or  cireumstanoe,  with  tbe  felony  charged ;  and  from  the  time  of 
the  passing  of  the  statute,  its  application  has  come  into  question  in 
a  great  many  cases,  and  there  are  eUcta  and  decisions  of  individual 
judges  which  it  is  not  easy,  and  which,  indeed,  it  may  be  impossible, 
wholly  to  reconcile.  But  I  do  not  tbink  it  necessary  or  expedient  to 
refer  to  more  than  four  cases,  two  of  which  have  come  under  the  con- 
sideration of  all  the  judges,  and  two  others  of  which,  though  only 
expressing  the  opinion  of  individual  judges,  agree  so  exactly,  it 
appears  to  me,  in  prineiple,  as  to  the  instances  in  which  the  statute 
may  be  ap[^ed,  with  the  two  cases  that  have  come  before  all  tbe 
judges,  that  I  cite  them  as  additional  authorities  for  the  construction 
to  which  I  have  arrived  in  the  present  case.  The  cases  to  which  I 
refer  are  Reff,  v.  Phelps^  and  Reg.  v.  Birckj  before  all  the  judges ;  and 
Reff.  V.  SL  Geargey  before  my  brother  Parke ;  and  Reg.  v.  CrumpUm, 
before,  my  brother  Patteson.  These  cases,  differing  in  some  respects 
and  circumstances,  all  agree  in  the  principle  upon  which  the  statute 
is  to  be  applied,  that  prisoners  could  only  be  found  guilty  under  the 
act  of  Parliament  of  the  immediate  act  which  was  involved  in  and 
formed  part  of  the  act  or  transaction  which  was  charged  as  a  felony 
in  the  indictment.  This,  indeed,  was  stated  in  terms  by  my  brother 
Parke,  in  the  case  of  Reg.  v.  St.-  OeorgCj  in  which  he  referred  to  the 
former  case  of  Reg.  v.  ChtUeridge^  to  the  same  effect,  and  to  the  opin- 
ion of  my  brother  Patteson  in  Reg.  v.  Cmmpton,  alM  is  the  opinion 
of  all  the  judges  expressed  in  Reg.  v.  Bircky  and  Reg.  v.  Phelps.  As- 
suming, then,  that  the  principle  upon  which  the  question  whether  pris- 
oners charged  with  felony,  including  an  assault,  can  be  acquitted  of 
tbe  felony  and  be  convicted  of  the  assault  is  settled  by  the  cases  to 
which  I  have  refened,  it  only  remains  to  apply  that  principle  to  tbe 
present  case.  The  prisoners  are  charged  upon  this  indictment  with 
the  murder  of  Mary  Ann  Parsons,  by  beating  and  striking  at  different 
times,  as  stated  in  the  indictment  The  act  or  transaction  charged 
against  them  as  a  felony  was  the  assaulting  and  beating,  which  caused 
the  death  of  Mary  Ann  Parsons.  The  death  was  proved  by  the  pros- 
ecutor to  have  been  wholly  caused  by  a  blow  given  very  shortly  before 
or  on  the  4th  of  January,  1850,  but  as  there  was  no  evidence  that  that 
blow  was  inflicted  by  either  of  the  prisoners,  they  were  acquitted  of 
the  felony  with  which  they  were  charged ;  iKit  it  was  proved  in  the 
course  of  the  trial,  that,  on  several  days  and  occa»ons  before  tbe  day 
when  the  fatal  blow  was  given,  the  prisoners  had  assaulted  and  beaten 
the  deceased  ;  but  those  assaults  were  quite  distinct  and  independent 
of  the  act  or  tmnsaction  which  caused  the  death,  which  was  the  felony 
charged.  It  is  true  that  the  felony  is  charged  to  have  been  committed 
by  bleating,  and  that  the  deceased  did  die  by  beating,  and  that  the 
prisoners  were  proved  to  have  beaten  her ;  but  the  asaaults  and  beat- 
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ings  proved  against  them  did  not  form  part  of  tbe  actor  transactiila 
which  was  charged  as  a  felony  in  the  indictment,  (which  was  the 
assault  or  beating  which  actually  caused  the  death,)  as  appeared  by 
the  evidence  in  support  of  the  charge  of  felony  against  the  prisoners- 
The  crown  prosecuted  in  respect  of  tbe  assaults  and  blows  which 
caused  the  death,  and  they  proved  that,  at  the  particular  time,  a  blow 
was  inflicted  by  some  one  which  did  cause  the  death  of  the  deceased. 
It  was  that  blow,  and  that  blow  only,  which  caused  the  death,  and 
was  in  fact^  as  appeared  by  the  evidence  before  the  court,  the  act  which 
was  charged  as  felonious.  The  prisoners  were  not  proved  to  have 
committed  that  act ;  nor  were  any  of  the  assaults  or  beatings  proved 
against  them,  nor  were  they  a  part  of  the  transaction  which  the  crowa 
proved  to  be  the  cause  of  the  death.  They  were  therefore  not  involved 
in,  nor  did  thf  y  form  part  of,  the  act  or  transaction  which  was  charged 
as  felony  in  the  indictment  In  the  case  of  iZe^.  v.  Birch  and  others^ 
the  prisoners  were  indicted  for  feloniously  assaulting  and  robbing  the 
prosecutor  with  violence.  The  evidence  proved  that  the  prosecutor  was 
attacked  by  several  persons,  and  knocked  down,  and  that  the  prisoner 
was  seen  to  strike  him  while  upon  the  ground,  with  other  persona 
about  him,  also  misusing  him ;  but^  by  reason  of  the  absence  of  tbe 
prosecutor,  the  charge  of  felony  was  not  supported,  but  the  prisoner 
was  convicted  of  assault  under  the  statute,  and  they  held  rightly, 
because  the  assault  formed  part  of,  and  was  involved  in,  the  act  or 
transaction  which  was  charged  as  a  felony  in  the  indictment  It  was 
clear  that  it  was  then,  at  that  time,  that  the  felony  charged  in  the 
indictment  was  committed,  if  committed  at  all,  and  the  assault  formed 
part  of  that  transaction,  and  was  involved  in  it  The  distinction  be- 
tween that  and  the  present  case  appears  to  me  most  clear*  If  in  tbe 
present  case  itikad  appeared  that  at  the  time  the  mortal  injury  was 
received  the  prisoners  were  with  the  deceased,  and  had  assaulted  and 
beaten  her  immediately  before  the  death,  if  that  evidence  raised  a 
doubt  whether  the  mortal  injury  was  occasioned  by  the  blows  then 
inflicted  by  the  prisoners,  or  by  a  fall  which  might  be  attributed  to 
accident,  and  on  that  ground  the  jury  had  acquitted  the  prisoners  of 
the  felony,  I  should  think  that  they  might  have  been  convicted  of 
assault  under  tbe  statute ;  for  in  that  case  the. assault  proved  would 
have  been  involved  *in,  and  formed  part  of,  the  act  or  transaction 
charged  as  a  felony  in  the  indictment,  and  prosecuted  as  connected 
with  it.  Though  the  evidence  failed  to  establish  it  as  a  felony,  it  was 
the  only  transaction  which  was  intended  to  be  charged  as  such.  K 
that  was  not  felonious,  in  that  case  there  would  be  no  other,  for  the 
assaults  in  question  were  wholly  unconnected  with  the  intent  of  tbe 
transaction,  which  was  proved  on  the  part  of  the  prosecution  to  have 
caused  the  death  of  the  deceased,  and  which  was  the  felony  charged 
against  the  prisoners,  and  of  which  they  might  have  been  found  guilty 
if  they  could  have  been  proved  to  have  been  acting  in  it  I  may 
observe  that  the  issue  taken  by  the  replication  to  the  plea  of  autrefow 
acquit  is,  that  the  prisoners  were  not  upon  the  former  txial  acquitted  of 
the  felony  of  murder,  including  the  same  identical  assaults  charged  in 
the  second  indictment     For  the  reasons  I  have  given,  it  appears  to  me 
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that  the  felony  of  mnrd^  charged  in  the  first  indictment  did  not 
include  the  same  identical  assaults  charged  in  the  second  indictment 
The  learned  commissioner,  in  charging  toe  jury,  told  them  that  if  they 
were  satisfied  that  there  were  several  distinct  and  independent  assaults, 
some  or  any  of  which  did  not  in  any  way  conduce  to  the  death  of 
the  deceased,  it  would  be  their  duty  to  find  a  verdict  for  the  crown. 
This,  perhaps,  is  hardly  correct  in  part,  as  the  question  is  not  whether 
the  assault  actually  conduced  to  tiie  death  of  the  deceased,  but  whetiier 
it  was  part  of  the  very  act  or  transaction  which  was  charged  as  felony 
in  the  indictment.  But  this  is  not  a  case  for  a  new  trial ;  and  the 
question  substantially  is  whether,  notwithstanding  the  defect,  if  it  be 
one,  the  verdict  is,  under  all  the  circumstances,  right  The  charge  of 
the  learned  commissioner,  directing  the  jury  to  the  main  point,  whether 
the  assaults  were  distinct  and  independent  assaults,  clearly  meaning 
distinct  and  independent  of  that  which  was  involved  in,  and  formed 
part  of,  the  act  or  transaction  charged  as  felony  by  the  prosecution, 
seems  to  me  to  be  perfectly  correct  to  that  extent,  and  it  would  be  too 
much  to  set  aside  a  verdict  fully  warranted  by  evidence,  because,  upon 
a  critical  examination  of  the  judge's  charge,  there  may  have  been  a 
partial  defect,  the  charge  in  substance  being  correct  Upon  the  whole, 
therefore,  I  am  of  opkiion  that  the  prisoners  could  not,  consistentiy 
with  the  principle  which  I  have  already  stated,  have  been  convicted 
upon  the  nrst  indictment  of  those  assaults  whidi  were  the  subject  of 
the  second,  and  that  the  yerdict  which  has  been  found  for  the  crown 
is  right 

CoLBRinoE,  J.  I  have  considered  this  case  with  all  the  attention 
which  the  known  conflict  of  opinions  upon  it  among  the  judges  made 
it  proper  for  me  to  bestow,  and  although  I  cannot  ^y  that  I  have 
arrived  at  a  conclusion  free  from  all  doubt,  yet  upon  the  whole  I 
think  that  the  conviction  was  right  The  question  depends  on  the 
true  construction  to  be  put  upon  the  words  of  the  statute,  that  at 
^the  trial  of  any  person  for  any  felony  whatsoever,  whenever  the 
crime  charged  shall  include  an  assault  against  the  person,  it  shall  be 
lawful  for  the  jury  to  acquit  of  the  felony,  and  to  find  a  verdict  of 
guilty  of  assault  against  the  person  indicted,  if  the  evidence  shall 
warrant  such  finding."  These  words  are  very'  general,  and  yet  as 
justice  requires,  so  I  think  from  the  very  words,  if  closely  examined, 
some  limitations  will  be'  found  clearly  implied  upon  their  generality, 
and  these  it  will  be  ri^^ht  to  point  out  First,  I  remark  the  change 
of  language  from  ^^fdony"  to  ^ crime  charged;"  the  first  points  to 
the  species,  the  second  to  the  individual  case,  and  that  case  must  be 
^  charged,"  that  is,  expanded  in  statement  on  the  indictment  The 
statute,  therefore,  applies  only  where  the  in^vidual  crime,  being  a  felo- 
ny in  itself  involving  an  assault,  shall,  €is  it  is  charged  on  the  face  of 
the  indictment,  indude  an  assault  on  the  person,  and  the  whole  charge 
will  be  compounded  of  the  assault,  and  all  those  circumstances,  wheth- 
er of  act,  intent,  or  consequences,  which  go  to  make  the  felony  com- 
plete; these,  with  the  former,  altogether  make  one  whole.  The  statute 
tiien  iMOoeeds  to  say,  that  in  such  case  the  jury  may  ^  acquit  of  the 
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felony,"  and  find  a  verdict  of  "  guilty  of  assault."  Whether  this  means 
that  they  may  first  acquit  of  the  whole  charge  as  preferred,  and  then, 
looking  at  the  facts  composing  it,  select  one  and  find  the  prisoner  guilty 
of  the  assault  as  a  new  charge,  or  only  that  they  may  acquit  of  the 
felonious  part  of  the  charge  and  convict  of  the  assault  which  formed 
the  other  part,  is  immaterial,  for  in  either  way  the  assault  of  which 
they  find  guilty  must  clearly  have  been  that  which  was  involved  in, 
and  made  part  of,  the  one  entire  crime  charged  on  the  face  of  the 
indictment  No  one  reading  the  section,  and  at  all  accustomed  to 
the  rules  of  legal  interpretation,  would  suppose  that  any  independent 
assault,  though  receivable  in  evidence  it  may  be,  as  conducing  to  the 
proof  of  the  prisoner's  guilt,  could  be  made  the  subject  of  the  verdict; 
that  would  be  to  convict  the  prisoner  of  an  offence  with  which  he 
had  never  been  charged,  against  which  he  had  never,  in  fact,  defended 
himself,  and  which  he  could  not  be  supposed  to  be  prepared  to  do. 
Thus  far  seems  clear.  But  a  further  question  is  raised  upon  the 
words  "  acquit  of  the  felony."  An  acquittal  may  take  place  where 
one  prisoner  only  is  charged,  either  because  the  proof  fails  to  show 
that  any  felonious  act  has  been  committed,  or  because  the  act,  ap- 
pearing to  be  felonious,  is  not  brought  home  to  the  prisoner,  and 
where  more  than  one  prisoner  is  charged.  Also,  because  he  is  not 
proved  to  have  taken  part  in  the  act  which,  as  to  aU  or  some  of  those 
charged  with  him,  is  found  to  be  felonious.  The  statute  does  not;  in 
terms,  regard  these  distinctions,  nor  do  I  think  it  material  to  follow 
them  out,  because,  if  they  at  all  affect  the  application  of  the  statute 
■^  that  is,  if  the  statute  does  not  apply  to  all  cases  of  acquittal,  but 
only  to  some,  it  will  be  found,  I  am  convinced,  if  the  inquiry  be 
followed  out,  to  depend  on  this  —  whether  on  the  given  ground  of  ac- 
quittal the  assault  could  or  could  not  be  part  of  the  whole  crime 
charged  as  felonious.  It  seems  to  me,  too,  I  own,  that  to  make  this  di- 
rectly the  test  of  the  applicability  of  the  statute,  leads  to  a  more  techni- 
cal, or,  if  it  be  thought  a  fitter  expression,  a  more  strictly  scientific  rule 
of  construction  than  is  proper  for  the  occasion ;  for  I  conceive  it  clear 
that  the  statute  was  framed  to  meet  a  commonly  occurring  evil  of 
the  entire  escape  from  punishment  of  one  who  was  clearly  guilty  of  a 
part  of  the  charge  because  he  was  not  found  guilty  of  the  whole; 
and  that,  in  framing  their  remedy  for  this,  the  framers  were  not  careful 
to  observe  the  precise  conditions  of  the  existing  criminal  law.  In- 
deed, the  remedy  is  founded  on  an  avowed  innovation  upon  it. 
Whether  this  might  have  been  avoided,  or  had  better  have  been 
avoided,  is  not  the  question.  Our  duty  is  to  interpret  the  statute  as 
we  find  it,  and  bearing  this  in  mind  in  order  the  better  to  fulfil  its 
intents.  But  recurring  to  that  which  I  consider  the  true  and  the 
more  expedient  test,  whether  in  any  given  case  a  party  acquitted  of 
felony  may  be  found  guilty  of  assault,  the  test,  namely,  whether  the 
assault  of  which  it  is  proposed  to  find  him  guilty  formed  part  of  the 
whole  crime  charged  is  felonious,  the  question  still  arises,  How  are 
you  practically  to  ascertain  that?  And  here  I  think  it  most  con- 
venient to  introduce  the  case  of  Reff.  v.  Edward  Birch  and  Hofdy^ 
because  the  resolution  in  that  case  brings  us  down  to  that  point  in 
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the  inquiry  at  which  I  have  now  arrivecL  ''  The  judges  there  are 
reported,"  according  to  the  manuscript  note  of  my  brother  Parke,  '<  to 
have  thought  that  the  enactment  was  not  to  be  confined  to  cases 
where  the  prisoner  committed  an  assault  in  the  prosecution  of  an 
attempt  to  commit  a  felony,  nof  was  it  to  be  extended  to  all  cases  in 
which  the  indictment  for  a  felony  on  the  face  of  it  charged  an  assault 
But  they  were  of  opinion  that,  in  order  to  convict  of  an  assault  under 
the  section,  the  assault  must  be  included  in  the  charge  on  the  face 
of  the  indictment,  and  also  be  part  of  the  very  act  or  transaction 
which  the  crown  prosecutes  as  a  felony  by  the  indictment."  The  rule 
here  laid  down  is '  the  same  to  which  a  mere  consideration  of  the 
statute,  unaided  by  any  decisions,  would  have  brought  me. 

But  then  arises  the  question,  how  in  any  given  case  it  is  to  be 
ascertained  whether  the  assault  on  which  the  verdict  is  to  be  allowed 
to  pass  was  ^<  included  in  the  charge  and  in  the  face  of  the  indict- 
ment," and  also  '^  whether  it  be  part  of  the  very  act  or  transaction 
which  the  crown  prosecutes  as  a  felony  by  the  indictment."  The 
generality  of  the  language  of  our  indictments  makes  it  impossible  to 
determine  the  first  question  merely  by  looking  to  the  face  of  the 
instrument  We  can  learn  no  more  from  that  than  whether  any 
assault  is  charged  or  not  —  what  assault,  when,  where,  and  how  com- 
mitted-^ all  particulars,  in  .short,  from  which  identification  of  charge 
and  proof  as  to  specific  assaults  could  be  made  out,  are  left  entirely 
unascertained  by  that;  a  state  of  things,  at  first  sight,  difficult  to 
reconcile  with  tne  theory  of  pleadings,  however  little  inconvenience 
it  may  be  found  to  work  in  practice.  Again :  it  would  not  be  right  to 
let  the  determination  of  the  second  question  depend  upon  the  opening 
speech  of  the  counsel  for  the  crown,  nor  on  the  course  he  may  pursue 
in  conducting  his  case :  often  there  is  no  opening  speech ;  often  there 
are  no  counsel  for  the  crown.  But  assuming  there  were  both  in  all 
cases,  it  could  not  be  left  to  the  counsel  merely  by  stating  the  assault 
in  the  opening,  or  offering  evidence  of  it  in  the  course  of  his  proof, 
to  make  the  prisoner  liable  to  a  verdict  for  it,  unless  the  circumstances 
were  such  as  really  brought  it  within  the  scope  of  the  statute.  It 
seems  to  me,  however,  I  own,  that  there  is  more  seeming  than  real 
difficulty  in  a  practical  application  of  the  rule  as  it  is  laid  down  in 
Birches  Case.  In  the  first  place,  the  indictment  must  be  supposed  to 
have  alleged  an  assault  or  assaults,  (it  is  immaterial  which,)  and  one 
or  more  must  be  supposed  to  have  been  given  in  evidence.  It  must 
be  supposed,  too,  that  when  the  evidence  is  closed,  the  judge,  by  the 
light  that  it  affords,  will  have  been  enabled  to  see  what  "  act  or  trans- 
action "  it  is  which  it  has  been  intended  to  "  prosecute  as  a  felony  by 
the  indictment,"  (for  that  which  he  has,  in  fact,  attempted  to  sub- 
stantiate, the  counsel  must  be  taken  to  have  intended  to  prosecute,) 
and,  with  that  knowledge,  how  shall  the  judge  have  any  difficulty  in 
seeing  whether  there  is  any  evidence  to  connect  the  assault  or 
assaults  proved  with  the  felonious  act  or  transaction  which  it  has 
been  sought  to  prove  ?  It  is  the  province  of  the  judge  on  all  trials 
to  determine  whether  there  is  any  evidence  to  prove  an  issue; 
and  the  connection  I  now  speak  of  is  in  the  nature  of  an  issue.    If 
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there  be  evidence,  the  question  for-  the  jury  will  be,  Do  they  believe 
it,  and  also  the  fact  of  the  assault? — and  if  they  believe  both,  the 
prisoner  will  be  found  guilty  under  the  statute.  Of  course,  what  the 
nature  and  extent  of  the  connection  must  be  to  satisfy  the  statute  — 
what  the  evidence  as  regards  time,  place,  intent,  or  other  circumstance 
to  make  it  out,  the  judge  would  have  to  point  out  to  the  jury.  K 
there  be  in  the  judge's  opinion  no  such  evidence,  this  matter  could 
never  go  the  jury.  Every  case  of  this  kind  supposes  an  acquittal  of 
the  prisoner  of  the  felony  charged,  but  it  has  been  thought  that  dis- 
tinctions may  arise  according  to  the  ground  of  acquittal. 

Now,  this  may  be  either  because  the  jury  think  no  felonious  act 
has  been  committed  at  all,  as  that,  in  case  of  murder,  the  deceased 
has  died  from  natural  causes ;  or,  in  robbery,  that  no  money  or  chattel 
has  been  taken  from  the  prosecutor,  or  because  they  think  the  felonious 
act  is  shown  to  have  been  committed  by  some  third  party,  with  whom 
the  prisoner  is  not  so  connected  as  to  be  a  felonious  accomplice ;  or 
because  simply  they  think  the  act,  or  the  felonious  intention,  not  sat- 
isfactorily brought  home  to  the  prisoner.  But  in  all  these  cases, 
equally,  the  prisoner  is  disconnected  with  the  felonious  charges.  The 
acquittal  in  all  is  simply  that  he  is  not  guilty.  A  felony  supposed  to 
be  committed  by  another,  or  not  proved  as  to  him,  is  as  to  him  and 
as  to  the  charge  in  hand  as  much  as  no  felony — as  if  none  had  ever 
existed  at  alL  And,  therefore,  in  all  these  cases  the  supposed  assault 
is  equally  disconnected  with  the  felony;  it  can  form  no  part  of  that 
which  by  the  assumption  does  not  exist  at  all.  But  it  is  obvious  that 
this  cannot  prevent  that  sort  of  connection  which  the  statute  requires, 
because  if  it  did,  the  statute,  which  applies  only  in  .cases  of  acquit- 
tal, could  have  no  opemtion  at  all.  The  ground  of  acquittal  may,  in- 
deed, often  in  individual  oases  show  that  the  statute  cannot  be 
resorted  to ;  but  it  will  not,  I  conceive,  ever  make  the  application  of 
the  rule,  according  to  the  course  I  have  sket<;hed  out,  impmcticable. 

I  have  forborne  in  these  remarks  from  citing  cases,  with  the  excep- 
tion of  that  of  Reg,  v.  Birch^  on  which  I  have  dwelt,  for  the  obvious 
reason  that  it  was  one  decided  by  the  assembled  judges,  in  which  it 
was  attempted  to  lay  down  a  rule  for  future  guidance.  I  have  con- 
sidered myself  bound  by  that  case,  and  my  only  object  has  been  to 
understand  and  apply  it.  Decisions  of  single  judges,  with  all  the 
sincere  respect  I  feel  for 'those  who  have  pronounced  them,  I  think 
are  ncft  entitied  to  much  consideration,  whereas  in  the  present  ease 
we  are  trying  the  rule  laid  down  by  the  body,  and  seeking  to  illustrate 
and  apply  it. 

There  is,  I  think,  but  one  other  case  decided  by  the  judges  upon 
the  section,  and  this  so  remarkably  like  the  present,  that  I  am  unable 
to  find  any  substantial  difference  between  the  two.  I  mean  the  case 
of  Reg.  V.  Phelps,  Like  this,  that  was  a  charge  of  murder  against 
more  than  one  person,  all  chaiged  as  {uincipals  in  one  count,  and  the 
deatii  alleged  to  have  been  occasioned  by  striking  and  beating,  All 
were  acquitted  of  tiie  felony ;  there  was  evidence  against  two  that  they 
were  present  at,  and  took  part  in,  the  violence  which  occasioned  the 
death ;  but  Phelps,  who  had  struck  the  deceased  several  blows,  had 
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gone  away,  from  fifteen  to  thirty  minutes  before  the  vicdence  was 
oommittecL  The  learned  judge  who  tried  the  case  seems,  from  the 
report  in  Car.  &  M.,  rather  to  have  assumed,  that  if  this  evidence 
against  Phelps  were  believed,  he  might  be  found  guilty  of  assault; 
and  he  was  so  convicted*  But  the  judges  were  unanimously  of  opin* 
ion  that  the  conviction  was  wrong.  They  assumed,  in  fact,  that  it 
was  a  distinct  and  separate  assault;  and  they  laid  down  in  substance 
the  same  rule  as  that  afterwards  propounded  in  Birch^  Ca$e^  viz.,  that 
to  bring  a  case  within  the  statute,  ^Uhe  assault  must  be  such  as  forms 
one  constituent  part  of  the  greater  charge  of  felony."  Neither  report 
is  full  enough  to  enable  one  to  say  whether  there  was  any  evidence 
to  connect  Phelps's  assault  with  the  fatal  and  felonious  violence  c^ 
other  persons,  such  as  to  make  it  part  thereof  without  making  him 

Siilty  of  the  felony ;  if  there  were,  the  result  only  would  have  been 
fferent,  but  the  rule  the  same.  Even  if  I  thought  this  ease  wrongly 
decided,  I  should  not  feel  that  we  were  at  liberty,  divided  as  we  are 
in  opinion,  to  overrule  it  Uniformity  of  decision,  if  it  be  important 
in  any  court  or  in  any  branch  of  the  law,  is,  above  all,  important  in 
this  Central  Court  of  Criminal  Appeal,  and  in  this  branch  of  our  law* 
But  it  is  a  great  satisfaction  to  me,  after  much  doubt  and  fluctuation 
of  opinion,  that  I  can  concur  with  it  entirely,  and  have  the  benefit  of 
its  authority.  My  judgment  is  already  so  much  longer  than  I  could 
have  wished,  that  I  will  not  prolong  it  either  by  applying  what  I  have 
said  at  any  length  to  the  case  before  us,  or  by  any  consideration  of 
the  objection  made  to  the  direction  of  Mr.  Gkurney.  In  my  view  the 
latter  cannot  be  necessary,  for  it  resolves  itself  ultimately  into  the 
main  point;  and  in  any  view  the  former  may  be  dispensed  with, 
after  the  judgments  ab^ady  pronounced,  and  where  we  are  all  so 
familiar  with  the  facts  and  the  questions  we  have  had  to  consider. 
I  will  only  say  that  the  assaults  given  in  evidence  on  the  first  trial, 
respecting  which  the  present  question  has  arisen,  appear  to  me  to 
have  been  so  entirely  and  unquestionably  severed  from  the  felonious 
act  or  transaction  of  which  the  prisoners  were  acquitted,  that  my 
broths  Talfourd  was  perfectly  justified  in  not  submitting  them  to 
the  jury.  I  am,  therefore,  ot  opinion  that  the  present  conviction 
was  right. 

Pattbson,  J.  Two  questions  appear  to* me  to  arise  in  this  ease: 
first,  whether  the  prisoner  could  have  been  convicted  upon  the  former 
trial  of  all  the  assaults  charged  in  the  present  indictment ;  and  second- 
ly, even  supposing  they  could  not,  whether  the  proper  points  were  put 
to  the  jury  by  the  learned  judge  upon  the  present  trial.  The  former 
indictment  contained  several  counts,  in  some  a  single  assault  and 
murder  was  charged,  in  others  a  series  of  assaults  on  different  days, 
causing  together  the  death  of  the  deceased  and  constituting  the  crime 
of  murder.  It  is  plain  that  one  felony  only  is  chained  from  the  nature 
of  the  crime  —  murder  of  one  individual;  it  is  impossible  that  the 
counts  could  be  treated  as  charging  separate  felonies,  and  the  judge 
could  not  be  called  upon  to  put  the  prosecutor  to  his  election.  By 
the  evidence,  it  appeared  that  the  death  arose  exclusively  from  one 
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aasault  and  wound  shortly  before  the  death,  and  that  all  the  other 
assaults  were  unconnected  with  the  death*  But  the  infliction  of  that 
assault  and  wound  was  not  brought  home  to  either  of  the  prisoners, 
consequently  they  were  entitled  to  be  acquitted  of  the  murder  and  of 
the  assault  which  really  caused  the  death.  But  several  assaults  w^:e 
proved  against  them  prior  to  that  which  caused  the  death,  though 
unconnected  with  it ;  and  whether  they  might  have  been  convicted 
of  those  assaults,  is  the  question.  The  stat  1  Vict  c.  85,  s.  11,  pro- 
vides, that  ''on  the  trial  of  any,  for  any  of  the  offences  hereinbefore 
mentioned,  or  for  any  felony  w^hatever,  where  the  crime  charged  shall 
include  an  assault  against  the  person,  it  shall  be  lawful  for  the  juiy 
to  acquit  of  the  felony,  and  to  find  a  verdict  of  guilty  of  assault 
against  the  person  indicted,  if  the  evidence  shall  warrant  such  find- 
ing." I  do  not  think  that  this  clause  is  to  be  confined  to  such  crimes 
as  necessarily  include  an  assault,  as  rape,  robbery,  wounding  with 
intent  to  murder,  and  such  like.  If  it  were  so  confined,  murder  and 
manslaughter  would  not  be  within  it,  for  they  may  be  committed 
without  an  assault,  as  by  poisoning  or  negligence.  I  am  satisfied 
that  the  clause  extends  to  such  crimes  which  in  their  nature  may  or 
may  not  include  an  assault,  but  which  are  charged  in  the  indictment 
as  so  doing.  The  words  of  the  clause  are  very  general,  and  might  alf 
jGurst  sight  be  supposed  to  warrant  a  conviction  for  assault  where  the 
proof  of  the  felony  failed,  whether  that  assault  were  connected  with 
the  supposed  felony  or  not,  and  at  whatever  time,  however  distinct 
from  the  time  of  the  supposed  felony  it  took  place.  But  the  manifest 
iiyustice  of  so  construing  them  has  made  it  necessary  to  put  some 
limitation  upon  their  meaning.  Accordingly,  many  cases  have  oc- 
curred in  which  learned  judges  have  felt  themselves  bound  to  lay 
down  what  they  considered  to  be  the  true  limitation.  Those  cases 
were  cited  and  commented  upon  when  the  present  case  was  argued ; 
and  I  do  not  propose  to  enter  into  a  detailed  examination  of  them. 
They  are  for  the  most  part  decisions  of  single  judges  on  the  circuit, 
entitled  certainly  to  have  full  weight  given  to  them,  and  assisting  us 
greatly  in  coming  to  a  right  conclusion  upon  the  present  case,  in 
which  they  are  in  some  measure  brought  under  review.  Thev  are, 
for  the  most  part,  cases  in  which  the  felony  charged  has  included  a 
single  assault,  and  they  lay  down  the  rule  that  in  such  cases  there 
can  be  no  conviction  for  an  independent  assault  at  a  different  time, 
because  such  assault  can  by  no  reasonable  construction  be  treated  as 
the  assault  included  in  the  felony  charged 

There  are,  however,  two  cases  reported  which  have  been  brought 
under  the  consideration  of  the  whole  body  of  judges,  and  from  them 
I  apprehend  the  rule  may  be,  and  ought  to  be  taken ;  I  allude  to 
the  cases  of  Reg.  v.  Phelps  and  others^  2  Moo.  Cro.  Ca.  240,  and  Reg. 
v.  Birchj  1  Den.  185.  In  the  case  of  Eeg,  v.  Phelps  and  others^ 
(reported  also  in  1  Carrington  &  Marshman,  ISO,)  Phelps  and  two 
others  were  indicted  for  murder.  It  turned  out  in  evidence,  that 
Phelps,  after  having  assaulted  and  knocked  down  the  deceased,  ran 
away;  the  deceased  was  afterwards  assaulted  and  killed  by  some 
oth^  persons  supposed  to  be  the  other  prisoners ;  the  two  assaults 
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were  not  connected  together.  The  learned  judge  left  to  the  jury  the 
question  whether  the  other  two  prisoners  were  guilty  of  manslaughter, 
(it  was  a  case  where  the  offence  was  reduced  to  manslaughter  under 
(ne  circumstances,)  and  told  them  that  they  must  acquit  Phelps  of 
the  felony,  but  might  find  him  guilty  of  assault  They  found  the 
other  two  prisoners  not  guilty,  and  rhelps  guilty  of  assault.  Bat 
upon  reference  to  all  the  judges,  it  was  held  unanimously  that  Phelps 
could  not,  under  the  circumstances,  be  convicted  of  assault  In  that 
case,  as  in  the  present,  there  was  an  assault  which  caused  the  death, 
but  it  was  not  proved  against  any  of  the  prisoners ;  there  was,  as  in 
the  present  case,  an  unconnected  prior  assault  proved  against  one 
prisoner.  But  it  was  held  by  the  judges  not  to  be  the  assault 
mcluded  in  the  felony,  charged  by  the  indictment  Yet  in  that  case, 
as  in  the  present,  the  assault  committed  by  Phelps  was  supposed  by 
the  fraraer  of  the  indictment  to  be  connected  with  the  death,  and 
was  proved  by  the  crown,  and  attempted  to  be  connected  with  it ; 
and  it  was  shown  by  the  evidence,  which  was  believed  by  the  jury, 
that  it  was  disconnected  with  the  death.  The  whole  matter  re- 
mained in  doubt  till  the  jury  found  their  verdict,  by  which  they 
acquitted  all  the  prisoners  of  .felony,  not  because  they  did  not  be^- 
lieve  that  a  felony  had  been  committed  by  some  one,  but  because  it 
was  not  proved  against  any  one  of  the  prisoners.  If  they  had 
believed  the  assault  committed  by  Phelps  to  have  conduced  to  the 
death,  they  must  have  found  him  guilty  of  manslaughter.  The 
indictment  alone,  therefore,  does  not  afford  the  test  as  to  whether  any 
assault  that  is  proved  is  included  in  the  felony  charged;  but  that 
question  depends  on  the  indictment,  coupled  with  the  evidence  and 
the  finding  of  the  jury. 

I  confess  I  am  unable  to  di^tliiguish  the  case  of  Reg.  v.  Phelps  and 
others  from  the  present  case.  Bnt  it  is  said  that  the  authority  of  that 
case  has  been  shaken  by  the  subsequent  case  of  Reg»  v.  Birch  and 
others^  which  is  reported  in  1  l^»ii.  185,  and  mistakenly  said  to  have 
been  tried  before  me,  whereas  it  was  tried  before  Mr.  Armstrong.  80 
far  from  this  case  shaking  the  authority  of  the  former  one,  in  my  judg- 
ment it  entirely  confirms  it  That  was  a  charge  of  robbery.  The 
prosecutor  did  not  appear,  and  there  was  no  proof  of  the  robbery ; 
but  a  witness  who  saw  the  transaction  proved  an  assault  and  the 
jury  not  having  any  evidence  of  intentto  rob,  found  \he  prisoner 
guilty  of  a  common  assault.  There  was  but  one  transaction  proved, 
and  there  could  be  no  doubt  that  it  was  the  same  transaction  which 
was  to  be  proved,  and  for  which  the  prisoner  was  indicted  as  a  felony. 
Mr.  Armstrong  stated  a  case  for  the  opinion  of  the  judges,  and  they 
held  the  conviction  for  assault  right  In  the  report  are  these  word*: 
"  The  judges  thought,  upon  consulting  all  the  authorities,  that  the 
enactment  in  the  statute  was  not  to  be  confined  to  cases  where  the 
prisoner  committed  an  assault  in  the  prosecution  of  an  attempt  to 
commit  a  felony,  nor  was  it  to  be  extended  to  all  cases  in  which  the 
indictment  for  a  felony  on  the  face  of  it  charged  an  assault  But 
they  were  of  opinion  that^  in  order  to  convict  of  an  assault  under  this 
section,  the  assault  must  be  included  in  the  charge  on  the  face  of  the 
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indictment)  and  also  be  part  of  the  very  act  or  transaction,  which  the 
crown  prosecutes  as  a  felony  by  the  indictment.  This  seems  to  me  to 
be  in  exact  accordance  with  Reg',  v.  Phelps  and  others.  No  difficulty 
can  ever  occur,  as  it  appears  to  me,  where  the  felony  charged  cannot 
from  its  nature,  or  does  not  in  the  manner  in  which  it  is  charged, 
include  more  than  one  assault  One  single  transaction  will  be 
inquired  into,  and  if  the  prisoner  be  proved  to  have  been  involved  in 
that  transaction,  the  quality  of  his  act,  whether  felony  of*  assault 
only,  will  be  the  main  question.  If  the  evidence  satisfies  the  jury 
that  the  assault  alleged  was  felonious,  but  fails  in  fixing  the  pris« 
oner  as  the  person  committing,  it,  he  must  be  acquitted  altogether, 
and  cannot  be  found  guilty  of  an  independent  assault  committed  at 
another  time. 

I  cannot  collect  from  the  language  used  in  the  statute,  nor  can  I 
conceive  that  the  legislature  intended,  that  where  the  evidence  estab- 
lishes the  commission  of  a  felony,  including  an  assault  by  some  body, 
the  jury  caji  never  be  at  liberty  to  convict  of  an  assault  only,  m 
such  case,  either  the  prisoner  must  be  guilty  of  the  whole  charge,  or, 
if  he  be  not  proved  to  be  the  guilty  person,  he  must  be  acquitted  of 
the  whole.  Any  other  assaultis  proved  against  the  prisoner  cannot 
be  taken  to  be  ^  part  of  the  very  act  or  tmnsaction  which  the  crown 
prosecutes  as  a  felony,"  merely  because  in  drawing  the  indictment 
they  have  been  so  charged  wrongly  and  contrary  to  the  real  state  of 
the  facts.  There  being  a  felony  proved  by  the  evidence,  if  the 
assaults  proved  against  the  prisoner  be  connected  with  that  felony, 
and  conduce  to  it,  the  prisoner  is  guilty  of  felony ;  if  they  be  not 
so  connected,  they  are  no  part  of  ^  the  very  act  or  transaction  which 
the  crown  prosecutes  as  a  felony."  If,  indeed,  the  very  act  or  transac- 
tion which  the  crown'prosecutes  as  a  felony  turns  out  by  the  evidence 
not  to  be  felonious,  and  so  no  felony  at  all  is  proved,  then,  if  the  assault 
be  proved  against  the  prisoner,  he  may  be  acquitted  of  felony,  and 
convicted  of  assault  And  this  may  be  the  case  even  in  murder  or 
manslaughter;  for  it  may  happen  that  the  prisoner  has  severely 
assaulted  the  deceased,  and  the  death  may  have  been  supposed  to 
have  been  the  result  of  such  assault.,  and  the  prisoner  may  have  been 
indicted  for  murder  or  manslaughter  under  such  a  supposition.  Yet  it 
may  turn  out,  in  evidence  that  the  deceased  died  from  natural  causes, 
not  occasioned  nor  even  aggravated,  or  in  any  way  afiected  by  the 
assault  proved ;  and  in  such  case  the  prisoner  might,  I  think,  be  con- 
victed of  assault ;  and  I  doubt  whether  Reg.  v.  Crumptony  1  C&r.  & 
M.  597,  was  rightiy  decided,  there  being  in  that  case,  in  truth,  only 
one.  assault  proved.  So  that  the  view  I  take  of  the  statute  would  not 
make  it  impossible  even  to  convict  of  assault  on  an  indictment  for 
murder  or  manslaughter,  though  it  would  be  very  unlikely  that  such 
a  case  should  occur. 

I  do  not,  however,  mean  to  say,  that  even  if  such  a  consequence 
did  necessarily  follow,  it  would  alter  my  view  of  the  statute.  I  found 
my  opinion  upon  what  I  believe  to  be  the  true  meaning  of  the  stat- 
ute ;  and,  upon  the  authority  of  the  two  cases  to  which  I  have  par- 
ticularly referred,  I  think  that  the  question  whether  the  jury  can  find 
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a  verdict  of  gailty  of  assault,  depends  not  merely  on  the  iadiotment, 
or  on  the  course  adopted  by  the  prosecutor  at  the  trial,  or  on  what  be 
may  have  attempted  to  prove,  but  on  the  indictment  coupled  with 
what  was  actually  proved,  and  the  conclusion  which  the  jury  came 
to  on  such  proof.  I  find  that  in  this  case  the  death  was  shown  to 
have  arisen  exclusively  from  one  blow  and  assaults  not  proved  to 
have  been  committed  by  the  prisoners ;  that  the  assaults  committed 
by  the  prisoners  were  prior  to  that  blow,  and,  in  fact^  unconnected 
with  the  death,  no  part  of  <'  the  very  act  or  transaction  "  which  caused 
the  death ;  and  therefore  no  part  of  the  very  act  or  transaction  which 
the  crown  can  fairly  be  said  to  have  prosecuted  as  a  felony ;  especially 
as  the  ^  act  and  tmnsaction  "  which  did  really  canse  the  death  was 
an  assault,  and  was  laid  in  the  indictment,  but  not  brought  home  to 
the  prisoners.  If  it  had  been  brought  home  to  them,  they  must  have 
been  convicted  of  felony :  it  is  impossible  that  they  could  have  been 
convicted  of  assault,  only  for  that  assault  which  was  really  included 
in  the  felony  charged,  and  I  cannot  therefore  see  how  they  could  have 
been  convicted  of  the  other  assaults  charged,  which  were  not  really 
included  in  the  felony  charged,  merely  because  the  framer  of  the 
indictment  chose  to  insert  them  in  it.  If  I  am  right  in  my  view  of 
this  case  so  far,  then  I  think  that  the  learned  judge's  summing  up 
was  right  The  second  jury,  not  being  bound  by  the  finding  of  the 
fijBt,  might  have  found  that  the  assaults  proved  on  the  second  trial 
were  connected  with  the  death ;  and  if  so,  a  great  difficulty  might 
have  arisen.  The  point,  therefore,  was  important  to  the  prisoners; 
it  might  have  been  in  their  favor  if  found  differently  from  what  it 
was ;  it  could  not  prejudice  them  if  found  as  it  was.  Again,  even 
if  it  was  wrong  to  put  the  point,  it  was  immaterial,  for  it  lay  on  the 
prisoners  to  prove  their  plea,  and  in  my  opinion  they  failed  altogether 
in  doing  so.  Upon  the  whole,  I  am  clearly  of  opinion  that  the  pres* 
ent  conviction  was  right 

Maule,  J.  I  am  of  opinion  with  my  Lord  Chief  Justice  Jervis  in 
this  case,  that  the  prisoners  were  entitled  to  an  acquittal.  The  pris- 
oners, who  were  indicted  for  an  assault,  having  pleaded  that  the 
assault  was  comprehended  in  the  indictment  for  murder,  which  was 
denied,  the  question  which  we  are  now  called  upon  to  determine 
arose.  It  seems  to  me  upon  the  evidence,  and,  indeed,  upon  what  is 
not  at  all  disputed  by  any  body,  that  the  assaults  chained  upon  the 
second  indictment  were  assaults  comprehended  in  the  felonious  vi- 
olence charged  upon  the  former  occasion.  Now  the  prisoners,  upon 
the  former  occasion,  were  indicted  for  murdering  Mary  Ann  Parsqns 
by  beating.  There  were  a  considerable  number  of  counts  stating 
various  assaults,  and  stating,  as  the  result  of  them,  that  the  girl  was 
murdered.  Upon  the  second  occasion  no  doubt  was  raised  at  all  that 
the  assaults  for  which  it  y^as  intended  to  try  the  prisoners  were  the 
very  same  assaults  that  had  been  given  in  evidence  upon  the  former 
occasion,  and  which  were  comprehended  in  some  of  the  counts  of  the 
indictment  upon  that  occasion.  Now  the  crime  charged  is,  I  think, 
to  be  determined  by  looking  at  the  indictment;  the  indictment  is  the 
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legal  charge,  and  there  the  crime  is  chai]p;ed  in  seveial  connts  com.- 
pehending  assaults  —  comprehending  different  assaults — compre* 
hending,  according  to  concession,  those  very  assaults  for  which  the 
Drisoners  were  secondly  tried.  Then,  they  were  acquitted  upon  the 
first  indictment;  and  they  were  entitled  to  be  acquitted,  no  doubt, 
upon  the  evidence  given  before  my  learned  brother  Talfourd,  upon 
the  former  trial ;  and  no  doubt  could  ever  have  entered  into  the  mind 
of  any  body,  who  knew  any  thing  about  the  matter,  that  they  were 
entitled  to  be  acquitted  of  the  murder  upon  all  those  counts ;  and  if 
they  were,  in  fact,  acquitted  upon  all  those  counts,  they  were  acquitted 
of  every  thing  which  could  have  been  proved  under  any  one  of  those 
oounts.  Now  I  cannot  understand  why,  assuming  that,  upon  an  is- 
dictment  for  homicide  by  violence,  the  parties  charged  may  be  con- 
victed of  an  assault  within  the  statute,  putting  aside  the  grave  doubt 
which  has  been  raised  by  two  of  my  learned  brothers,  at  least,  whether 
upon  an- indictment  for  homicide,  according  to  the  true  intent  of  the 
stiEitute,  you  could  upon  any  indictment  for  homicide  convict  of  as- 
saults ;  assuming  that  you  could,  (which  I  think  we  must  do,)  theo 
it  seems  to  me  that  upon  every  one  of  those  counts  in  that  indict- 
ment, (in  whatever  way  they  were  dealt  with  by  the  counsel  for  the 
prosecution  upon  that  occasion,)  on  every  one  of  those  assaults,  the 
prisoners  Were  entitled  to  the  full  benefit  of  the  acquittal  —  that  is» 
just  to  the  same  benefit  of  acquittal  as  the  prisoners  would  have 
been  entitled  to  if  every  one  of  those  counts  had  stood  alone.  Now^ 
I  cannot  at  all  understand,  upon  the  assumption  that  I  have  already 
mentioned,  why  you  can  make  a  distinction  between  the  different 
counts  of  that  indictment  I  do  not  know  that  any  distinction  ia 
actuallv  made.  Suppose  any  one  of  them  had  stood  alone  —  for  the 
sake  of  simplifying  the  matter — suppose  a  count  charged  an  assault 
on  the  3d  of  November,  which  was  proved  to  have  ended  in  the 
felonious  death  of  the  deceased :  if  that  had  stood  alone,  and  the 
evidence  had  been  given  which  was  given  in  respect  of  the  death,  and 
the  jury  had  been  of  opinion  that  death  had  been  produced  by  IJiat 
assault,  they  might  have  convicted  under  that  one  count  of  murder 
or  manslaughter.  It  is  clear,  therefore,  that  an  assault  is  compre- 
hended in  that  count;  and  they  might  also,  upon  the  supposition 
which  I  have  adverted  to,  have  been  convicted  of  an  assault  under 
that  count;  and  if  the  jury  might  have  convicted  the  prisoners  of  any 
of  the  assaults,  they  must  be  taken,  I  think,  to  have  acquitted  the 
prisoners  of  the  whole. 

There  may  be  some  inconvenience  arising  from  whatev%r  construc- 
tion is  put  upon  this  act ;  and  that  the  point  itself  is  doubtful,  I  think 
is  demonstrated  by  the  fact  that  there  are  so  many  of  the  learned 
judges  who  entertain  an  opinion  contrary  to  that  which  I  entertain 
myself,  otherwise  I  certainly  should  have  thought  that  it  was  a  dear 
thmg  enough.  Upon  the  former  occasion  the  indictment  stated,  in 
general  terms  indeed,  but  in  terms  which,  it  is  not  at  all  questioned,  were 
intended  to  comprehend,  and  did  comprehend,  the  particular  transac- 
tions given  in  evidence  on  the  part  of  the  prosecution  at  the  trial,  the 
indictment  charged  those  very  things  in  several  counts,  and  those  very 


CROWN  CASES  BB3ERVED,  1860-61.  611 


Begifui  v»  Bird  dt  Wlfei 


things  in  those  counts  were  before  the  jury ;  and  whether  it  was 
assault,  or  whether  it  was  felony,  I  cannot  see  any  ground  for  the  rea- 
soning that  has  been  urged,  that  where  there  has  been  no  charge  of 
felony,  you  cannot  convict  of  eissault ;  that  is  contrary  to  every  day's 
practice.  It  seems  to  me,  therefore,  that  upon  the  former  indictment  it 
was  quite  competent  for  a  conviction  of  assault  to  have  taken  place,  and 
that,  therefore,  the  parties  were  tried  a  second  time  for  the  same  offence. 
The  acquittal  upon  the  former  occasion  seems  to  have  taken  place 
very  much  by  the  consent  of  all  parties.  The  case  seems  to  have 
failed  as  to  the  murder ;  and  after  that  was  decided,  a  conviction  of 
the  assault  was  not  pressed ;  and,  indeed,  it  is  not  very  usual  in  cases 
of  indictment  for  murder  to  press  for  a  conviction  of  assault  It  is 
very  seldom,  indeed,  that  I  have  known  it  pressed  for,  which  is,  perhaps, 
an  argument  in  favor  of  the  convenience  of  the  interpretation  which 
some  of  my  learned  brethren  have  suggested,  and  which  would  have 
been  the  trae  one,  if  we  were  not  bound  by  contrary  decision.  I  think 
that  the  prisoners  had  been,  on  the  former  trial,  acquitted  of  that  of 
which  they  have  been  convicted  upon  the  second  occasion^  and,  there- 
fore, that  the  conviction  is  void. 

Alderson,  B.  I  am  of  opinion  in  this  case  that  the  prisoners  are 
entitied  to  the  judgment  of  this  court  in  their  favor.  I  had  thought 
that  this  question  had  been  concluded  by  the  opinion  of  the  judges 
delivered  in  Reg.  v.  Birckf  till  I  heard  the  opinions  of  my  learned 
brethren  to  the  contrary.  But  as  it  is. now  clear  that  the  law  on  this 
point  is  still  unsettied,  it  will  be  proper  to  discuss  the  case  on  principle, 
and  to  try  to  construe  the  statute  itself  before  we  examine  the  cases, 
which,  it  must  be  allowed,  are  not  altogether  consistent.  The  words 
of  the  statute  are  these :  "  On  the  trial  of  any  person  for  any  of  the 
offences  hereinbefore  mentioned,  or  for  any  felony  whatever,  where 
the  crime  charged  shall  include  an  assault  against  the  person,  it  shall 
be  lawful  for  the  jury  to  acquit  of  the  felony,  and  to  find  a  verdict  of 
guilty  of  assault  against  the  person,  if  the  evidence  shall  warrant  such 
nnding."  It  is  dear,  first,  that  the  words  "  crime  charged  "  mean  crime 
charged  as  a  felony;  for  the  enactment  only  takes  effect  upon  an 
acquittal ;  secondly,  it  is  clear  that  the  crime  charged  as  a  felony  must 
be  one  which  necessarily  includes  an  assault.  In  other  words,  the 
assault  to  fall  within  the  act  must  be  an  integral  part  ot  the  felony 
charged.  It  is  not  necessary  that  it  should  be  expressly  charged  on 
the  lace  of  the  indictment.  It  will  be  sufficient  if  the  felony  charged 
must,  of  necessity,  include  an  assault  The  crimes  of  rape,  and  of 
cutting  and  wounding  with  intent,  &c.,  are  instances  of  this  latter 
proposition ;  although  there  it  is  not  unusual,  and  perhaps  better,  ex- 
pressly to  charge  an  assault  in  the  indictment  But  in  murder  and 
manslaughter  it  is  necessary  to  do  so,  for  murder  and  manslaughter  do 
not  necessarily  include  an  assault  The  cases  of  death  by  poisoning 
or  by  criminal  omission  are  instances  of  this.  We  must,  therefore,  in 
all  cases  look  to  the  charge  in  the  indictment  to  determine  the  point 
Now,  in  those  cases  where  the  indictment  charges  an  assault,  it  does 
80  for  the  most  part  in  such  general  terms  that  it  is  impossible  by 
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merely  looking  at  the  indictment  to  identify  the  particular  assanlt 
which  is  charged  as  an  integral  part  of  the  felony.  We  must,  there- 
fore,  often  have  recourse  to  the  evidence  given  at  the  trial  to  identify 
tiie  assault  As  soon  as  we  do  this,  we  obtain  in  those  cases  an  im- 
mediate criterion.  Let  me  suppose  a  case  of  rape.  In  evidence^ 
there  is  given  an  attack  upon  the  female  by  beating  her.  If  this  be 
connected  directly  with  the  act  of  obtaining  possession  of  her  person, 
it  is  an  integral  part  of  the  charge  of  rape.  If  it  be  wholly  uncon- 
nected with  that  attempt,  it  is  no  part  of  the  crime  charged. 

So  again,  in  a  charge  of  felonious  cutting  and  wounding,  no  assault 
not  producing  a  wound  is  any  part  of  the  crime  charged  as  the  felony. 
It  might,  indeed,  be  receivable  m  evidence  in  order  to  show  a  common 
purpose,  and  so  to  connect  the  person  who  assaulted  with  the  felonious 
act  of  the  other  who  wounded.  But  if  it  fails  to  do  that,  such  an 
assault  is  not  within  the  provisions  of  the  statute.  For  the  very  state- 
ment of  the  assault  as  proved  disconnects  it  with  the  crime  charged. 
But  suppose  in  these  cases  that  there  are  assaults  connected  with  the 
actual  charge,  and  which  actually  go  to  the  jury  as  a  part  of  it,  but 
the  jury  are  not  satisfied  that  the  rest  of  the  charge  is  made  out,  then 
the  statute  does  apply,  and  the  verdict  of  assault  may  follow  upon 
such  proof  given,  and  the  party  may  be  punished  for  the  assault  men- 
tioned in  the  indictment,  identified  by  the  evidence,  and  left  to  the 
jury  as  part  of  the  felony. 

Thus,  in  Reg.  v.  Brownlow^  9  Car.  &  P.  366,  a  charge  of  rape :  there 
a  boy  was  shown  to  have  attacked  a  girl  for  the  purpose  of  obtaining 
possession  of  her  person,  but  being  under  fourteen,  he  could  not  be 
by  law,  as  it  is  said,  guilty  of  rape.  He  was  found  guilty  of  assault. 
And  yet  there  he  was  incapable  of  committing  the  felony  at  all.  But 
the  assault  was  an  integral  part  of  the  rape,  which  was  erroneously 
charged  against  him.  So  again  in  murder.  The  indictment  charges 
a  murder  by  an  assault,  by  which  a  mortal  injury  was  given.  An 
assault  is  proved.  But  it  is  doubtful  whether  it  caused  death,  or 
whether  the  deceased  died  by  some  preexisting  cause  alone.  Surely, 
this  assault  is  part  of  the  charge  ot  murder.  It  must  be  left  to  the 
jury,  in  order  to  determine  the  guilt.  Nothing  separates  it  from  the 
murder  but  the  verdict  If  opposing  evidence  as  to  the  fact  of  its 
causing  or  not  causing  the  death  be  given,  this  assault,  as  part  of  the 
murder,  pu&  the  accused  in  immediate  jeopardy  of  life.  And  is  it 
possible  to  make  a  legal  principle  out  of  the  more  or  less  clearness  of 
the  evidence  as  to  the  assault  having  caused  the  death  ?  But  if  this 
be  true  of  one  assault,  —  and  I  really  do  not  see  how  the  case  I  put 
can  be  doubtful,  I  am  sure  I  have  known  it  the  constant  practice 
ever  since  the  statute,  —  how  are  we  to  distinguish  one  assault  from 
several  assaults  ?  If  the  death  be  charged  as  being  caused  by  these 
assaults  combined,  it  is  surely  the  same  as  if  caused  by  one  alone. 
The  several  assaults  then  become  as  much  integral  parts  of  the  charge 
as  the  one  assault  was  before.  And  for  this  I  have  to  cite,  in  ad- 
dition to  the  reason  of  the  thing,  the  very  high  authority  of  my  brother 
Patteson,  in  Reg.  v.  Thomds  Oruse^  and  Mary  his  Wife^  who  werfe 
charged  with  causing  a  bodily  injury,  dangerous  to  life,  to  a  poor  girl, 
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of  tender  age,  in  their  service ;  first,  by  striking  and  beating  her  with 
their  hands  and  fists ;  secondly,  by  kicking  her  in  the  back ;  thirdly, 
by  seizing  her  and  lifting  her  up  and  striking  her  head  against  a 
wooden  beam ;  and,  fourthly,  by  casting  and  thrpwing  her  on  a  brick 
floor.  In  that  case  there  were  four  distinct  assaults.  The  intent  to 
murder,  however,  not  beinfi[  made  out  to  the  jury's  satisfaction,  the 
crime  charged  was  not  a  felony.  But  the  prisoners  were  found  guilty 
of  assault,  for  the  assaults  were  all  parts  of  the  crime  charged ;  and 
this  ruling  of  my  learned  brother  was  supported  by  the  opinion  of  all 
the  judges  on  the  case  being  reserved. 

How  does  this  case  differ  in  principle  from  the  one  now  before  us  ? 
Here,  several  assaults  between  two  particular  days  named  in  the 
indictment  were  charged  as  together  causing  death;  there,  several 
assaults  were  charged  as  producmg  a  bodily  injury  dangerous  to  life. 
Here,  the  assaults  causing  death  were  charged  as  having  been  com- 
mitted of  malice  aforethought ;  there,  they  were  charged  as  producing 
a  dangerous  bodily  injury,  with  intent  to  murder.  If  the  assaults  in 
lieg.  V.  Cruse  oMd  Wife  were  part  of  the  crime  charged,  the  assaults 
in  Reff.  v.  Bird  and  Wife^  which  fell  within  the  days  limited  by  the 
indictment,  were  part  of  the  crime  charged  also.  Bird  and  wife, 
therefore,  were  in  jeopardy,  ujider  the  indictment  for  murder,  of  being 
punished  for  these  assaults,  though  not  for  any  other  assaults  not 
included  within  the  limits  of  the  days  fixed  by  the  indictment.  If 
so,  the  acquittal  being  general,  cadet  quuBStio^  they  may  plead  that 
acquittal  in  bar  of  a  second  indictment  But  I  understand  that  some 
of  my  learned  brethren  conceive  that  the  two  cases  are  distinguish- 
able, on  the  ground  that,  in  the  case  of  Reg.  v.  Bird  and  Wife^  there 
was  given  in  evidence  a  particular  blow  which  did  cause  death,  and 
that  so  there  was  a  separate  felony  proved,  though  not  one  committed 
by  the  prisoners.  But  this  is,  I  conceive,  a  palpable  fallacy.  If  the 
special  circumstances  of  that  blow  are  unknown,  and  that  they  are  so 
is  quite  clear,  who  can  properly  say  that  such  blow  was  felonioiis  ? 
To  say  so  is  in  the  nature  of  a  petitio  principii.  Such  a  blow,  by  an 
unknown  hand,  is,  in  law,  undistinguishable  from  a  disease  causing 
death,  or  any  other  circumstances,  for  which  the  prisoners  are  not 
responsible ;  and  if  the  blow  is  attributed  to  a  third  person,  that  third 
person  has  no  means  of  coming  before  the  jury  to  explain  the  cir- 
cumstances of  the  blow.  This  therefore  is,  I  apprehend,  a  distinction 
without  a  difference.  I  conceive,  then,  that  the  statute  applies  in  all 
cases  where  the  crime  charged  consists  necessarily  of  an  assault  and 
something  more,  which  "  something  mofe  "  converts  the  assault  from 
a  misdemeanor  into  a  felony. 

Thus,  if  we  analyze  a  charge  of  cutting  and  wounding,  it  is,  first,  a 
wounding,  which  necessarily  includes  an  assault;  secondly,  it  is  with 
one  of  the  intents  mentioned  in  the  statute.  Now  the  first,  if  proved 
alone,  still  leaves  the  case  a  misdemeanor.  It  is  the  finding  of  the 
second  which  alone  makes  it  a  felony.  The  jury,  in  acquitting  of 
the  felony,  may  therefore  find  the  first,  if  proved,  which  is  an  assault* 
The  crime  of  manslaughter  by  violence,  in  like  manner,  if  divided,  is, 
first,  an  assault;  secondly,  an  assault  which  causes  death.     Of  these 
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two  the  felony  is  composed.  If  the  second  be  not  found,  the  first 
is  an  assault ;  if  the  second  be  found,  it  must,  in  all  cases,  be  felony. 
If,  therefore,  no  one  can  be  found  guilty  of  assault,  unless  it  be  an 
assault  which  caused,  or  contributed  to  cause,  death,  the  statute  can 
never  apply  to  any  case  of  murder  or  manslaughter  at  all.  But, 
surely,  it  would  be  strange  and  wrong  so  to  construe  the  statute. 
For  the  statute  says,  "  any  felony  whatever,  in  which  the  crime 
charged  includes  an  assault"  It  would  be  a  strange  construction  of 
it,  unless  we  are  to  decide  upon  some  supposed  spirit  or  intention  of 
the  legislature,  casting  aside  the  letter  altogether,  to  say,  that  man- 
slaughter by  violence,  a  crime  which  clearly  is  a  felony,  and  which  as 
cleany  includes  an  assault,  is  not  within  these  express  words.  But 
this  was,  in  substance,  the  criterion  put  by  the  learned  commissioner 
to  the  jury  when  he  summed  up  the  facts  on  this  plea.  On  this  nar- 
row ground,  alone,  of  the  misdirection,  I  conceive  this  conviction  is 
clearly  wrong,  because  the  proper  question  was  not  put  to  the  jury. 

But  I  wish,  also,  to  express  my  opinion  on  the  more  general  ques- 
tion. I  proceed,  therefore,  to  advert  to  some  of  the  cases,  and  first  to 
consider  JReg.  v.  Watkins^  which  seems  to  me  to  have  been  decided 
on  right  principles,  although  I  entertain  a  doubt  whether  a  clause  in 
the  1  Vict  c.  o6,  s.  2,  not  adverted  to,  apparently,  might  not  make  it 
proper  to  reconsider  the  particular  case,  if  it  should  even  occur  again. 
There  the  prisoner  was  charged  with  breakinc;  and  entering  a 
dwelling-house  with  intent  to  commit  a  rape,  and  also  with  assault- 
ing J.  S.,  being  in  the  dwelling-house.  The  judges,  when  the  case 
was  reserved,  thought  that  the  whole  felony  consisted  in  the  burglary, 
and  that  the  assault  was  merely  an  aggravation ;  and  so  they  held 
the  assault  no  part  of  the  crime  charged  as  felony,  and  the  conviction 
of  assault  wrong.  I  agree  entirely  with  the  principle,  though  I  doubt 
whether,  after  the  statute  1  Vict  c.  86,  s.  2,  which  expressly  made 
the  whole  charge,  including  the  assault,  a  capital  felony,  the  verdict 
ought  not  to  have  been  sustained.  To  the  above  cases  may  be  added 
the  case  of  Reg.  v.  Ghitteridge^  and  the  case  of  Reg.  v,  St.  George^ 
where  the  law  was,  I  think,  clearly  laid  down  by  my  brother  Parke, 
on  the  high  authority,  undoubtedly,  of  Reg.  v.  M^Phane  and  others^ 
which  seems  to  me  to  be  the  true  principle.  These  three  persons 
were  charged  with  feloniously  cutting  and  wounding :  as  to  two  of 
them,  a  joint  act  of  wounding  was  proved ;  but  at  this  act  ibe  third 
prisoner  was  not  present,  nor  did  he  concur  in  it ;  but  he  afterwards 
committed  another  assault  on  ihe  prosecutor,  and  he  was,  on  the 
direction  of  the  lord  chief  justice,  acquitted  altogether.  But  this 
was  because  the  assault  was  no  part  of  the  felony  charged ;  it  was 
the  wounding  which  was  put  to  the  jury.  In  this  respect  it  resembles 
the  case  of  Reg.  v.  Phelps^  and  it  ought  to  be  construed,  if  in  the 
offence  committed  it  could  be  shown  the  prisoner  was  a  party  to  the 
offence,  he  would  be  liable  to  have  been  tound  guilty  of  the  felony. 
Now  there  are  other  cases,  to  which  it  is  necessary  now  to  refer,  in 
which  a  different  opinion  has  been  entertained.  Keliance  is  placed 
on  the  case  of  Reg.  v.  Phelps,  which  is  not  so  easy  to  be  reconciled 
with  the  above  view  of  the  law.    But  on  looking  at  that  indictment, 
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which  is  to  be  found  in  Camngton  &  Marshman,  180, 1  find  that  the 
murder  there  was  charged  by  striking  find  beating  the  deceased.  The 
point  made  there  was,  however,  that  the  assault  by  Phelps  was  alto- 
gether  disconnected  with  the  felony.  And  the  judges  decided  that 
of  this  he  was  improperly  convicted;  and  I  apprehend  that  their 
decision  may  be  explained  thus :  When  the  evidence  closed,  there 
were  two  separate  and  distinct  charges  before  the  court;  one  of 
assault  by  Phelps  alone,  and  the  other  of  a  joint  felony  at  another 
time  by  oouthan  and  the  third  prisoner;  these  were  wholly  sepamte, 
the  one  from  the  other,  at  that  time.  The  judge,  I  conceive,  ought 
not  to  have  put  both  to  the  jury ;  and  if,  as  was  his  duty,  be  put  one 
only,  it  was  clear  that  he  ought  to  put  the  felony  to  them.  Phelps, 
therefore,  ought  to  have  been  acquitted  altogether.  It  is  not  like  the 
case  of  one  wounding,  which  may  be  a  felony  in  one,  and  a  misde- 
meanor in  another,  according  to  the  proof  or  failure  of  proof  of  the 
intent  with  which  the  act  was  done.  There,  only  one  act  goes  to 
the  jury  for  their  decision.  On  this  ground,  I  conceive  that  Reg.  v. 
Phelps  may  well  stand  as  an  authority  without  affecting  this  case. 
I  cannot,  however,  agree  with  the  decision  on  which,  in  this  case,  my 
brother  Talfourd  very  natumlly  acted  at  the  first  trial.  I  allude  to 
Reg.  V.  Crumpton^  decided  by  my  brother  Patteson.  That  was  mur- 
der by  a  course  of  ill  usage,  including  a  beating  expressly  charged  in 
the  indictment.  That  beating  was  proved,  though  it  did  not  con- 
tribute to  cause  the  death.  But  surely  it  was  part  of  those  acts 
which  were  altogether  charged  as  causmg  death,  and  so  producing 
the  murder.  It  is  not  to  be  presumed,  as  my  learned  brother  Patteson 
is  reported  to  have  said,  that  this  would  lead  to  a  fraudulent  insertion 
in  the  indictment  of  an  assault  wholly  disconnected  with  the  charge. 
We  cannot  act  on  such  a  presumption.  Indeed,  it  may  perhaps  be  a 
little  doubtful  whether  an  assault  charged  as  having  with  other  acts 
not  ejusdem  generis^  caused  together  the  death,  would  not  be  so  inte- 
gral a  part  of  the  charge  as  if  not  proved  to  entitle  a  prisoner  to  an 
acquittal,  on  the  ground  of  a  variance  as  to  the  mode  of  death 
charged  in  the  indictment  These  two  cases  form  the  main  difRculty, 
no  doubt,  in  determining  the  present  question.  They  were  both  prior 
to  the  case  of  Reg,  v.  Birch,  and  I  think  that  that  case,  properly  read 
and  understood,  decides  the  present  question.  I  do  not,  however, 
mean  to  discuss  that  case  now.  It  has  been  already  sufficiently  ad- 
verted to  by  my  learned  brethren.  Upon  principle,  therefore,  and  the 
true  construction  of  the  stetute,  added  to,  as  I  think,  a  great  prepon- 
derance of  authority  as  to  that  construction,  I  have  arrived  at  the 
conclusion,  that  in  this  case  the  defendants  are  entitled  to  a  judgment 
in  their  favor. 

Parke,  B.  The  question  submitted  to  us  by  the  learned  com- 
missioner of  Oyer  and  Terminer  and  Jail  Delivery  in  this  case  is, 
whether  he  was  right  in  the  direction  he  gave  to  the  jury.  The  mode 
in  which  he  states  the  question  to  have  been  left  was  this :  After 
telling  the  jury  that  the  burden  of  proof  lay  upon  the  prisoners,  he 
directed  that  if  they  were  satisfied  that  there  were  several  distinct  or 
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independent  assaults,  some  or  any  of  which  did  not  in  any  way  con* 
duce  to  the  death  of  the  deceased,  it  would  be  theur  duty  to  find  a 
▼erdict  for  the  crown.  I  am  of  opinion  that  this  was  not  the  trae 
mode  of  leaving  to  the  jury  the  only  question  in  issue,  namely, 
whether  the  prisoner  was  acquitted  of  the  felony  and  murder,  in*^ 
eluding  the  same  identical  assaults  charged  in  the  present  incUctment 
The  proper  question  is,  whether  the  prisoner  could  have  been  lawfully 
convicted  on  the  former  indictment  of  all  the  assaults  charged  in  this, 
and  whether  they  were  charged  by  that  indictment  with  thoee 
assaults ;  the  first  branch  of  that  question  being  matter  of  law  for 
the  judge,  and  the  second  a  question  of  fact  for  the  jury. 

In  order  to  support  the  plea  of  autrefois  acquit  in  all  cases,  both 
these  circumstances  must  occur.  It  is  not  enough  that  the  prisoner 
could  have  been  lawfully  convicted  on  the  fiisx  indictment  for  the 
ofience  charged  in  the  second,  for  if  so,  as  the  language  of  an  indict* 
ment  describing  any  ofience  is  in  general  not  material  as  to  the  data 
or  place,  or  many  other  circumsi^nces,  if  in  the  same  county,  the 
indictment  would  be  equally  descriptive  of  many  offences  of  a  similar 
character,  and  an  acquittal  of  the  ofience  charged  on  one  indictment, 
describing  it  in  proper  terms  sufficient  in  point  of  law,  would  be  an 
acquittal  of  every  offence  of  the  same  sort  in  the  same  county  against 
the  same  person ;  but  in  order  to  constitute  a  good  plea  of  autrefm 
acquit^  the  plea  must  state,  and  it  must  be  proved,  that  the  offence 
charged  in  the  former  indictment  was  the  same  identical  offence  with 
that  charged  in  the  indictment  pleaded  to.  This  being  cleariy  the 
rule,  there  would  not  be  much  difficulty  in  applying  it  to  an  ordinary 
charge  of  felony ;  larceny,  for  instance,  of  the  goods  of  A.  B.,  or  an 
ordinary  charge  of  assault  upon  A.  B.  The  prisoner  charged  on  such 
an  indictment  would  have  to  satisfy  the  court,  first,  that  the  former 
indictment  on  which  an  acquittal  took  place  was  sufficient  in  point 
of  law,  so  that  he  was  in  jeopardy  upon  it ;  and,  secondly,  that  in 
that  indictment  the  same  offence  was  charged,  for  the  indictment  is 
in  such  a  form  as  to  apply  equally  to  several  different  offences.    To 

i)rove  the  identity  of  the  offence  may  not  always  be  easy ;  if  more  or 
ess  evidence  is  gone  into  on  the  first  trial  the  difficulty  is  little ;  if 
none  is  offered,  and  the  acquittal  takes  place,  it  is  still  an  acquittal 
entitling  the  prisoner  to  an  exemption  from  any  subsequent  trial  for 
the  same  identical  offence.  In  such  a  case  there  is  more  difficulty  in 
^showing  what  the  offence  charged  was ;  but  it  may  be  proved  by  the 
testimony  of  witnesses  who  were  subpcsnaed  to  go,  and  did  go,  befoie 
the  grand  jury  by  the  proof  of  what  tiiey  then  swore,  or  perhaps  by  a 
grand  juryman  himself,  or  by  the  evidence  of  the  prosecutor,  or  by 
proof  how  the  case  was  opened  by  the  counsel  for  him ;  in  shorti  any 
evidence  which  would  show  what  crime  was  the  subject  of  the  inquiiy 
and  identify  the  charge,  and  limit  and  confine  the  generality  of  the 
indictment  to  a  particular  case.  If  the  indictment  were  in  a  more 
precise  form,  ana  could  be  made  to  identify  the  offence  charged  on 
the  face  of  the  indictment  itself  and  distinguish  it  from  all  others,  (as 
Scotch  indictments  I  believe  do,)  no  such  evidence  would  be  reqaired; 
but  where  the  form  is  general,  and  may  apply  to  a  great  variety  of 
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eharges,  paxol  evidence  is  necessarily  admitted  to  show  what  the 
charge  was,  and  if  that  evidence  identifies  the  charge,  and  shows 
what  it  was,  its  office  is  ended  for  this  purpose ;  and  whether  the  evi- 
dence riven  on  the  former  trial  was  trae  or  false,  whether  the  jury 
believea  or  disbelieved  it,  and  what  inference  thev  drew  from  it,  is  im- 
material, provided  liie  prisoner  was  acquitted.  The  sole  use  of  such 
evidence  on  a  plea  of  autrefois  acquit  is  to  show  what  the  chai^  in 
the  indictment  really  was,  and  that  being  done,  the  effect  of  the  indict- 
ment in  the  general  form  is  just  the  same  as  if  the  offence  were 
particularly  described  in  it  in  minute  terms  to  the  exclusion  of  all 
others,  and  then  the  maxim  nemo  debet  bis  vexari  pro  eadem  causa 
applies. 

No  doubt  the  generality  of  the  terms  of  the  indictment  leads  to 
some  inconvenience  and  difficulty;  but  it  is  compensated  by  the 
great  advantage  to  the  administration  of  justice  from  the  greater  lati- 
tude allowed  to  evidence  on  the  trial  which  rarely,  indeed  never, 
operates  to  the  prejudice  of  the  prisoner,  who  generally  knows  the 
precise  charges  on  his  commitment  H^us  far  is  very  clear,  and  there 
is  little  difficulty  in  applying  this  rule  to  all  indictments  at  common 
law.  K  the  former  indictment  had  been,  as  the  present  is,  for  a  cer- 
tain number  of  assaults,  and  they  were  identical,  an  acquittal  on 
that  indictment  would  be  a  good  bar  to  this.  The  only  question 
would  be,  whether  the  assaults  were  identified  by  adequate  evidence. 
But  all  the  difficulty  in  this  case  arises  from  the  provision  in  the  stat. 
I  Vict,  c  85,  s.  11,  "that,  on  an  indictment  for  a  felony,  the  prisoner 
may  be  convicted  of  an  assault,"  which  is  a  departure  from  the  clear 
and  intelligibie  rules  of  the  common  law,  and  has  produced  no  incon- 
siderable inconvenience,  and  amongst  the  rest  the  nice  and  difficult 
questions  which  have  occurred  upon  the  statute.  I  think  that  a  proper 
construction  has  been  put  upon  it  by  the  eleven  judges  who  decided 
the  case  of  Beg",  v.  Birch  and  another^  who  were  the  same  judges  who 
decided  the  following  case  in  Mr.  Denison's  Reports,  p.  187.  The 
judges,  proceeding  to  construe  this  statute  and  ascertain  what  the 
species  of  assault  contemplated  by  the  11th  section  was,  found  two 
classes  of  cases  already  decided.  If  they  had  held  that  wherever  the 
felony  charged  on  the  face  of  the  indictment  in  its  nature  included  an 
assault,  as  rape,  homicide  by  violence,  or  felonious  cutting,  the  pris- 
oner might  be  convicted  of  a  common  assault,  wholly  unconnected 
with  any  felony,  the  case  in  2  Moo.  Cro.  C.  123,  would  have  been 
wrongly  decided 

They  held,  therefore,  that  the  indictment  was  not  to  be  considered 
as  an  indictment  for  the  offence  of  an  assault  and  also  of  a  felony. 
On  the  other  hand,  if  the  statute  was  to  be  considered  as  applying 
only  to  cases  where  the  assault  was  committed,  with  intent  to  com- 
mit the  felony  charged  in  the  indictment,  to  inchoate  felonies  proved 
to  be  such,  then  in  all  the  cases  in  which  parties  had  been  convicted 
pf  assaults,  where  the  charge  was  of  felonious  cutting  with  intent  to 
commit  murder,  or  grievous  bodily  harm,  it  would  have  been  wrong, 
for  the  acquittal  went  on  the  ^und  that  the  prisoner  did  not  intend 
to  da  either.  They  therefore  held,  that  the  enactment  was  not  to  be 
VOL.  II.  44 
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confined  to  cases  where  the  prisoner  committed  an  assault  in  the  - 
l^osecution  of  an  attempt  to  commit  a  felony,  nor  was  it  to  be  ex- 
tended to  all  cases  in  which  the  indictment  for  a  felony  on  the  face 
of  it  charged  an  assault  But  they  were  of  opinion  that,  in  order  to 
convict  of  an  assault  under  this  section,  the  assault  must  foe  induded 
in  the  charge  on  the  face  of  the  indictment^  and  also  be  part  of  ^  the 
yery  act  or  transaction  which  the  crown  prosecutes  as  a  felony  by  the 
tndictmient"  This  construction  having  met  with  liie  concurrence  of  all 
the  judges,  it  ought  to  be  abided  by ;  in  my  judgment  it  puts  a  correct 
interpretation  on  the  words  of  the  statute.  The  case  of  Beff.  v.  Phe^s^ 
which  has  been  cited  and  much  commented  upon,  may,  perhaps,  be 
distinguished  from  this  case  on  the  ground  already  stated  by  my 
brothers  Martin  and  Alderson.  That  was  a  charge  of  murder  by  a 
joint  assault  or  assaults  charged  upon  three  persons,  and  evidence 
was  given  to  prove  it,  and  one  could  not  be  in  jeopardy,  or  convicted 
of  a  single  assault  at  a  different  time,  and  totally  unconnected  with 
the  transaction  which  the  crown  prosecuted  as  a  murder. 

But,  whether  distinguishable  or  not,  it  seems  to  me  to  be  immate- 
rial. If  not  distinguishable,  I  consider  that  Reg",  v.  Birch,  which 
was  decided  afterwards  upon  full  consideration  of  all  the  cases,  and, 
in  order  to  settie  the  rule  on  the  subject,  must  prevail  But  then,  a 
difference  of  opinion  amongst  the  judges  arises  on  the  constructioii 
of  this,  which  clearly  ought  to  be  the  rule.  As  to  that  part  of  the 
rule  which  relates  to  the  crime  charged  on  the  face  of  the  indict- 
ment, including  an  assault  against  the  person,  there  is  no  diffi- 
culty; it  applies  to  felonious  cutting,  rape,  felonious  homicide  bv 
violence ;  all  of  which,  in  their  nature,  include  a  charge  of  assault 
against  the  prisoner,  and  the  charge  of  murder  in  this  case  includes 
an  assault :  but  it  must  also  be  part  of  the  very  act  or  transacdon 
which  the  crown  prosecutes  as  a  murder  by  the  former  indictment. 
And  here  lies  the  whole  difference.  The  learned  counsel  thought  that 
to  fall  within  the  rule  it  must  really  have  been,  and  not  merdv 
charged  to  have  been,  contributory  to  the  death  of  the  deceased, 
which  the  crown  charged  as  a  murder ;  and  many  of  my  brethren 
are  of  the  same  opinion :  whereas,  it  seems  to  me  that  it  is  enough 
to  bring  the  assault  within  the  meaning  of  this  clause,  if  it  is  chaiged 
by  the  crown  to  be  part  of  the  very  act  or  transaction  which  it 
charges  as  a  felony,  and  it  is  made  the  subject  of  inquiry  as  such. 
There  must  be  a  charge  of  an  assault,  as  parcel  of  a  felony,  not  neces- 
sarily an  assault  actually  being  a  parcel  of  a  felony,  just  as  in  the 
case  of  a  charge  of  a  rape,  an  assault  which  the  crown  charges  as 
having  been  committed  for  the  purpose  of  effecting  it,  though  no  rape 
has  been  committed,  or  a  wounding  charged  to  have  been.made  with 
intent  to  kill  and  murder  where  no  such  intent  has  been  proved,  may 
be  punished  on  an  indictment  for  either  felony,  though  in  one  the 
assault  could  not  contribute  to  the  rape,  or  in  the  other  to  the  feloni- 
ous-wounding;  for  there  was  neither  one  nor  the  other.  These  as- 
saults form  part  of  the  charge  of  felony  made  by  the  crown  in  all 
these  cases ;  they  are  put  in  a  course  of  trial  as  such,  though  they 
did  not  in  truth  contribute  towards  any  felony,  for  no  felony  was 
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eoimniittie3.  Therefore,  in  all  these  cases  where  the  charge  on  the 
face  of  the  indictment  includes  an^  assault,  that  assault  which  the 
erown  means  to  charge  by  the  expiess  allegation  of  an  assault  (for 
we  have  only  to  deal  with  an  express  allegation  in  this  case)  as  part 
of  the  yery  act  which  it  charges  as  a  felony,  is  virtually  charged,  and 
as  soon  as  the  assault  which  the  crown  means  so  to  charge  is  identified, 
marked  and  distinguished  from  all  others  by  competent  evidence,  the 
case  becomes  exacdy  the  same  as  if  the  indictment  were  expanded 
and  the  assault  completely  described,  so  as  clearly  to  identify  it.  The 
prisoner  is  charged  with  it,  and  may  be  convicted  of  it  on  that  indicts 
.ment  if  he  is  acquitted  of  the  felony:  or  it  is  only  a  conditional 
charge  dependent  on  that  fact,  and  if  he  be  acquitted,  he  is  acquitted 
altogether,  and  forever,  from  the  charge,  and  every  part  of  it,  just  as 
if  he  had  been  indicted  and  acquitted  of  the  same  assault  alone,  fully 
identified  by  time,  place,  and  every  other  necessary  circumstance  to 
distinguish  it  from  every  other  assault  The  evidence  to  identify  this 
assault  may  be  any  evidence  of  the  same  sort  as  I  have  above  stated 
is  admisaible  to  prove  the  identity  of  any  other  charge,  not  evidence 
to  prove  the  crime  or  any  part  of  it  actually  committed,  but  to  prove 
what  the  offence  was  which  the  crown  did  charge.  Feeling  quite 
satisfied  that  this  reasoning  is  correct,  it  remains  to  apply  it  to  the 
facts  of  the  present  case.  A  question  immediately  occurs,  whether 
the  11th  section  applies  to  indictments  of  felonies,  including  a  single 
assault  only,  or  to  felonies  which  include  many  assaults.  A  rape  or 
murder  may  include  more  assaults  than  one,  and  I  do  not  leel  a 
doubt  but  that  in  such  cases,  where  the  evidence  shows  that  many 
assaults  are  meant  to  be  charged  as  connected  with  the  imputed 
murder,  or  rape,  or  felony,  the  prisoner  may  be  convicted  of  them, 
or  any  of  them.  Now  it  appears  that  in  this  case,  on  the  former 
trial,  the  crown  charged  the  defendants  with  certain  assaults  between 
certain  days,  which  assaults  it  charged  to  be  the  causes  of  the  death 
of  the  deceased,  and  gave  evidence  of  them,  and  tried  to  prove  that 
they  were  so.  The  charge  in  the  former  trial  consisted,  therefore, 
of  these  three  propositions :  that  certain  assaults  were  committed  by 
the  psisoners,  that  they  were  committed  tnalo  animo,  and  that  they 
caused  the  death  of  the  deceased.  On  the  first  charge  they  were  put 
on  their  trial  as  well  as  the  last,  absolutely,  not  conditionally,  videlicetf 
provided  the  assaults  tarned  out  to  have  conduced  to  the  death ;  and 
if  the  assaults  are  identified  to  be  the  same  as  those  charged  in  this 
indictment,  the  prisoners  were  charged  with  and  acquitted  of  the 
assaults  now  charged.  Indeed,  if  the  charge  of  assault  was  to  be 
tried  only  in  the  event  of  the  assaults  appearing  to  the  jury  to  have 
contributed  to  the  death,  I  do  not  see  how  they  could  have  been  tried 
at  all  as  assaults,  and  the  prisoners  convicted  of  them ;  for  if  they 
did  contribute  to  the  death,  the  very  assault  which  is  punishable  as 
such  being  a  wrongful  act,  the  offence  was  onanslaughter  at  least. 
It  is  quite  clear  that  the  legislature  contemplated  such  an  assault  as 
may  be  involved  in  the  charge  of  felony,  and  of  which  the  prisoner 
could  be  convicted,  though  acquitted  of  the  felony ;  and  how  that 
could  be,  in  a  charge  of  felonious  homicide,  if  the  assault  actually 
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eondn<2ed  to  the  death,  I  cannot  nnderetand.  This  direction  of  the 
learned  commissioner  seems  to  me,  therefore,  in  any  view  of  the  case, 
to  be  manifestly  wrong,  if  the  act  applies  to  murder  or  manslaaghter 
at  all.  A  doubt  has  been  suggested  whether  it  does,  by  my  brother 
Erie ;  but  the  words  of  the  statute  are  perfectly  clear,  according  to  the 
ordinary  role  of  construction,  and  as  they  lead  to  no  absurdity  or  in- 
congruity in  any  view  of  the  case,  I  think  clearly  they  must  be  taken 
to  include,  as  they  expressly  state,  eyery  felony.  K  the  act  does  not 
include  murder  and  manslaughter, the  direction  would  be  wrong:  but 
the  defendants  would  have  been  lawftdly  convicted  of  the  assault  in  the 
present  indictment,  on  the  ground  that  charges  of  murder  and  man- 
slaughter were  to  be  dealt  with  at  common  law,  and  not  under  tlie 
statute.  In  this  case,  the  jury  acquitted  of  the  felony,  for  the  blows 
that  were  proved,  it  appeared,  did  not  cause  the  death  of  the  de- 
ceased ;  but  the  charge  of  assault,  in  my  opinion,  remained,  and  the 
prisoners  might  have  been  convicted  of  those  very  assaults  which  are 
charged  on  the  second  indictment;  and,  having  been  acquitted  of 
the  change  in  that  indictment,  they  are  acquitted  of  the  chara;e  in  this 
indictment  And.  it  would  be  contrary  to  the  wise  principle  of  our 
law,  that  a  man  should  be  subject  to  more  than  one  trial  for  exactly 
the  same  offence. 

Pollock,  C«  B.  The  question  in  this  case  turns  upon  the  true  con- 
struction of  the  statute  1  Vict,  c  85,  s.  11,  by  which,  for  the  first  time, 
it  became  lawful,  upon  an  indictment  for  felony,  to  convict  of  a  mis- 
demeanor ;  and  we  have  to  consider  whether  the  prisoners  could  have 
been  properly  found  guilty  of  an  assault  when  on  the  former  occasion 
they  were  tried  and  acquitted  of  the  murder,  for  if  they  could  have 
been  so  found  guilty,  they  have  once  been  in  peril,  and  they  are  now 
entitled  to  our  judgment  on  the  plea  of  autrefois  acquit.  Under  the 
circumstances  presented  for  our  consideration  by  the  learned  com- 
missioner of  Oyer  and  Terminer,  I  am  not  surprised  that  there  should 
be  considerable  difference  of  opinion  in  the  assembled  judges.  We 
are  called  upon  to  put  a  construction  upon  an  act  which,  in  very  gen- 
eral terms,  has  introduced  an  anomaly  in  the  administration  of  the 
criminal  law.  The  distinction  between  felony  and  misdemeanor  is  as 
old  as  the  law  itself,  and  many  important  consequences  follow  from 
that  distinction.  Before  the  passing  of  the  Prisoners'  Counsel  Bill 
they  were  more  important  than  they  are  now,  but  some  important 
differences  still  remain.  The  statute  has  not  abolished  the  distinction 
between  felony  and  misdemeanor,  whether  it  would  have  rendered 
the  case  more  clear  or  not,  or  whether  it,  when  it  came  to  be  fully  con- 
sidered, would  not  have  raised  a  greater  difficulty  than  we  have  now  to 
contend  with,  I  shall  not  pause  to  inquire ;  but  the  statute  has  intro- 
duced, in  not  better  or  clearer  terms,  very  general  power  to  acquit  of 
felony  and  to  convict  of  assault  only  where  the  crime  charged  shall 
include  an  assault,  and  the  evidence  will  warmnt  such  finding.  The 
statute  makes  no  specific  provision  for  the  present  or  any  other  par* 
ticular  case  as  distinguished  from  the  general  class.  It  does  not  pro- 
vide specially  and  separately  for  various  very  different  cases  that  may 


CROWN  CASES  RESERVED,  1850*51.  521 

Bagina  v.  Bird  it  Wife. 

be  suggested,  as,  for  instance,  where  some  felony  has  actnaily  been 
comnutted  by  some  one,  but  possibly  not  by  the  prisoner;  or  where 
it  is  left  in  doubt  whether  it  was  by  the  prisoner  or  not;  or  where  it 
is  clear  that  no  felony  has  been  committed,  but  an  attempt  has  been 
made  to  commit  one  by  the  prisoner,  or  by  a  person  not  before  the 
court ;  nor  does  it  apparently  make  any  distinction  between  the  above 
cases  and  a  case  where  the  whole  charge  of  felony  is  founded  in 
mistake,  and  there  has  really  been  no  felony  committed  at  all,  or  even 
attempted,  and  the  charge  of  felony  is  altogether  an  error.  I  think  it 
cannot  be  matter  of  surprise,  when  all  these  various  cases  may  arise^ 
and  the  statute  consists,  as  to  this  paH;,  of  a  few  general  words  only 
applicable  to  all,  that  much  doubt  may  arise  as  to  their  meaning  when 
it  is  necessary  to  apply  the  same  words  to  cases  differing  so  much  the 
one  from  the  other.  Here  we  have  to  inquire,  in  the  construction  of 
this  par£  of  the  act,  what  was  in  this  case  the  crime  charged,  and  did 
it  include  the  assaults  in  question  ?  If  it  did,  the  prisoners  have  already 
been  acquitted,  and  cannot  be  tried  again.  If  it  did  not,  the  former 
acquittal  is  of  no  avail,  and  the  present  conviction  is  right  I  think 
the  meaning  of  the  words  "•  crime  charged  "  must  be  sought  for  in 
the  old  forms  under  which  the  jury  were  addressed  by  the  officer  of 
the  court  —  "  your  charge,  therefore,  is  to  inquire  whether  the  prisoners 
be  guilty  of  the  felony,"  and,  according  to  the  new  practice  introduced 
by  this  act,  the  charge  to  the  jury  will  be  to  inquire  whether  the  pris«> 
oners  were  guilty  of  the  felony  and  assault,  or  not  guilty ;  and  the 
question  mainly  turns  on  what  would  be  the  assault  thus  alluded  to? 
It  appears  to  me  that  in  case  where  a  felony  (of  whatever  sort)  has 
been  actually  committed,  the  charge  is  the  felony  committed,  and  the 
means  whereby  it  was  committed ;  and  I  entirely  agree  with  the  doo- 
trine  laid  down  by  my  brother  Parke,  in  the  case  of  Reff.  v.  fit  George^ 
9  Car.  &  P.  491,  that  the  prisoner  can  only  be  found  guilty  under  the 
statute  of  an  assault  involved  in  and  connected  with  the  principal 
charge  of  felony.  This  cannot,  I  think,  depend  upon  the  mistake  or 
blunder  of  the  prosecutor,  or  of  his  counsel,  or  of  any  of  the  witnesses ; 
it  depends  upon  the  fact  itself,  as  it  may  come  out  in  evidence  and  be 
found  by  the  jury.  It  seems  to  me  contrary  to  first  principles,  in 
administering  the  criminal  law  and  in  construing  this  act  of  Parlia- 
ment, that  an  accused  party  who  may  have  been  guilty  of  a  common 
assault,  and  a  common  assault  only,  never  intending  to  commit  a 
felony,  or  even  contemplating  it,  should  be  liable  to  three  years*  impris- 
onment, and,  according  to  some  constructions  of  the  act,  to  bard 
labor  during  that  time,  because  some  blundering  clerk  of  assize  hat 
drawn  an  indictment,  pr  some  rash  prosecutor  has  made  an  accusa^ 
tion,  or  some  mistaken  or  incredible  witness  has  associated  by  the 
indictment,  by  the  accusation,  or  by  the  evidence,  this  simple  assault 
with  a  felony,  be  it  murder  or  otherwise,  with  which  felony  in  truth 
and  in  fact  it  can  have  no  connection  whatever.  In  this  case  the 
charge  was  the  murder  of  Mary  Ann  Parsons.  It  appears  that  she 
came  to  her  death  by  a  single  blow  which  could  not,  by  the  evidencei 
be  imputed  to  either  of  the  defendants.     The  guilt  of  both  might  be 

suspected  with  reference  even  to  that  fatal  blow,  but  the  guilt  of 
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neither  was  proved,  and  therefore  very  properly  both  were  acqnitteiL 
That  very  acquittal  on  that  groand,  in  my  judjpfmenty  (tisaasociated  all 
other  assanlts  that  did  not  tend  to  the  death  mm  the  crime  charged, 
and  the  crime  charged  did  not  indnde  t^ose  assanltsy  and  I  think  it  was 
not  lawful  for  the  jury  to  convict  of  those  assaults.  It  would  follow 
from  this  that  they  were  properly  convicted  of  assault  in  the  case  now 
before  us.  I  must  admit  the  construction  of  the  act  as  to  this  mattev 
is  by  no  means  free  from  considemUe  doubt;  the  dtfiexenee  of  opiu* 
ion  of  the  assembled  judges  sufficiently  attests  this.  Many  cases  of 
difficulty  may  be  presented  either  on  one  side  or  the  other^  and  I  muat 
freelv  confess  that  I  doubt  whether  any  construction  of  the  statute 
would  afford  a  more  satisfieustory  solution  of  all  the  difficulties  that 
may  arise  in  the  various  cases  that  might  be  suggested.  During  the 
course  of  the  two  arguments  and  the  deliberations  that  have  ensued, 
I  have  found  it  difficult  to  come  to  a  conclusion  which  I  felt  to  be 
perfectly  satisfactory,  but  comparing  the  difficulties  on  the  one  side 
and  on  the  other,  I  have  at  length  felt  it  my  duty  to  pronounce  the 
judgment  already  expressed ;  and  while  I  disclaim  any  ailment  or 
any  consideration  or  any  view  of  any  sort  founded  on  this  particular 
case  itself,  I  own  I  have  been  fortified  by  this  consideration,  that  this 
statute  is  manifestly  a  departure  from  the  common  law ;  as  far  as  its 
enactments  are  clear  we  are  bound  to  obey  and  to  enforce  them,  but 
when  they  become  doubtful,  (and  who  shall  say  that  this  is  not  so?)  it  is 
safer,  in  my  opinion,  and,  it  is  our  duty,  to  stand  by  the  common  law. 

Jervis,  C  J.  I  am  of  opinion  that  the  conviction  in  this  case  was 
wrong.  The  question  turns  upon  the  true  construction  of  th^  stat.  1 
Vict,  c  85,  s.  11,  which  in  BircWs  Case  (reported  in  Den.  C.  C.  185) 
was  considered  by  eleven  judges,  who  consulted  all  the  authorities, 
and  professed  to  expound  the  act  with  a  precision  which  could  not 
mislead.  That  case  was  principally  relied  upon  in  ailment  by  the 
defendants'  counsel,  and  ought  to  be  a  ruling  authority  upon  the 
subject ;  but,  unfortunately,  some  question  the  correctness  of  the  rule 
which  is  there,  laid  down,  whilst  otheis,  adopting  it,  airive  at  a  concln* 
sion  altogether  different  from  that  which  was  intended  by  the  framer 
(rf  the  rule.  We  cannot,  therefore,  take  that  case  as  conclusive  upon 
the  present  occasion ;  and  inasmuch  as  a  reference  to  all  the  authori- 
ties has  produced  this  most  unsatisfactory  result,  we  must,  unaided 
by  authority,  endeavor  to  put  a  construction  upon  the  statute  itself, 
I  take  it  for  granted,  that  in  all  cases  where  the  act  applies,  and  the 
evidence  warrants  such  finding,  the  jury  must  find  the  prisoner  guilty 
of  assault  It  is  not  left  ^o  their  option  to  convict  of  assault  or  to 
acquit  the  prisoner  altogether,  and  leave  him  for  further  prosecution  in 
the  form  best  suited  to  the  justice  of  the  case ;  the  act  is  compulsory, 
and  the  prisoner  is  in  jeopardy  in  all  cases  to  which  the  act  applies. 
Numerous  inconveniences  migtit  be  pointed  out,  as  the  certain  result 
of  this  admitted  construction.  The  statute  only  applies  to  indict- 
ments for  felony  where  the  crime  charged  includes  an  assault  It  is 
.absolutely  necessaiy  that  the  crime  charged  should  legally  include  an 
assault     Crimes  of  this  nature  are,  murder  by  violence,  rape,  robbery. 
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stabbing,  and  the  like.    You  caoBot  bring  the  case  within  the  act  by 
ayerring  in  the  indictment  an  aasault  a»  aecompanyiDg  a  crime  which 
legally  doea  not  include  an  assault;  nor,  on  the  other  hand,  is  it  necefr* 
sary,  in  order  to  found  the  jurisdiction  of  the  juiy  to  state  an  assault 
in  an  indictment  for  a  crime  which  legally  indudes  an  assault    It  is 
prudent  to  do  so,  but  it  is  not  in  strictness  necessary ;  for  where  tb^ 
crime  charged  inclinles  an  assault  by  implication,  the  charge  of  as- 
sault appears  upon  the  indictment,  and  thus  the  rule  is  satisfied,  which 
requires  that,  when  the  record  is  made  up,  the  charge  should  appear 
upon  which  the  prisoner  is  found  guilty,  and  subsequently  punished 
But  although  the  crime  charged  does  legally  include  an  assault, 
it  does  not  follow  that  the  act  may  be  called  into  operation.     The 
jury  ha?e  but  a  conditional  power  to  find  the  prisoner  guilty  of  the 
assault,  they  must  first  acquit  him  of  the  felony*     The  trial,  there* 
fere,  throughout,  is  a  trial  for  felony,  to  be  governed  by  the  rules 
which  regulate  sueh  trials;  and  if  one  assault  only  be  laid  in  the 
indictment,  as  the.  cause  of  death  by  violenoe,  or  if  the  crime  charged 
in  its  nature,  l^^aliy  or  in  fact,  inelnde  but  one  assault,  one  assault 
only  can  be  produced  in  evidence,  as  tending  to  prove  the  crime 
charged ;  and  the  prosecutor  having  made  his  election  and  proved 
one  assanlt,  cannot  abandon  that  and  produce  evidence  of  another 
assault,  having  no  relevancy  to  the  proof  of  the  crime  charged,  but 
committed  upon  another  occasion.     So  if  several  assaults  are  laid 
in  the  indictment  as  causing  the  death,  or  if  the  crime  charged  legally 
may,  and  in  fact  does,  include  several  assaults,  the  same  rule  will 
prevail,  subject  to  the  same  qualifications,  for  the  trial  is  proceeding 
for  felony,  the  evidence  produced  is  produced  to  prove  the  felonyi 
and  is  to  be  controlled  by  the  rules  which  are  ap|:dicable  to  trials  for 
felony.    When  the  whole  evidence  is  closed,  and  before  they  can  find 
him  guilty  of  assault,  the  jury  must  acquit  the  prisoner  of  the  felony. 
Upon  what  ground  is  that  acquittal  to  take  place  ?     Surely  because 
the  evidence  warrants  such  acquittal.     The  prisoner  could  not  be 
guilty  of  the  felony,  if  there  was  no  felony,  or  if  the  felony  was  com* 
mitted  by  another  person.    But  the  evidence  which  was  brought 
forward  to  prove  the  felony,  and  which  was  insufficient  for  that 
purpose,  may  prove  beyond  doubt  that  the  prisoner  was  guilty  of 
assault     The  crime  charged  includes  an  assault     The  jury  have 
acquitted  the  prisoner  of  the  felony ;  the  evidence  warrants  a  finding 
of  assault     What  are  the  jury  to  do  ?     The  act  is  admitted  to  be 
compulsory.     They  shall  ^  find  a  verdict  of  guilty  of  assault  against 
the  person  indicted."     Thus  reading  the  statute,  full  eifect  is  given 
to  the  plain,  common-sense  meaning  of  every  word  used,     I  have 
not  sought  for  the  object  of  the  enactment,  for  where  there  is  no 
ambiguity,  no  foreign  aid  is  necessary  to  expound  an  act ;  and  it  is 
dangerous  to  speculate  upon  the  motives  of  those  who  may  pass  mea^ 
ures  through  Parliament,  particulariy  if  the  plain  meaning  of  words 
is  to  be  disregarded,  for  the  purpose  of  effectuating  that  supposed 
intention.     It  is  contended  that  the  assanlt,  of  which  alone  the  jury 
can  convict  the  prisoner,  is  that  included  in  the  crime  chaiged,  and 
tiiat,  consequently,  if  the  crime  charged  be  committed  by  another,  the 
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two  the  felony  is  composed.  If  the  second  be  not  found,  the  first 
is  an  assault ;  if  the  second  be  found,  it  must,  in  all  cases,  be  felony. 
If,  therefore,  no  one  can  be  found  guilty  of  assault,  unless  it  be  an 
assault  which  caused,  or  contributed  to  cause,  death,  the  statute  can 
never  apply  to  any  case  of  murder  or  manslaughter  at  all.  But, 
surely,  it  would  be  strange  and  wrong  so  to  construe  the  statute. 
For  the  statute  says,  "  any  felony  whatever,  in  which  the  crime 
charged  includes  an  assault"  It  would  be  a  strange  construction  of 
it,  unless  we  are  to  decide  upon  some  supposed  spirit  or  intention  of 
the  legislature,  casting  aside  the  letter  altogether,  to  say,  that  man- 
slaughter by  violence,  a  crime  which  clearly  is  a  felony,  and  which  as 
clearly  includes  an  assault,  is  not  within  these  express  words.  But 
this  was,  in  substance,  the  criterion  put  by  the  learned  commissioner 
to  the  jury  when  he  summed  up  the  facts  on  this  plea.  On  this  nar- 
row ground,  alone,  of  the  misdirection,  I  conceive  this  conviction  is 
clearly  wrong,  because  the  proper  question  was  not  put  to  the  jury. 

But  I  wish,  also,  to  express  my  opinion  on  the  more  general  ques- 
tion. I  proceed,  therefore,  to  advert  to  some  of  the  cases,  and  first  to 
consider  Meff.  v.  WatkinSy  which  seems  to  me  to  have  been  decided 
on  right  principles,  although  I  entertain  a  doubt  whether  a  clause  in 
the  1  Vict  c.  o6,  s.  2,  not  adverted  to,  apparently,  might  not  make  it 
proper  to  reconsider  the  particular  case,  if  it  should  even  occur  again. 
There  the  prisoner  was  charged  with  breaking  and  entering  a 
dwelling-house  with  intent  to  commit  a  rape,  and  also  with  assault- 
ing J.  S.,  being  in  the  dwelling-house.  The  judges,  when  the  case 
was  reserved,  thought  that  the  whole  felony  consisted  in  the  burglary, 
and  that  the  assault  was  merely  an  aggravation ;  and  so  they  held 
the  assault  no  part  of  the  crime  charged  as  felony,  and  the  conviction 
of  assault  wrong.  I  agree  entirely  with  the  principle,  though  I  doubt 
whether,  after  the  statute  1  Vict  c.  86,  s.  2,  which  expressly  made 
the  whole  charge,  including  the  assault,  a  capital  felony,  the  verdict 
ought  not  to  have  been  sustained.  To  the  above  cases  may  be  added 
the  case  of  Reg.  v.  GtUteridge,  and  the  case  of  Reg-,  v.  St.  George^ 
where  the  law  was,  I  think,  clearly  laid  down  by  my  brother  Parke, 
on  the  high  authority,  undoubtedly,  of  Reg.  v.  m^Pliane  and  others^ 
which  seems  to  me  to  be  the  true  principle.  These  three  persons 
were  charged  with  feloniously  cutting  and  wounding :  as  to  two  of 
them,  a  joint  act  of  wounding  was  proved ;  but  at  this  act  the  third 
prisoner  was  not  present,  nor  did  he  concur  in  it ;  but  he  afterwards 
committed  another  assault  on  the  prosecutor,  and  he  was,  on  the 
direction  of  the  lord  chief  justice,  acquitted  altogether.  But  this 
was  because  the  assault  was  no  part  of  the  felony  charged ;  it  was 
the  wounding  which  was  put  to  the  jury.  In  this  respect  it  resembles 
the  case  of  Reg.  v.  Phelps^  and  it  ought  to  be  construed,  if  in  the 
offence  committed  it  could  be  shown  the  prisoner  was  a  party  to  the 
offence,  he  would  be  liable  to  have  been  tound  guilty  of  the  felonpr. 
Now  there  are  other  cases,  to  which  it  is  necessary  now  to  refer,  in 
which  a  different  opinion  has  been  entertained.  Reliance  is  placed 
on  the  case  of  Reg.  v.  Phelps^  which  is  not  so  easy  to  be  reconciled 
with  the  above  view  of  the  law.     But  on  looking  at  that  indictment, 
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which  is  to  be  found  in  Carriagton  &  Marshman,  180, 1  find  that  the 
murder  there  was  charged  by  striking  (ind  beating  the  deceased.  The 
point  made  there  was,  however,  that  the  assault  by  Phelps  was  alto- 
gether disconnected  with  the  felony.  And  the  judges  decided  that 
of  this  he  was  improperly  convicted;  and  I  apprehend  that  their 
decision  may  be  explained  thus :  When  the  evidence  closed,  there 
were  two  separate  and  distinct  charges  before  the  court;  one  of 
assault  by  Phelps  alone,  and  the  other  of  ec  joint  felony  at  another 
time  by  Southan  and  the  third  prisoner ;  these  were  wholly  separate, 
the  one  from  the  other,  at  that  time.  The  judge,  I  conceive,  ought 
not  to  have  put  both  to  the  jury;  and  if,  as  was  his  duty,  he  put  one 
only,  it  was  clear  that  he  ought  to  put  the  felony  to  them.  Phelps, 
therefore,  ought  to  have  been  acquitted  altogether.  It  is  not  like  the 
case  of  one  wounding,  which  may  be  a  felony  in  one,  and  a  misde- 
meanor in  another,  according  to  the  proof  or  failure  of  proof  of  the 
intent  with  which  the  act  was  done.  There,  only  one  act  goes  to 
the  jury  for  their  decision.  On  this  ground,  I  conceive  that  Reg.  v. 
Phelps  may  well  stand  as  an  authority  without  affecting  this  case. 
I  cannot,  however,  agree  with  the  decision  on  which,  in  this  case,  my 
brother  Talfourd  very  naturally  acted  at  the  first  trial.  I  allude  to 
Reg.  V.  Crumptonj  decided  by  my  brother  Patteson.  That  was  mur- 
der by  a  course  of  ill  usage,  including  a  beating  expressly  charged  in 
the  indictment.  That  beating  was  proved,  though  it  did  not  con- 
tribute to  cause  the  death.  But  surelv  it  was  part  of  those  acts 
which  were  altogether  charged  as  causing  death,  and  so  producing 
the  murder.  It  is  not  to  be  presumed,  as  my  learned  brother  Patteson 
is  reported  to  have  said,  that  this  would  lead  to  a  fraudulent  insertion 
in  the  indictment  of  an  assault  wholly  disconnected  with  the  charge. 
We  cannot  act  on  such  a  presumption.  Indeed,  it  may  perhaps  be  a 
little  doubtful  whether  an  assault  charged  as  having  with  other  acts 
not  ejusdem  generis^  caused  together  the  death,  would  not  be  so  inte- 
gral a  part  of  the  charge  as  if  not  proved  to  entitle  a  prisoner  to  an 
acquit^l,  on  the  ground  of  a  variance  as  to  the  mode  of  death 
charged  in  the  indictment.  These  two  cases  form  the  main  difficulty, 
no  doubt,  in  determining  the  present  question.  They  were  both  prior 
to  the  case  of  Reg.  v.  Birchy  and  I  think  that  that  case,  properly  read 
and  understood,  decides  the  present  question.  I  do  not,  however, 
mean  to  discuss  that  case  now.  It  has  been  already  sufficiently  ad- 
verted to  by  my  learned  brethren.  Upon  principle,  therefore,  and  the 
true  construction  of  the  statute,  added  to,  as  I  think,  a  great  prepon- 
derance of  authority  as  to  that  construction,  I  have  arrived  at  the 
conclusion,  that  in  this  case  the  defendants  are  entitled  to  a  judgment 
in  their  favor. 

Parke,  B.  The  question  submitted  to  us  by  the  learned  com- 
missioner of  Oyer  and  Terminer  and  Jail  Delivery  in  this  case  is, 
whether  he  was  right  in  the  direction  he  gave  to  the  jury.  The  mode 
in  which  he  states  the  question  to  have  been  left  was  this :  After 
telling  the  jury  that  the  burden  of  proof  lay  upon  the  prisoners,  he 
directed  that  it  they  were  satisfied  that  there  were  several  distinct  or 
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be  observed.  These  forms  are  devised  for  the  detection  of  gnilt  and 
for  the  protection  of  innocence.  In  the  present  instance  the  defence 
does  not  rest  npon  a  mere  technicality,  bot  npon  the  sacred  maxim 
that  *^no  one  ought  to  be  twice  vexed  for  the  same  cause."  The 
only  question  is,  whether  the  defendants  might,  under  the  former 
indictment,  have  been  lawfully  convicted  of  the  assaults  for  which 
they  are  now  prosecuted,  and  it  is  the  very  same  question  which  we 
should  have  had  to  consider  if  they  had  been  convicted  of  these 
assaults,  and  the  validity  of  that  conviction  had  been  referred  to  this 
court  A  majority  of  the  judges  appear  to  think  that  the  general 
acquittal  was  proper ;  but  I  am  humbly  of  opinion  that  the  second 
trial  was  unnecessary  and  unlawful.  The  case  entirely  depends 
upon  the  construction  of  the  stat  1  Vict  c.  85,  sect  11.  Let  us 
first  consider  the  mischief  which  this  enactment  was  intended  to 
remedy.  At  common  law,  a  person  indicted  for  a  felony  which 
involved  an  assault  must  have  been  wholly  acquitted,  although 
proved  to  have  committed  the  assault  charged  in  the  indictment,  and 
riven  in  evidence  by  the  crown  as  the  means  of  committing  the 
felony,  if  his  attempt  to  commit  the  felony  was  not  fully  accom- 
plished, or  if  a  felony  had  been  committed  to  which  the  assault  did  not 
conduce,  or  if  no  felony  had  been  committed  or  attempted.  This  was 
found  to  be  extremely  inconvenient ;  for  the  prisoner,  proved  to  have 
committed  a  grave  offence  of  which  he  was  accused,  either  got  off 
with  perfect  impunity,  or  a  new  indictment  was  preferred  against  him 
for  the  same  assault,  and  the  same  evidence  was  again  given  against 
him  before  another  jury.  • 

In  the  former  event,  public  scandal  was  given  by  a  failure  of  justice, 
and  in  the  latter,  the  accused  party  was  unnecessarily  harassed,  and 
unnecessary  expense  and  trouble  were  occasioned  by  a  second  trial.  I 
conceive  that  the  object  of  the  statute  was  to  permit,  in  spite  of  the 
technical  rule  of  the  common  law,  which  forbids,  under  an  indict* 
ment  for  felony,  a  conviction  for  an  offence  amounting  only  to  a  mis- 
demeanor, that  wherever  there  is  an  indictment  for  a  felony  involving 
an  assault,  the  prisoner  may  be  convicted  of  the  assault  charged  in 
the  indictment  and  given  in  evidence  as  conducive  to  the  felony, 
although  he  be  acquitted  of  the  felony,  and  whether  the  assault  was 
or  was  not,  in  point  of  fact,  conducive  to  the  felony.  This  surely 
would  be  a  very  reasonable  law,  both  for  the  sake  of  the  public  and 
of  the  prisoner.  To  my  mind  it  is  enacted  by  the  following  words : 
"  On  the  trial  of  any  person  for  any  felony,  where  the  crime  charged 
shall  include  an  assault  against  the  person,  it  shall  be  lawful  for  the 
jury  to  acquit  of  the  felony,  and  to  find  a  verdict  of  guilty  of  as- 
sault, if  the  evidence  shall  warrant  such  finding."  Soon  after  the  act 
passed,  a  construction  of  it  was  contended  for,  confining  its  operatioir 
to  cases  in  which  the  assault  was  committed  in  an  attempt  to  com- 
mit the  felony  charged.  For  this  construction  plausible  reason^  were 
urged,  but  it  was  —  I  think  very  properly  —  overruled  by  several 
solemn  decisions  of  the  judges.  Thus  the  quality  of  ttie  assault, 
that  it  shall  actually  be  conducive  to  the  felony,  is  gone ;  and  I  mnst 
confess  that  I  can  conceive  no  other  intdligible  rule  to  go  by  than 
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that  the  assault  shall  be  charged  and  shall  be  given  in  evidence  as 
conducive  to  the  felony.  With  these  conditions  the  party  accused 
has  ample  notice  of  the  offence  which  he  has  to  answer,  and  an 
ample  opportunity  of  vindicating  his  innocence.  The  statute  cer- 
tainly did  not  mean  practically  to  give  the  prosecutor  the  advantage 
of  adding  to  the  indictment  a  count  for  an  assault  unconnected  with 
the  felony;  but  the  rule  which  I  would  lay  down  admits  of  no  such 
perversion.  The  assault  must  be  an  assaiut  against  the  person,  %nd 
included  in  the  crime  charged ;  if  it  be,  then  it  shall  be  lawful  for  the 
jury  to  acquit  of  the  felony,  and  to  find  a  verdict  of  guilty  of  an  as- 
sault, should  the  evidence  warrant  such  finding.  I  know  not  why  a 
proviso  is  to  be  introduced  that  the  statute  shall  not  apply  where  evi- 
dence is  subsequently  given  that  the  assault  charged  and  proved  as 
conducing  to  the  felony  did  not  conduce  to  it  In  the  present  case, 
the  assaults  which  are  the  subject  of  the  second  indictment  for  mis- 
demeanor were  ex{Nressly  charged  in  the  second  and  third  counts  of 
the  indictment  for  murder,  and  they  were  actually  given  in  evidence 
at  the  former  trial,  with  the  expressed  purpose  of  proving  the  felony 
alleged  in  those  counts.  Moreover,  when  they  were  given  in  evi- 
dence, they  were  material  and  powerful  proof  that  the  crime  of  mur- 
der had  been  committed  by  the  prboners.  Subsequently,  medical 
witnesses  of  tfkill  and  credit  swore  that  the  death  was  caused  exclu- 
sively by  a  blow  on  the  head  of  the  deceased,  not  shown  to  have 
been  inflicted  by  either  of  the  prisoners.  Thereupon,  my  brother 
Talfourd  most  properly  interposed,  and  advised  the  jury  to  acquit 
them  of  the  murder.  But,  with  the  most  sincere  deference  for  his 
opinion,  and  that  of  my  learned  brethren  who  agree  with  him,  1 
think  he  ought  to  have  directed  the  jury  that  if  they  believed  the 
medical  witnesses,  and  acquitted  the  prisoners  of  the  murder,  they 
must  direct  their  attention  to  the  uncontradicted  evidence  proving  the 
assaults,  and  find  a  verdict  of  "guilty"  upon  the  portions  of  the 
indictment  charging  those  assaults,  should  they  think  "that  the 
evidence  warranted  such  finding" — that  is  to  say,  if  they  believed 
the  uncontradicted  and  unsuspected  witnesses  for  the  crown,  who 
swore  to  those  assaults.  Being  once  connected  with  the  felony,  and 
aufficient  to  prove  it,  if  the  death  were  not  imputed  to  another  cause, 
I  do  not  understand  when  or  how  they  were  disconnected  from  it 
and  became  independent  and  distinct  assaults.  Juries,  in  practice, 
defer  to  the  opinion  of  the  judge  upon  such  an  occasion,  and  a  formal 
summing  up  becomes  unnecessary ;  but  if  there  be  any  evidence,  to 
go  to  the  jury  from  which  they  might  draw  an  inference  of  guilt,  in 
strict  law  it  is  supposed  to  be  submitted  to  thena.  The  assaults 
proved  against  the  prisoners  were  connected  with  the  felony  till  the 
verdict  o?  not  guilty  was  pronounced.  But  it  is  before  the  verdict  is 
pronounced,  as  I  conceive,  that  the  judge  is  to  tell  the  jury  that  if 
they  acquit  of  felony  they  may  convict  of  assault  It  is  not  by  the 
verdict  of  "  not  guilty  of  the  felony  "  that  the  judge  is  prevented  from 
drawing  the  attention  of  the  jury  to  the  minor  offence.  The  statute 
dearly  supposes  the  direction  to  be  given  to  the  jury  that  if  they  ac- 
quit of  the  felony,  they  may  find  a  verdict  of  guilty  of  assault,  the 
evidence  warranting  such  nnding.    In  this  case,  morally  speaking, 
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the  jtury  woald  not  have  been  justified  in  disbelieving  the  medical 
evidence,  and  concluding  that  tiie  assaults  of  which  ihe  prisonefrs 
were  proved  to  have  been  guilty  caused  the  death.  But  cases  may 
easily  be  imagined  in  which  the  jury  would  be  justified  in  disbeliev- 
ing medical  evidence,  and,  in  spite  of  it,  properly  finding  a  verdict  of 
guilty  of  the  murder. 

How,  then,  can  we  lay  down  a  rule  that  assaults  once  connected 
with  the  felony  are  to  be  disconnected  firom  it  by  a  medical  opinion 
that  they  did  not  conduce  to  the  death  ?  It  was  hardly  contended 
at  the  bar  that  the  prisoners  might  n6t  have  been  convicted  of  the 
assaults  if  it  had  turned  out  to  be  a  case  in  which  no  felony  appeared 
to  be  committed ;  and  I  cannot  understand  how  the  case  is  less  within 
the  statute  because  the  evidence  led  to  the  belief  that  a  murder  had 
been  perpetrated  in  which  the  prisoners  were  not  implicated.  A  good 
deal  of  stress  was  laid  upon  the  power  given  by  the  8th  section  of  1 
Vict  c.  85,  to  sentence  any  person  found  guilty  of  an  offence  within 
the  act  to  hard  labor  and  solitary  confinement  But  this  argument 
was  exhausted  when  the  judges  determined  that  the  enactment  about 
convicting  of  assault  was  not  limited  to  assaults  in  an  attempt  to 
commit  a  felony,  t  The  power  of  punishing  by  hard  labor  and  solitary 
confinement  is  only  discretionary;  and  the  legislature  probably  thought 
that  it  might  often  be  usefully  exercised  if  the  assault  was  connected 
with  the  commission  of  a  felony,  although  proof  were  not  given  that 
the  felony  was  attempted.  In  the  present  case,  had  there  been  a  con- 
viction for  the  assault  at  the  first  trial,  simple  imprisonment  might 
have,  been  generally  considered  an  inadequate  punishment  for  the 
delinquency  established.  I  do  not  think  it  necessary  to  refer  to  the 
various  decisions  which  have  been  commented  upon  by  my  learned 
brothers  who  have  preceded  me.  I  will  content  myself  with  observ- 
ing that  the  most  recent  of  these,  Reg.  Vi  Birch^  seems  to  me  to  be 
an  express  authority  for  the  construction  of  this  statute.  There  no 
felony  had  been  consummated,  and  the  jury  expressly  found  that  the 
assault  had  not  been  committed  with  intent  to  rob.  Yet  the  judges 
unanimously  held  that  the  prisoner  had  been  properly  found  guflty 
of  the  assault  Could  it  have  made  any  diflference  in  that  case  if 
there  had  been  additional  evidence  that  after  Birch,  the  prisoner, 
struck  the  prosecutor,  a  stranger  was  seen  to  give  him  an  additional 
blow,  to  take  his  purse,  and  then  to  escape  ?  I  must  beg  the  particular 
notice  of  my  brethren  to  the  replication  to  the  plea  of  autrefois  acquU, 
on  which  the  issue  is  joined,  that  '^  the  prisoners  were  not  acquitted 
of  the  felony  and  murder,  including  the  same  identical  assaults  charged 
in  the  present  indictment"  The  case  submitted  to  us  expressly  states 
that  the  assaults  for  which  the  second  indictment  was  preferred  were 
given  in  evidence  at  the  former  trial;  that  "the  counsel  for  the  pros- 
ecution, in  opening  the  case  to  the  jury  on  the  former  trial,  had  opened 
these  different  assaults  as  conducive  to  the  death ; "  and  that  "  it  was 
not  shown  on  the  second  trial  that  there  were  any  other  assaults  com- 
mitted but  those  which  had  been  given  in  evidence  on  the  former 
trial."  I  am  bound  to  say,  upon  this  statement,  the  prisoners  were 
acquitted  of  the  same  identical  assaults  charged  in  the  present  indiet> 
ment,  and  are  therefore  entitied  to  our  judgment    I  need  only  very 
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briefly  adveart  to  the  argument  urged  by  the  counsel  for  the  prosecu- 
tlon,  that  even  upon  the  supposition  that  the  prisoners  might  have 
been  convicted  ot  the  assaults  under  the  first  indictment,  yet,  as  the 
judge  did  not  submit  this  question  to  the  jury,  the  geneml  acquittal 
does  not  entitle  them  to  plead  autrefois  acquit  in  bar  of  the  indictment 
for  misdemeanor.  But  if  they  might  lawfully  have  been  convicted  of 
the  assaults  at  the  first  trial,  they  were  then  in  hazard,  and  they  are 
not  ^  to  bo  again  put  in  hazard  of  being  convicted  upon  the  same 
charge.  There  would  be  no  safety  for  mankind  if  the  benefit  of  a 
former  acquittal  might  be  done  away  with  by  inquiring  into  the  terms 
in  which  the  judge  summed  up  at  the  former  trial,  although",  the 
indictment,  and  the  evidence  then  given,  sought  to  convict  the  pris* 
oner  of  the  same  offence  for  which  he  is  again  prosecuted,  and,  if  he 
were  guilty  of  it,  there  was  then  an  opportunity  of  establishing  his 
guilt  It  is  only  the  ignorant  and  the  presumptuous  who  would 
propose  that  a  man  shall  be  liable  to  be  again  accused  after  a  judg- 
ment regularly  given  pronouncing  him  to  be  innocent  According  to 
this  novel  doctrine,  the  crown  might  a  second  time  prosecute  for  high 
treason  a  person  who  has  been  acquitted  of  the  charge  by  a  jury  of 
his  country,  and  there  would  be  no  end  to  prosecutions  ior  felony  or 
misdemeanor  prompted  by  private  malevolence.  I  have  only  further 
to  observe,  that  I  think  the  direction  of  the  learned  judge  at  the  last 
trial  was  exceptionable ;  and  I  hardly  see  how  the  conviction  under 
it  can  be  approved  by  any  who  are  not  of  opinion  that  there  can  only 
be  a  conviction  of  assault  under  1  Vict.  c.  o5,  where  the  assault  was 
in  an  attempt  to  commit  the  felony.  He  told  the  jury  that,  "  if  they 
were  satisfied  that  there  were  several  distinct  and  independent  as- 
saults, some  or  one  of  which  did  not  in  any  way  conduce  to  the 
death  of  the  deceased,  it  would  be  their  duty  to  find  a  verdict  for  the 
crown."  I  am  of  opinion  that  he  should  only  have  directed  the  jury 
to  find  for  the  crown  if  there  were  any  assault  in  evidence  which  was 
not  included  in  the  former  indictment,  and  not  offered  in  evidence  at 
the  former  trial  as  part  of  the  transaction,  so  that  it  might  be  con- 
sidered an  independent  and  distinct  assault  unconnected  with  the 
felony.  As  he  directed  the  jury,  they  were  bound  to  convict  if  there 
was  any  assault  in  evidence  which  did  not  in  fact  conduce  to  the 
death  of  the  deceased,  however  it  might  have  been  connected  with 
the  felony,  and,  indeed,  with  whatever  intent  it  might  have  been  in- 
flicted. The  result  of  the  evidenae  at  the  first  trial  is  supposed  to  be 
that  the  death  was  caused  exclusively  by  a  blow  subsequently  given, 
w^hich  w^as  not  the  subject  of  the  second  indictment.  Upon  this  sup- 
position, no  prior  assault  could  have  conduced  to  the  death.  There- 
fore the  jury  at  the  last  trial  were  obliged  to  find  a  verdict  of  "  guilty," 
as  none  of  the  assaults  proved  did  conduce  to  the  death,  although 
they  were  all  offered  in  evidence  as  conducing  to  the  death,  and  were 
sul^tantial  evidence  to  prove  the  murder.  This  seems  to  me  not 
only  to  differ  from  my  construction  of  the  statute,  but  to  put  a  nar- 
rower construction  upon  it  than  it  has  at  any  time  received  since  the 
decisions  that  the  assault  need  not  be  committed  in  an  attempt  to 
commit  the  felony.  For  these  reasons,  I  think  that  the  conviction 
voIj.  II.  45 
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on^ht  to  be  quashed  ;  but  a  majority  of  the  court  being  of  a  contraiy 
opinion,  the  conviction  is  affirmed,  and  the  judgment  which  was 
respited  will  be  pronounced  upon  the  defendants  at  the  next  asdzes 
for  the  county  of  Devon.  I  hope  I  may,  without  impropriety,  expreas 
a  wish  that  the  legislature  will  speedily  repeal  or  explain  the  enacts 
ment  which  has  caused  such  confusion.  Of  course  I  am  ready  to 
abandon  the  construction  of  it  for  which  I  have  been  contending,  and 
most  respectfully  and  submissively  to  be  governed  by  the  opinion  d 
my  learned  brethren  who  differ  from  me ;  but  I  have  not  been  able  to 
gather  from  them  any  clear  and  certain  rule  for  my  future  guidanc^ 
and,  I  am  afraid,  that  without  the  interference  oi  Parliament,  not- 
withstanding our  best  efforts  to  be  unanimous,  we  ourselves,  as  well 
as  others,  may  again  find  it  difficult  to  anticipate  the  result  of  oar 
deUberations.  Ckmmctim  affirmed.^ 

1  The  case  again  came  on,  at  Exeter,  which  no  proof  was  given  that  either  of 

Wedhesday,  March  19, 1851,  before  Mar-  yon  inflicted  it    The  inevitable  coow- 

tin,  B.  quence  was,  that  the  juiy  were  directed 

After  the  delivery  of  the  char^,  his  to  acquit  you.    At  the  last  Sammer  aaeiasefl 

lordship  directed  RobertCoiirtice  Bird  and  you  were  indicted  for  a  misdemeanor,  in 

Sarah  Bird,  his  wife,  to  be  placed  at  the  bar.  assaulting  Mary  Ann  Parsons  with  intent 

On  Mr.  Slade  and  Mr.  Cox  coming  into  to  injure  her,  and  with  intent  by  sock  iit- 

court,  the  male  prisoner  entered  into  a  jury  to  do  her  some  grievous  bodily  ham. 

abort  but  earnest  conversation  with  them,  There  were  various  other  counts'  in  the 

and  during  the  proceedings  the  male  pris-  indictment  To  that  indictment  yon  plead- 

onor  paid  great  attention,  and  repeatedly  ed  cndrefinB  acguUf  or,  in  other  words,  that 

conversed  with  his  wife,  as  if  informing  you  had  been  tried  for  this  oSence  at  tlie 

her  of  the   various    points.     Afler   the  prevbus  assizes,  and  acquitted;  and,  as 

learned    judge    commenced    addressing  by  the  law  of  England  no  peraon  can 

them,  she  appeared   much  distressed.  be  tried  twice  for  the  same  ofllenee,  the 

His  I4ORDSHIP,  addressing  Mr.  Slade,  learned  commissioner  who  tried  yon  waa 

aaid,  I  understand  you  have  something  to  of  opinion  upon  leaving  a  certain  queatioii 

say  to  the  court  to  the  juiy,  and  so  directed,  that  a  verdict 

JSlade  replied  that  he  had  not,  as  neither  should  be  entered  ajrainst  you,  bot  he  Fe- 

himself  nor  Mr.  Cox  had  been  instructed,  served  the  question  for  the  opinion  of  the 

Martix,  B.,  then  said:  Robert  Cour-  fifteen  judges.  That  opinion  has  been 
tice  Bird  and  Sarah  Bird,  it  is  my  duty  to  had,  and  a  great  divenritv  of  opinioii 
pass  the  sentence  of  the  court  upon  you  existed.  There  was  a  division  of  ophiioa 
for  an  offence  which  now  by  law  must  be  among  the  judges ;  eight  were  of  o|mi- 
passed  upon  you ;  but  in  doing  so  I  wish  ion  the  conviction  was  right,  six  were  of 
you  to  understand  that  I  am  exercising  no  opinion  that  it  was  wrong,  and  as  I  formed 
discretion  or  jndgment  of  my  own,  but  I  one  of  that  minority,  it  is  only  neceaaary 
am  merely  carrying  into  effect  the  direc-  to  state,  that  whatever  my  opinion  may 
tions  of  the  learned  commissioner  before  «have  been,  or  may  be,  I  am  as  much  boaod 
whom  you  were  tried,  and  the  sentence  is  to  submit  to  the  opinion  of  those  eight 
entirely  his,  and  in  no  respect  mine,  and  judges  as  if  it  were  the  judgment  of  the 
were  it  not  that  it  must  be  satisfactory  House  of  Lords,  and,  in  conseqnence  of 
to  you  and  the  public  to  know  the  cir*  that  judgment,  you  are  now  called  up  for 
cunistances  under  which  the  sentence  is  sentence.  Although  you  have  bad  no  op- 
passed,  I  should  merely  order  the  punish-  portunity  of  making  vour  defence,  and 
ment  to  be  recorded ;  but  it  is  convenient  your  story  has  never  been  heard,  if  yoa 
that  all  should  know  the  practice  of  the  feel  inclined  to  make  any  affidavits  on 
criminal  law.  At  the  Spring  assizes  of  your  own  part,  stating  the  circumstances 
1850,  you  were  tried  here  for  the  alleged  of  the  case,  I  am  not  dispoeed  to  pass  aen* 
murder  of  Mar^  Ann  Parsons.  Evidence  tence  upon  you  at  the  present  moment, 
was  given  against  you,  showing,  as  I  am  but  will  send  up  the  affidavits  to  the 
informed,  that  you  had  committed  various  learned  commissioner.  I  cannot  but  feel 
acU  of  cruelty  upon  this  girl,  but  clearly  that  you  stand  in  the  condition  of  peiaoiM 
showing  that  she  died  from  a  blow  of  whose  case  has  not  been  heard.    If  yon 
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vkb  roe  to  postpone  tbe  sentence  until  yoa  culiar  circuinatances  of  this  case.    I  feel 

can  make  mdavits,  I  will  do  sa    On  the  it  to  be  a  great  hardship  that  the  prisoners 

other  handf  I  will  proceed  at  once  to  state  should  be  punished  without  a  trial,  and 

the  sentence  I  am  directed.    I  do  not  wish  with  no  opporttknitj^  given  to  them  of 

yon  to  make  yoor  decision  hastilf.   If  yoa  answering  or  exi^ming  the  charg;e  laid 

want  half  an  hour,  I  am  perfectly  willing  against  them  in  this  indictment 
to  give  it  you.  Slade,    That  will  meet  the  justice  of 

Slade^    Had  I  been  instructed,  I  should  the  case,  and  avoid  inconvenience. 
have  asked  your  lordship  to  let  as  have        Rowe  made  some  observation  which  we 

eor  triaL  coald  not  catch. 

Martuc,  B.    Then  I  should  have  been        Maetin,  B.,  then  addressed  the  pris- 

obliged  to  have  decided  against  you,  and  oners :   I  have  only  to  say,  and   I  may 

drive  you  to  a  writ  of  error.  take  this  opportunity  of  publicly  stating, 

SXoae.    The  expenses  of  which  would  that  every  ttiing  that  industry  and  ability 

have  been  so  gnat  that   the  prisoners  could  do  in  arguing  your  case  by  yovr 

woald  not  have  been  enabled  to  take  ad-  learned  counsel  was  done  by  them  on  vour 

vantage  of  it  behalf,  and  that  was  the  opinion  of  all  tbe 

Cbr,  who  appeared  for  the  female  pris-  learned  judges.    It  seems  to  be  the  opin- 

oner,  then  consulted  with  the  prisoners,  ion  that  the  better  course  will  be  that  I 

(for  no  attorney  appeared  in  the  matter,)  should  at  once  pass  the  sentence,  which,  I 

and  then  said  they  would  prepare  affi-  repeat,  is  not  mme,  and  that  an  application 

davits.  may  be  made  to  the  Secretary  of  State ; 

MAknir,  B.    You  had  better  do  so  di-  but  the  sentence  is,  that  you  be  impris- 

lectly,  and  I  will  send  them  to  Mr.  Rus-  oned,  with  hard  labor,  for  sixteen  months, 

eell  Gumey.  (this  being  an  imprisonment  of  two  yeanr 

JRowt  said  ho  appeared  on  the  part  of  nom  the  trial  in  July  last) 
the  crown.    He  was  not  there  to  press        The  prisoners  were  then  removed. 
severely  upon  the  prisoners ;  at  the  same        Above  is  given  the  conclusion  of  this 

time  it  was  his  duty  to  see  justice  done,  remarkable  case, — remarkable,  l)ecause 

and  without  venturing  to  object  to  the  the  prisoners  have  been  sentenced  and 

coarse  proposed,  he  hoped  it  would  not  be  are  now  sufiering  punishment  for  a  charge 

asking  too  much  if  he   begged  to  be  upon  which  Un^puwt  not  been  trwL    Such 

admired  to  see  those  affidavits,  and,  if  is  the  apparent  injustice  and  anomaly  of 

necessaiy,  to  answer  them.  the  English  law,  that  although  in  cases 

MAETiir,  B«    Thst  may  postpone  the  of  fdowff  if  a  plea  of  autrefois  acquit  is 

matter  for  some  time.  decided  against  a  prisoner,  he  has  then  a 

iZotse.    We  came  here  prepared  to  meet  right  to  trial  for  iht  offence  itself;  yet  it 

a  legal  argument,  and  my  application  is  is  not  so  in  a  misdemeanor.     There  it  has 

that,  if  the  affidavits  are  made,  we  may  been   held  in  England,  that  a  prisoner 

liave  the  opportnnity  of  seeing  them,  and  has  no  right  to  answer  over  to  the  charge 

of  answering  them  if  need  be.  itself,  but  is  to  be  treated  as  guilty  and 

Martin,  B.    If  you  could  have  the  affi-  punished  accordingly.    Kintr  v.  Gibson^  8 

davits  handed  to  Mr.  Rowe  this  evening.  East,  107.  Rmnav.  Godiora,  2  Ld.Raym. 

so  that  they  may  go  to  town  to-morrow  922,  Holt,  C.  J.  1  Chitty,C.L.  461.    King 

evening,  so  that  the  learned  commissioner  v.  Taylor^  3  B.  &  C.  502.    But  it  is  not  so 

might  have  ao  opportnnity  of  reading  in  this  country;  and  if  a  plea  of  au^re/bis 

tbSn  and  returning  them  on  Monday,  will  acquit  or  a  demurrer  is  found  against  the 

that  answer?  defendant,  he  will  be  put  to  plead  again 

Rowe*    We  did  not  bring  tbe  witnesses  to  the  indictment,  and  the  trial  will  pro- 

here,  as  we  believed  the  point  of  law  was  ceed  as  if  no  previous  proceedings  had 

clear,  and  that  your  loroship  would  put  been  had.    Commonweatth  v.  Goddard,  13 

them  to  error.  Mass.  455.     Commonwealth   v.  Barge^  3 

Cox  said  that  the  prisoners  had  sent  for  Pennsylvania,  262.     Foster  v.  Common- 

an  attorney,  and  if  he  should  receive  the  wealthy  8  Watts  &  Serg.  77.    Ross  v.  7%e 

necessary  instructions    immediately,  the  State,  9  Missouri,  696. 
drafts  of  the  affidavits  should  be  submitted        In  Tennessee,  however,  it  seems  to  have 

to  hia  friend  this  evening.  been  held  that  after  a  decision  against  the 

Rowti.    That  will  be  perfectly  satisfac-  prisoner  on  a  demurrer  tp  an  indictment 

•iory.  for  a  misdemeanor,  he  cannot  plead  over 

MARTiji,  R    Perhaps  the  better  course  as  a  matter  of  right ;  but  the  subject  is 

will  be  for  me  to  pass  the  sentence,  and  to  discretionary  with  the  court    Bennett  v. 

make  an  application  to  the  Secretary  of  The  <S!ta(e,  2  Yerger,  472.    See  also,  Stat$ 

State  for  a  mitigation  under  the  very  pe-  v.  Shaw,  8  Humphrey,  32. 
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[Btfore  Jekvib,  C.  J^  Patteson,  Cress  well,  and  Ekle,  J  J.,  and  Martin,  B.] 

Rboina  v.  Dovey  and  Gtray.^ 

Hilary  Term,  January  18,  1851. 

Indictment  for  jointly  receiving  Stolen  Goods — Proof  of  separate 
Acts  of  receiving —  Conviction  good  against  one. 

"D  and  G  were  indicted  in  a  single  count  for  jointly  receiving  stolen  goods.  It  was  proved 
that  D  first  received  some  of  the  goods :  evidence  was  then  given  that  G  afterwards,  at  a 
separate  time  and  pUce,  received  another  portion  of  them.    The  jury  found  both  guQty  :— 

Hdd,  that  D  and  G  conid  not  properly  be  both  convicted  nnder  the  count  for  jotnl/y  receiv- 
ing, on  proof  of  separate  acts  of  receiving;  that  as  the  eyidenoe  given  i^painst  D  ftdly 
satisfied  the  allegation  of  a  receiving  in  the  indictment,  the  evidence  of  receipt  by  G  ought 
not  to  have  been  admitted ;  and  that,  consequently,  the  conviction  was  good  as  against  B, 
but  ought  to  be  reversed  as  against  G. 

This  was  a  case  which  was  stated  by  the  Chaifman  of  the  Quarter 
Sessions  for  the  County  of  Hants,  as  follows. 

At  the  Epiphany  Quarter  Sessions  for  the  County  of  Hants, 
holden  at  Winchester,  on  the  30th  of  December,  1850,  William 
Dovey  and  Elizabeth  Gray  were  charged  on  an  indictment,  a  eopy 
of  which  is  hereunto  annexed,  in  the  6rst  count  with  stealing,  and  in 
the  second  count  witl^  receiving  twelve  turkeys,  knowing  them  to 
have  oeen  stolen. 

Dovey,  and  a  man  named  Hodder,  who  had  absconded,  both  re- 
sided at  Brook,  in  the  County  of  Hants,  near  the  premises  of  the 
prosecutor,  from  which  the  property  was  stolen.  They  were  both  in 
company  with  others  at  a  public  house,  at  11  o'clock,  on  the  night 
the  turkeys  were  so  stolen,  and  at  8  o'clock,  the  following  morning, 
they  were  seen  together  ten  miles  from  Brook,  on  the  road  from  that 
place  to  Salisbury,  with  a  horse  and  cart  belonging  to  Dovey.  The 
same  day,  Dovey  sold  two  of  the  turkeys  at  Salisbury,  and  tihe  other 
prisoner,  who  resided  at  Salisbury,  was  proved  to  have  disposed  of 
the  remaining  ten  at  Salisbury  on  the  same  day.  The  prisoner 
Dovey  made  a  statement  that  be  was  called  up  at  2  o'clock,  A.  M, 
in  the  night  in  which  the  turkeys  were  stolen,  by  Hodder,  who  brought 
the  turkeys  to  him  in  a  sack,  and  that  he  took  them  to  Salisbury  and 
sold  them  for  Hodder. 

The  jury  returned  a  verdict  of  guilty  against  both  prisoners  for 
receiving. 

It  was  objected  by  the  counsel  for  Elizabeth  Gray,  citing  TJie  Shag 
V.  Messingham^  1  Moo.  C.  C.  257,  that  the  prisoner  could  not  be 
convicted,  inasmuch  as  the  indictment  charged  a  joint  receiving, 
whereas,  the  evidence  showed  separate  acts  oi  receiving ;  and  at  the 
suggestion  of  counsel,  I  then  put  it  to  the  jury,  whether  they  found 
a  joint  or  separate  receiving,  upon  which  they  returned  the  following 
verdict:  "We  find  that  William  Dovey .  received,  on  the  road  be- 
tween Brook  and  Salisbury,  and  Elizabeth  Gray  at  Salisbury.  The* 
prisoners  were  not  together  at  the  time." 

1  90  Iaw  J.  Rep.  (n.  s.)  M.  C.  105. 
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Sentence  of  imprisonment  was  passed  on  both  prisoners,  and  exe- 
eution  respited. 

Elizabeth  Gray  was  admitted  to  bail,  and  William  Dovey  was  re* 
manded  to  prison,  until  the  question  on  his  conviction  should  have 
been  decided. 

The  opinion  of  the  Court  of  Appeal  is  prayed,  whether,  upon  this 
verdict,  the  juc^ment  given  ought  to  be  reversed  in  favor  of  both  or 
either  of  Hie  prisoners. 

The  case  was  argued  by 

C.  Saundersy  on  behalf  of  Elizabeth  Gray.  There  is  only  one 
count,  charging  the  prisoners  jointly  ^dth  receiving  the  stolen  articles. 
Both  of  them  cannot  be  cx>nvicted  upon  this  count,  as  the  receipt  by 
each  was  a  separate  receipt  The  King  v.  Messingham  is  decisive 
on  the  point  One  prisoner  might  have  been  convicted  of  the  separate 
act  of  receipt 

[Jbrvis,  C.  J.  Is  there  any  rule  to  govern  our  discretion  in  saying 
which  prisoner  is  to  be  convicted  ?] 

In  The  King  v.  Messingham  both  prisoners  were  found  guilty. 
The  teceiving  was  first  proved  against  the  son,  and  then  against  the 
mother ;  and  the  question  there  was,  whether  the  conviction  could  be 
supported  against  the  mother. 

No  counsel  appeared  for  the  prisoner  Dovey  or  for  the  prosecution. 

Jeryis,  C.  J.  The  case  which  has  been  cited  clearly  lays  down 
that  two  persons  cannot  be  convicted  of  separate  acts  of  receiving 
upon  a  single  count,  charging  a  joint  receipt  by  the  two.  It  also 
shows  that  the  alfegation  of  the  receiving  in  the  indictment  having 
6een  satisfied  by  proof  of  the  previous  act  of  receiving  by  Dovey,  the 
evidence  of  the  separate  act  of  receiving  by  Elizabeth  Ghray  was  not 
properly  admissible.  We  are,  therefore,  of  opinion  that  she  is  entitled 
to  be  acquitted. —  Conviction  reversed  as  to  Gray, 


[Before  LiORD  Campbell,  C.  J.,  Parke  and  Aldehson,  BB^  Crbsswell  and 

Erle,  JJ.] 

Regina  r.  Williams.^ 

November  S6,  1850. 

Forging  and  uttering  forged  Warranty  Order  and  Request  for  Dehv* 
ery  of  Goods  —  Setting  out  fogged  Document  —  Variance, 

The  indictment  diai^^  the  priitoner  with  nttering,  knowing;  the  same  to  be  foiged,  a  certaii^ 
warrant,  order,  and  reqncst  for  the  delivery  of  goods,  in  the  words  and  figures  following : 
**Mr.  B,^  S.  Fleas  sen  by  bearer  a  qnantity  of  basket  nails  a  clasp.    ^.  L." 

It  was  proved  that  E.  L.  was  a  customer  of  B.*s,  and  had  employed  the  prisoner  in  his  ser- 
rice ;  and  that  the  prisoner  had  delivered  to  B.  a  paper,  as  set  fbrth  in  the  indictment, 

1  SO  Uw  J.  Repw  (h.  8.)  M.  C.  10&    14  Jar.  1053. 
45* 
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whidi  wai  s  foi^ry  of  E.  L/i  handwriting^.    The  pfuoaer  was  coBTioled.    On  •  tarn  n- 
aerved  it  was  objected  that  the  paper,  beinff  only  a  reqaest,  did  not  support  the  indictment 

which  described  it  as  a  warrant,  order,  and  reqaest:  — 

• 

H«H  that  there  was  no  variance,  as  the  document  being  set  out  in  hoc  vain  in  the  indict- 
ment, the  description  of  it  therein  became  immaterial. 

The  prisoner  was  tried,  before  W.  N.  Welsby,  Esq.,  (sitting  for 
Mr.  Justice  Williams,)  at  the  Chester  Spring  assizes,  A.  D.  1836, 
for  forgery.  The  indictment  charged  the  prisoner  with  forging,  and 
in  other  counts  with  uttering,  knowing  the  same  to  be  forged,  a  cer- 
tain order,  warrant,  and  request  for  goods,^  with  intent  to  defraud 
William  Sevan.  Other  counts  charged  the  intent  to  be,  to  defraud 
Edward  Lloyd.  It  appeared  in  evidence  that  Uoyd,  who  is  an  iron- 
monger, in  Sydney  Street,  Manchester,  was  in  the  habit  of  buying 
ironmongery  ^oods  from  Bevan,  who  was  a  smith  and  iron  moulder, 
at  Duckinfield,  in  Cheshire.  Lloyd  had,  for  some  time  before  Ae 
commission  of  the  offence,  employed  the  prisoner  to  sell  goods  for 
him  on  commission.  On  the  22a  of  December, .  1849,  the  prisoner 
presented  to  Bevan  a  paper,  in  the  following  terms,  which  was  proved 
to  be  a  forgery  of  Lloyd's  handwriting :  — 

"*  Sidney  Street,  December  28,  1849. 

"  Mr.  Bevan,  S,  —  Pleas  to  sen  by  bearer  a  quantity  of  basket 
nails  a  clasp  for  E.  Lloyd." 

Bevan,  on  the  faith  of  this  document  being  genuine,  gave  the 
prisoner  nails  to  the  value  of  11^.,  which  he  disposed  of  for  his  own 
benefit. 

It  was  objected,  for  the  prisoner,  that  the  forged  instrument  was 
neither  a  warrant  nor  an  order,  but  only  a  reqilest  for  goods ;  and 
that,  in  order  to  satisfy  the  indictment,  it  must  be  a  warrant  and  an 
order  as  well  as  a  request  Uie  Queen  v.  Williams^  2  Car.  &  K.  51, 
was  referred  to. 

The  prisoner  was  convicted  on  the  counts  for  uttering,  and  the 
following  questions  were  reserved' for  the  judgment  of  this  court: 
First,  whether  the  forged  paper  was  a  warrant  and  an  order  as  well 
as  a  request  Secondly,  if  not,  whether  the  indictment  was  sup- 
ported. 

The  case  was  argued  (April  27)  by 

Mackiniyre,  on  behalf  of  the  prisoner.  The  instrument  was  only 
a  request  for  the  delivery  of  goods.  The  proof  does  not  support  the 
averment  that  the  prisoner  uttered  an  instrument  which  was  a  wso^ 
rant,  order,  and  request  The  conviction  is  wrong,  unless  the  instra- 
ments  were  all  three.  There  are  instruments  which  bear  this  three- 
fold character.     A  check  on  a  banker  is  a  warrant,  order,  and  request 

[ParkCj  B.  There  would  have  been  no  difficulty,  if  the  indictment 
had  alleged  the  uttering  of  one  warrant,  one  order,  and  one  request 

1  In  all  the  counts  of  the  indictment  the  charge  was  with  respect  to**B,  ceitaxa  war- 
rant, order,  and  request**  Some  of  the  counts  alleged  it  "  a  certain  wairant,  order, 
and  request,  in  the  words  and  figures  following;**  and  then  set  out  the  document 
which  was  put  in  evidence  on  the  trial,  verftofun. 
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hofd  CampbelLy  C.  J.  The  forged  instroment  is  set  out  in 
M)me  of  the  counts.  In  those  in  which  it  is  set  out,  does  not  the 
allegation  mean,  in  substance,  that  the  prisoner  uttered  the  following 
instrument?] 

The  nature  of  the  instrument  would  depend  upon  the  relation  be- 
tween the  parties.  The  allegations  in  the  indictment,  which  describe 
its  character  and  effect,  are  material  He  referred  to  the  following 
authorities :  7%e  Queen  v.  WiUiam$.  The  King  v.  Orowtker^  5  Can 
&  P.  316.  Tke  Queen  v.  Gilckrist,  Car.  &  M.  224.  Tlie  Queen  v. 
Newkmj  2  Moo.  C.  C.  59.   2  Russell  on  Crimes  and  Misd.  516. 

No  one  appeared  on  behalf  of  the  prosecution* 

LoBD  Campbell.,  C.  J.  We  wish  to  look  at  the  indictment  before 
we  ffye  jadgment    We  conjecture  that  will  remove  all  difficulty. 

Our.  adv.  vult. 

The  court  now  stated,  that  as,  on  the  inspection  of  the  indictment, 
it  appeared  that  the  instrument  was  set  out  in  hmc  verboy  the  objec- 
tion  failed,  and  that  consequently  the  conviction  was  right  , 

Oonvieti&n  sustained. 


CASES 


ABQUED   AND   DETEBMINED 


m  vm 
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The  Bold  Buccleuoh.^ 

Janoary  16  and  18,  1850. 

Collision-^  Sale  oj  Ship — Lis  alibi  pendens. 

Collifion  in  December,  1848,  and  a  warrant  of  arrest  iuaed  in  the  same  month,  bat  never 
ienred,  as  the  ahip  was  removed  out  of  the  jorisdiction  and  taken  to  Scotland.  Id  Jan- 
nary,  1849,  an  action  was  entered,  and  the  ship  arrested  at  the  snit  of  the  same  parties,  in 
Scotland,  and  released  on  bail.  In  Anmst,  the  ship  was  fonnd  within  the  jnriMiictiDa 
of  the  Conrt  of  Admiralty,  and  arrested  nnder  a  fresh  warrant  Measnres  were  dieo 
taken  by  the  plaintiffs  to  abandon  the  action  in  ScoUand,  &c;  and  that  action,  siter 
opposition  on  behalf  of  the  owner  of  the  ship  proceeded  against,  was  finally  dismissed  in 
I>ecember.    The  ship  was  sold  in  January,  1849,  to  her  present  owner:  — 

Eddsfimt^  that  the  plaintiffs  had  a  rijo^ht  to  abandon  the  suit  in  Scotland,  and  that  the  plea 
of  M  aBii  pendaiB  conld  not  be  maintained. 

Seoondljf^  that  the  change  of  ownership  conld  not  affect  the  liability  of  the  Mp, 

This  was  a  cause  of  damage,  promoted  by  the  owners  aad  craw 
of  the  William  against  the  steamship  the  Bold  Buccleugh.  The 
action  was  entered  on  the  27th  August,  1849,  and  the  ship  arrested 
at  Hull;  on  the  Slst,  bail  was  given,  but  nnder  protest,  and  the  ship 
released ;  and  on  the  3d  October  the  act  on  protest  was  brought  in. 
The  allegations  in  the  act  were,  that  on  the  30th  January,  1849,  a 
suit  was  commenced  in  the  Court  of  Session  in  Scotland,  on  behalf 
of  the  owners  of  the  William,  against  the  then  owners  of  the  Bold 
Buccleugh,  for  compensation  in  respect  of  damage;  and  that,  in 
pursuance  of  the  writ  of  summons  issued  in  that  suit,  the  Bold 
Buccleugh  was  arrested  in  Leith  Harbor,  and  released  on  bail ;  that 
^he  said  suit,  and  also  a  suit  instituted  in  the  same  court  by  the 
owners  of  the  cargo  on  board  the  William,  was  still  pending,  and 
expected  to  come  on  for  hearing  in  the  month  of  December,  1849, 
and  that  the  cause  of  action  is  the  same  in  the  said  Court  of  Session 
as  in  the  High  Court  of  Admiralty ;  that  on  the  26th  Jane,  1849, 
the  owners  of  the  Bold  Buccleugh,  by  bUl  of  sale,  &c,  sold  the  said 
ship  to  her  present  owner.     The  answer  pleaded,  that  the  collisioii 

1  14  Jur.  134. 
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having  taken  place  in  the  Humber  in  December,  1848,  an  action  -was 
entered  in  the  Court  of  Admiralty  on  the  19th  of  thdt  month,  and  a 
warrant  of  arrest  extracted  and  sent  down,  but  the  Bold  Buccleugh 
had,  before  the  warrant  reached  Hull,  quitted  that  port,  and  had  not 
come  within  the  jurisdiction  of  the  court  again  until  the  time  there- 
inafter alleged ;  wheieupon,  as  her  owners  refused  to  give  bail,  the 
suit  was  instituted  in  Scotland.  The  answer  then  denied  that  such 
suit  was  still  pencUag,  and  alleged  that  the  Bold  Bucdeugh,  having 
in  Augast  last  been  found  within  the  jurisdiction  of  the  oouit,  was 
arrested  under  a  fresh  warrant,  when  the  suit  in  Scotland  was  dis- 
continued ;  that  the  present  owner  of  the  Bold  Buccleugh  was,  or 
might  have  been,  aware 'of  the  outstanding  claim  against  that  ship  by 
reason  of  the  said  charges,  and  did  or  might  have  provided  accora- 
ingly.  The  reply  denied  that'  there  was  no  suit  now  pending  in 
Scotland,  and  alleg^  that  the  present  owner  of  the  Bold  Buccleugh, 
being  advised  that  he  had  an  interest  to  oppose  the  dismissal  of  such 
suit,  on  the  6th  November,  the  agent  for  the  defendants  in  that  suit 
alleged  that  the  defenders  had  an  interest  to  oppose  the  motion  for 
leave  to  abandon  the  suit,  and  intended  to  sist  another  party,  to  wit, 
the  now  owner,  interested  to  maintain  the  defence ;  whereupon,  the 
judges  then  present  allowed  the  defenders  to  put  in  a  minute  of 
answer  between  that  day  and  the  8th,  and  also  a  minute  proposing 
to  aist  the  new  defender  referred  to,  but  that,  in  consequence  of  the 
defenders  having  failed  to  lodge  such  minute,  the  court  dismissed  the 
action ;  that  such  dismissal,  however,  is  not  final,  and  application  has 
been  made  to  recall  the  order,  and  the  dismissal  now  remained  subject 
to  the  Older  of  the  court  to  be  made  in  the  matter  of  the  said  appli- 
cation. The  rejoinder  alleged  that  the  question  of  dismissal  was 
argued  and  the  suit  finaUy  dismissed,  on  the  6th  December.  Upon 
these  pleadings,  and  the  evidence  in  support  of  the  allegations 
therein  made, — 

Haggard  and  Jbntter,  for  the  protest,  contended,  that,  first,  there 
was  a  Us  alibi  pendens ;  secondly,  the  bail  was  a  disoharge  of  the 
ship,  and  the  ship  could  not  be  arrested  a  second  time ;  and,  thirdly, 
the  present  owner  was  not  responsible.  They  cited  3%^  Druidy  1  W. 
Bob.  391. 

Addams  and  Robimsony  contra.  If  the  purchaser  has  been  imposed 
upon,  he  has  his  remedy  against  the  vendors.  The  chief  ground  of 
protest,  the  Us  iUibi  pendens,  fails  entirely.  The  suit  in  Scotland  has 
deariy  been  abandoned ;  and  the  owners  of  the  William  have  a  right 
to  institute  their  suit  in  the  court  within  whose  jurisdiction  the 
damage  and  cause  of  action  was  done* 

« 

Db«  Lussinoton.  It  appears  from  the  ^proceedings  in  this  case, 
that  on  the  14th  December,  1848,  the  Bold  Buccleugh  came  into 
collision  with  a  vessel  called  the  WilUam,  whereby  the  latter  was 
sunk.  This  disaster  occurred  in  the  River  Humber ;  and  it  is  alleged, 
and  not  denied,  that  the  Bold  Buccleugh  was  a  steamer  tramng 
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between  Leith  and  Hull.  On  the  19th  December  an  action  far 
damages  was  entered  in  this  conrt  on  behalf  of  the  owners  of  the 
William,  and  the  warrant  forwarded  to  Hull ;  the  steamer,  however, 
had  left  before  its  arrival,  and  consequently  she  could  not  be  arrested* 
The  owners  of  the  Bold  Buccleugh  were  applied  to,  to  give  bail  to 
tiie  action  entered  in  this  court,  which  they  declkied  to  do.  The  Bold 
Buccleugh  still  continuing  out  of  the  jurisdiction  of  the' court,  the 
owners  of  the  William,  who,  it  seems,  were  resident  in  this  country, 
commenced  a  suit  against  the  owners  of  the  steamer  in  the  courts 
of  Scotland ;  the  steamer  was  arrested,  and  bail  was  given.  In  the 
latter  end  of  August,  1849,  whilst  these  proceedings  were  pending, 
the  Bold  Buccleugh  was  found  within  the  limits  of  the  jurisdiction 
of  this  court,  and  arrested  by  another  warrant  The  owners  of  the 
Bold  Buccleugh  gave  bail,  but  under  protest,  and  an  act  on  petition 
was  brought  in.  The  matters  contained  in  this  act  are  not,  strictly 
speaking,  facts  on  which  to  found  a  protest ;  in  truth,  the  prindpid 
averments  are  pleas  in  bar,  pleas  to  estop  the  exercise  of  an  admitted 

J'urisdiction.  But  this  mode  of  proceeding  is  a  convenient  one,  and 
t  matters  little  what  name  be  given  to  it  Then  what  are  the  con- 
tents of  this  protest  ?  Briefly  expressed,  they  are,  first,  that  at  the 
time  of  the  arrest  there  was  what  is  termed  a  Us  alibi  pendens; 
secondly,  the  ship  was  sold  in  June,  1849,  prior  to  the  arrest  under 
the  authority  of  this  court  Now,  as  to  the  lis  aUbi  pendens^  it 
is  quite  true,  as  a  matter  of  fact,  that  such  was  the  state  of  things 
at  the  commencement  of  the  present  suit;  and  it  is,  as  a, general 
principle,  quite  true,  that  the  court  would  not  allow  two  suits  for  the 
same  purpose  to  be  maintained  at  the  same  time  before  two  com- 
petent jurisdictions.  But  there  are  some  peculiarities  in  this  case 
which  require  to  be  considered.  It  is  true,  the  action  is  in  some 
respects  in  the  nature  of  a  transitory  action,  but  not  exactly  so  in 
relation  to  this  court ;  the  cause  of  action  arose  within  the  jurisdic- 
tion of  the  court  The  most  powerful  arm  of  the  court  is  directed 
against  the  ship  herself  in  all  cases ;  and  the  ship  was  originally,  at 
the  time  of  the  collision,  within  this  jurisdiction,  and  she  was  with- 
drawn by  the  owners  from  the  jurisdiction  attempted  to  be  exerdsedi 
and  withdrawn  also  from  her  usual  occupation.  The  result  of  this 
was,  that  the  English  owners  were  compelled  to  proceed  in  Scotland. 
I  do  not  say  unduly  compelled,  because,  where  the  property  is  re- 
moved, the  action  must  follow  the  person ;  and  the  Scotch  owners, 
the  owners  of  the  Bold  Buccleugh,  had,  perhaps,  a  right,  if  thev 
could,  to  restrict  the  litigation  to  their  own  courts ;  stiU  less  da  I 
mean  to  say  that  perfect  justice  might  not  be  had  before  the  Scoteii 
tribunals.  But,  however  this  may  be,  the  cause  wnn  removed  firom 
what  was  the  original  forum,  and  by  compulsion  against  the  Bngiifik 
owners.  I  think  no  doubt  can  be  entertained,  that  the  English 
owners  had  a  perfect  right  to  abandon  such  suit  in  Scotland,  and  to 
proceed  against  the  ship,  if  she  came  within  this  Admiralty  jurisdio* 
tion.  Had  they  discontinued  the  action  in  Scotland  pricMr  tor  the 
arrest  of  the  vessel  in  August,  I  am  of  opinion,  beyond  all  doubt,  thi^ 
I  must  have  allowed  this  action  to  be  prosecuted.     There  are  many 
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liQthaiities  to  be  foond  in  the  books  a8  to  the  practice  in  a  case  of 
li$  aUbipendenSj  but  none  that  I  am  aware  of,  and  none  have  been 
cited,  which  deny  the  liberty  of  a  suitor  to  abandon  an  action  before 
one  jurisdiction,  and  resoit  to  another  equally  competent.  But  it 
may  be  said  that  at  the  time  of  the  arrest  of  the  ship  there  then  cer- 
tainly was  an  action  pendiMg,  and  not  abandoned;  for,  in  my 
previous  observations,  I  have  alluded  to  the  case  of  a  suitor  aban^ 
doning  an  action,  and  then  afterwards  commencing  a  new  one. 
There  certainly  was  in  this  case  an  action  actually  pending.  Here, 
however,  arises  another  peculiarity  in  the  very  nature  of  the  transac- 
tion, and  I  think  well  deserving  of  consideration.  The  English  owners 
could  not  tell  when  the  ship  would  come  within  the  jurisdiction  c^ 
this  court ;  they  oould  not  with  prudence  abandon  the  suit  in  Scot- 
land, on  the  mere  chance  that  they  would  be  able  to  proceed  here. 
^They  did  arrest  her  at  the  very  first,  opportunity,  and  did  withdraw 
the  action  in  Scotland  at  the  veiy  earliest  time  it  was  possible  to 
withdraw  it  Under  all  these  circumstances,  I  am  of  opinion  that 
the  plea  of  lis  alibi  pendens  cannot  be  sustained.  The  second  objec- 
tion is,  that  prior  to  the  arrest  the  ship  had  been  sold ;  and  it  is  unjust 
towards  the  purchaser  to  allow  the  ship  he  has  bought  and  paid  for 
to  be  proceeded  against  in  this  suit  Now,  it  is  quite  manifest  that 
mere  change  of  property  does  not  exonerate  the  ship  from  liabiUty  to 
be  sued ;  no  one  can  reasonably  contend  that  a  sale  after  a  collision, 
with  a  knowledge  of  it,  would  produce  that  e&ct,  because,  if  so,  the 
owners  of  a  vessel  doing  damage,  would  have  nothing  to  do  but  to 
«ell  her,  for  the  purpose  of  taking  from  the  parties  aggrieved  their 
best  security  for  compensation.  Therefore,  as  a  general  precedent,  I 
am  prepared  to  deny  that  a  mere  transfer  of  a  vessel,  which  has  been 
guilty  of  doing  damage,  can  at  all  diminish  the  liability  of  that  vessel 
to  be  arrested. 

It  has,  however,  been  urged,  in  the  present  case,  that  the  ship,  hav- 
ing been  bailed  in  a  proceeding  before  a  court  in  Scotland,  was 
released  from  all  responsibility ;  ,and  it  is  true,  I  apprehend,  that  she 
could  not  have  been  again  seized  in  that  suit  by  the  present  plaintiffs, 
namely,  in  the  suit  in  Scotland.  But  I  do  not  think  that  that 
oireumstance  affects  the  proceedings  here.  There  is  no  evidence  even 
to  the  efiect  that  the  present  owner  knew  any  thing  as  to  the  action* 
or  bail  at  the  time  he  made  the  purchase.  What  he  did  know  is 
left,  I  am  sorry  to  say,  very  much  in  the  dark.  If  he  knew  there  had 
been  a  collision,  then  certainly  he  might  have  protected  himself,  either 
by  not  making  the  purchase,  or  by  some  other  precaution.  But  it 
appears  that  this  gentleman,  the  present  owner  of  the  vessel,  was 
advised  to  commence  a  proceeding  in  the  court  of  Scotland  for  the 
purpose,  if  he  could,  of  protecting  himself;  the  gist  of  which,  I  ap- 
prehend, was  to  endeavor  to  induce  the  Scotch  court  not  to  allow  the 
suit  to  be  abandoned,  and  to  keep  before  it  the  bail  which  had  been 
given  to  answer  the  action  which  had  been  brought  in  Scotland. 

Now,  I  think  it  hardly  necessary  for  me  to  enter  minutely  into  a 
consideration  of  what  was  done  in  Scotland,  because,  of  course,  I 
lua  bound  by  the  result  of  their  proceedings ;  and  it  js  not  for  me  to 
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examine  into  the  reasons  upon  which  thoee  pioceedings  were 
grounded.  So  far,  however,  as  I  am  able  to  conjectore,the  nature  of 
the  proceedings  was  of  this  kind :  There  is  a  head  of  law  in  Scot- 
land, well  known,  called  the  ^jus  qwBsUum  terUo ;  ^  that  is,  where  two 
persons  enter  into  a  contract  with  each  other,  and  there  arises  an  io* 
terest  in  a  third  party.  There  was,  I  presume,  an  attempt  made  to 
detain  the  bail,  for  the  benefit  of  the  purchaser  of  this  vessel,  but  that 
attempt  &iled.  Therefore,  of  course,  I  must  come  to  the  conclusion, 
that  in  reality  this  person  had  not,  by  the  law  of  Scotland,  any  right 
or  interest  to  detain  the -bail  in  that  court,  and  I  must  procc^  on  that 
view  of  the  case.  If  it  be  true,  then,  in  the  present  action,  that  the 
mere  act  of  transfer  of  the  vessel  will  not  release  the  purchaser — if 
it  be  true  that  a  competent  court  has  decided  that  he  had  no  interest 
in  the  bail  actually  given  in  that  tmnsaction,  in  what  way  am  I  to 
come  to  a  conclusion  favorable  to  that  purchaser,  and  say  that  he  is 
released  from  his  liability  ?  In  the  course  of  the  argument,  reference 
was  made  to  the  case  of  the  Druid.  The  Whole  of  that  judgment 
proceeded  upon  a  verjr  peculiar  state  of  circumstances.  The  master 
of  a  steamtog  ^nnlfuUy  ran  into  a  foreign  vessel,  and  the  question 
which  the  covat  had  to  decide  was,  whether  the  owners  of  the  steam* 
tug  were  responsible  for  the  wilful  act  of  damage  done  by  the  master. 
Any  observation  of  mine  which  did  not  directly  bear  on  that  ques- 
tion was  in  the  nature  of  an  obiter  dictum^  and  must  be  taken  to  ap» 
ply  only  to  the  circumstances  of  that  case.  In  that  case,  the  words  I 
used  were :  <^  In  some  cases  it  is.  obvious  that  a  ship  may  be  liable 
where  the  owners  would  not  be  personally  responsible ;  as,  for  in» 
stance,  in  cases  of  lien  upon  a  ship  for  seamen's  wages  or  bottomry 
bonds,  when  the  lien  has  been  acquired  before  the  existing  owners 
made  their  purchase.  Against  such  liabilities  the  purchasers  must 
protect  themselves  by  caution,  or  by  contract  at  the  time  of  sale ;  as, 
against  the  enforcement  of  the  outstanding  lien,  in  a  proceeding 
against  the  ship  in  this  court,  they  would  have  no  legal  defence  upon 
the  plea  that  the  existence  of  the  lien  was  unknown  to  them  at  the 
tiipe  the  purchase  was  effected.  Again,  it  might  possibly  be  that  an 
innocent  purchaser  may  be  liable  to  have  his  ship  arrested  and  sold 
for  the  payment  of  damages  in  a  case  where  the  former  owners 
'would  have  been  responsible,  and  the  damage  was  occasioned  before 
the  purchase  was  made.  But  upon  this  point  I  give  no  opinicm 
whatever.  In  the  case  above  mentioned,  it  is  tx)  be  remembered  that 
the  liabilty  must  be  assumed  to  have  attached  upon  the  ship  prior  to 
the  time  when  the  ownership  vested  in  the  existing  owners.  In  all 
causes  of  action  which  may  arise  from  circumstances  occurring 
during  the  ownership  of  the  persons  whose  ship  is  proceeded  against, 
I  apprehend  that  no  suit  could  ever  be  maintained  against  a  Msf 
where  the  owners  were  not  themselves  personally  liable,  or  where 
their  personaMiabiUty  had  not  been  given  up,  as  in  bottomry  bonds,  by 
taking  a  lien  on  the  vessel  The  liability  of  the  ship  and  the  reapon* 
sibility  of  the  owners  in  such  cases  are  convertible  terms :  the  ship  is 
not  liable  if  the  owners  are  not  responsible;  and,  vice  venoj  no 
responsibility  can  attach  upon  the  owners  if  the  ship  is  exempt,  and 
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sot  liable  to  be  |NK>oeeded  agaiast"  I  am  not  prepared  to  say  that 
tiieie  is  any  thiiig  in  that  judgment  which  I  repent  having  Htteied^ 
nor  does  it  appear  to  me  that  any  thing  which  I  said  on  that  occasion 
in  any  degree  whatsoever  operates  on  the  present  case.  I  was 
anxious,  in  <he  course  of  these  proceedings,  to  know  really  what  waa 
the  state  of  the  case  with  regard  to  thb  purchaser — what  measures 
he  had  taken  to  protect  himself  against  possible  liability  to  the  ao* 
tion  for  the  damage.  But  really  the  papers  themselves  afforded  no 
satisiactory  information  at  all ;  and  when  I  applied  to  counsel  for 
something  in  the  nature  of  explanation,  I  understood  him  to  say  that 
the  original  vendors  of  the  ship  had  been  guilty  of  something  little 
short  of  misre|»esentation,  in  telling  him  that  there  had  been  aa 
action  against  the  ship  for  damage,  but  it  was  altogether  settled* 
However  that  may  be,  if  he  had  any  such  information,  it  was  his 
duty  to  make  inquiry,  and  to  protect  himself  against  any  conse- 
quences that  might  ensue.  This  was  not  a  case  of  inevitable  igno- 
rance; for  this  was  a  purchase  entered  into  with  some  knowledge,  at 
least,  that  there  were  circumstances  which  rendered  the  ship  liable  to 
be  arrested.  Now  really,  I  think,  on  every  principle  of  justice,  I  am 
bound  to  oveiTule  the  protest.  I  do  so  with  great  satisfaction  to  my 
own  mind,  because  I  do  not  see  that  the  present  owner  will  sustain 
anv  inconvenience,  or  suffer  any  loss.  It  is  not  alleged  that  the  origin 
ual  owners  are  insolvent,  and  they  must  make  goc^  all  the  loss  that 
may  be  incurred.  Under  these  circumstances,  it  is  but  ordinary  justice 
that  I  should  overrule  the  protest,  and  direct  the  parties  to  appear 
absolutely,  and  they  must  pay  the  costs. 


The  Alfred.^ 

JaaiiMy  19,  1850. 

Colpsion  —  Report  of  Registrar  and  Merchaints  —  Evidence  of  Dam* 

age  and  Repairs. 

Ib  considerinff  objeetiofM  to  the  report  of  the  registrar  and  merchants,  in  a  canse  of  damaee, 
the  Qonrt  rorme  its  opinion  npoa  the  whole  of  the  evidence,  whether  laid  before  ttie 
registrar  and  merchants,  or  brought  in  subseqaently ;  and  will,  althoagh  inclined  to  confirm 
the  report,  especially  in  matters  within  the  practical  knowledge  of  the  merchants,  direct 
the  report  to  oe  reformed. 

This  was  a  cause  of  collision,  in  which  the  court  pronounced  for 
the  damage,  and  referred  the  damage,  in  the  usual  manner,  to  the 
rq^istrar  and  merchants.  They  brought  in  their  report,  disallowing 
certain  items  in  the  shipwright's  and  blacksmith's  accounts,  in  the 
sums  charged  for  wages  and  provisions  during  the  ship's  detention 
whilst  under  repair,  and  for  loss  of  employment  of  the  ship.  The 
rqx>rt  was  objected  to,  on  behalf  of  the  owners  of  the  ship  repaired,  by 
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tfie  deductions. 


jdstffir 


Jenner  and  Bai/ford^  contra,  contended  that  the  cotirt  would  confirm 
the  refport,  which  was  made  by  persons  dealing  with  subjects  they 
were  practicaUy  acquainted  with,  in  the  same  way  that  the  court 
adopted  the  opmions  of  Trinity  masters  in  questions  of  nautical  skill 

Dr.  Lvshinoton.  There  can  be  no  doubt  that  the  owners,  whose 
property  has  been  injured  in  consequence  of  this  collision,  are  entitled 
to  be  placed  in  the  same  situation  in  which  they  were  before  ihe  act 
of  the  wrong-doer ;  but,  of  course,  it  is  also  true  that  they  are  not 
entitled  to  any  thing  beyond  a  just  compensation.  In  the  present 
case,  objections  have  been  taken  to  the  report  of  the  registrar  and 
merchants,  the  case  having  been  referred  to  them  to  report,  in  the 
usual  manner,  what  was  the  extent  of  damage  which  had  been  sus- 
tained by  the  complainants  in  the  cause.  The  registrar  and  mear* 
chants,  in  the  exercise  of  their  judgment,  have  thought  fit  to  make 
certain  very  considerable  deductions,  which  I  must  presently  enumer* 
ate.  The  question  for  the  determination  of  the  court  is,  whether 
such  deductions  have  been  rightly  made.  With  regard  to  the  prin* 
oiple  upon  which  the  court  must  proceed,  I  cannot  quite  accede  to  the 
arguments  of  counsel  in  support  of  the  report  I  apprehend,  that 
however  incompetent  I  may  be  to  discharge  the  duty  devolved  on  me^ 
yet  that  it  is  a  part  of  my  duty,  of  which  I  am  not  entitled  to  divest 
myself,  to  form  my  own  opinion,  from  the  evidence  laid  before  me,  as 
to  whether  the  items  objected  to  have  or  have  not  been  properly  dis- 
allowed. I  do  not  think  that  the  instance  which  has  been  put,  namely, 
the  case  where  the  court  is  assisted  by  Trinity  masters,  is  either  cor- 
rect in  point  of  fact,  or  apposite  to  the  point  in  question,  because  I 
must  say,  that  I  never  yet  pronounced  a  single  decree,  when  I  was 
assisted  by  Trinity  masters,  in  which  I  was  not  perfectly  convinced 
that  the  advice  they  gave  me  was  correct  If  I  had  entertained  a 
contrary  opinion,  notwithstanding  all  their  nautical  skill  and  expe- 
rience, I  am  cleariy  of  opinion,  having  deliberated  much  on  ^at 
question,  I  should  pronounce  a  contrary  decree.  The  custom  of  the 
court,  in  asking  the  opinion  of  the  Trinity  masters,  is  to  request  them 
to  state  their  reasons  and  explanations,  and  if  these  explanations  are 
not  satisfactory  to  the  court,  the  court  does  not  take  them.  The 
court  never  allows  persons,  perhaps  inexperienced  in  the  administia- 
tion  of  justice,  to  raise  inferences  from  a  supposed  state  of  facta, 
which  does  not  appear  in  the  cause.  It  fortunately  has  happened, 
that  in  but  very  few  instances  has  there  been  a  difference  of  opinion, 
and  in  no  case  have  I  pronounced  any  judgment  except  it  was  my 
own.  Now^  upon  the  present  occasion,  the  court  undoubtedly  is  dis- 
posed, in  the  first  instance,  to  receive  the  report  of  the  registrar  and 
merchants  with  the  greatest  inclination  to  believe  that  it  is  correctly 
made,  because  the  court  has,  from  experience,  well  known  the  pains, 
labor,  and  judgment  bestowed  in  making  these  reports,  which  are  very 
seldom  objected  to,  and  which,  I  believe,  have  been  made  with  the 


Ik 


HIGH  COURT  OF  ADMIRALTY,  1»50-^1.         m 


The  Alfred. 


greatest  satisfaction  to  the  pablic  at  large.  Bat  if  a  case  is  brought 
before  me,  and  it  should  so  happen  that  my  judgment  differs  from 
that  of  the  registrar  and  merchants,  I  have  no  other  alternative  than 
to  follow  the  dictates  of  my  own  opinion,  and  I  am  prepared  to  do  it 
Now,  upon  the  present  occasion,  there  are  items  disallowed  by  the 
registrar  and  merchants.  For  instance,  there  are  the  shipwright's  and 
blacksmith's  accounts,  losses  from  the  non-employment  of  the  vessel, 
and  matters  of  that  description.  Now,  it  has  been  argued,  and  very 
strongly  pressed  upon  the  court,  that  the  registrar  has  had  the  assist- 
ance of  merchants  experienced  in  these  matters.  That  proposition  is 
n6t  altogether,  as  I  think,  correct  I  apprehend  that  merchants  have 
very  great  experience  in  estimating  what  would  be  the  freight  a  ship 
would  earn,  great  experience  in  judging  of  the  majority  of  items 
which  are  found  contained  in  this  demand ;  but  I  apfnehend  the  best 
judges  of  what  repairs  would  be  necessary  in  cojfisequence  of  a  col*> 
Usion,  and  whether  they  are  justly  charged,  would  be  shipwrights 
cmd  persons  accustomed  to  ship  building. 

[  The  Registrar.  We  always  have  that  assistance ;  we  had  it  in 
this  case.  It  was  the  judgment  of  a  shipwright,  the  surveying  being 
compared  with  the  repairs,  that  more  had  been  done,  and  more  charged 
for,  than  was  justifiable.] 

Then  the  case  comes  to  this— -the  observation  I  made  as  to  the 
registrar  and  merchants  is  true  in  itself,  but  they  often,  and  properly, 
avail  themselves  of  some  shipwright  of  respectability,  whom  they 
bring  in  to  assist  and  advise  them.  Now,  what  was  the  evidence 
before  the  registrar  and  merchants  upon  which  they  had  to  decide  ? 
It  consisted  of  the  protest,  four  surveys,  two  affidavits,  and  the  bills 
and  receipts.  It  has  been  said  that  they  decided  with  reference  to 
the  protest  and  surveys.  I  confess  that  does  not  appear  to  me  to  be 
the  best  evidence  in  the  case.  Protests  are  drawn  in  divers  ways. 
At  one  time  great  care  and  caution  are  exercised,  at  another  these 
qualities  are  absent  I  think  a  protest  is  not  the  best  criterion  of  the 
damage  actually  done ;  at  the  same  time,  it  is  right  I  should  say,  the 
protest  in  this  case  is  more  detailed,  and  more  carefully  drawn,  than 
the -great  majority  of  protests  that  come  before  the  court  With 
regard  to  the  surveys,  all  I  am  told  is,  that^  upon  comparing  thepi 
with  the  various  bills  and  charges  made,  it  would  appear  that  the 
latter  were  excessively  exorbitant  I  have  looked  at  the  surveys  and 
bills,  and  without  the  assistance  of  some  explanatory  evidence  'I  am 
unable  to  comprehend  how  the  proposition  is  made  out,  that  the  for- 
mer are  incompatible  and  inconsistent  with  the  latter.  But  they  are 
not  the  best  evidence  in  the  cause  —  the  best  evidence  would  be  the 
testimony  of  persons  who  saw  the  damage  done  to  the  ship,  and  were 
capable,  in  consequence  of  their  practical  experience  in  shipping  mat- 
ters, of  estimating  what  damage  was  necessary  to  be  repaired  in  con- 
sequence of  the  collision,  and  what  would  be  the  expense  thereof.  I 
think  the  registrar  and  merchants  were  left,  on  the  present  occasion,  in 
a  [Predicament  in  which  they  ought  not  to  have  been  placed,  especially 
if  it  was  intended  to  oppose  the  charges  contained  in  the  bills.  They 
ought  to  have  been  furnished  with  the  evidence  of  some  individuals 
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of  experience.  The  owners  of  the  ship  doing  the  damage,  residing  in 
the  immediate  vicinity  of  Portsmouth,  might  have  proauced  the  tes- 
timony of  persona  to  impugn  the  bills,  if  they  could  be  so  impugned. 
But  in  what  state  were  the  registrar  and  merchants  left?  There  is 
the  aflSdavit  of  Mr.  Gibbon,  who  swears  that  the  Argus  arrived  at 
Portsmouth  on  the  15th  February,  and  was  detained  there  during  and 
for  roch  repairs  till  the  6th  April ;  that  certain  work  was  done  to  her 
irrespective  of  the  said  repairs,  whereby,  however,  no  detention  was 
occasioned  to  her,  the  same  having  proceeded  contemporaneously 
with  the  said  repairs ;  that  the  schedule  annexed  to  his  affidavit  con- 
tains a  full  and  true  statement  of  the  expenses  rendered  necessary  by 
the  collision.  Unless  this  gentleman  is  grossly  mistaken,  he  certainly 
furnishes  strong  evidence  as  to  the  repairs  done.  But  a  great  deal  of 
comment  has  been  made  upon  the  subject  of  there  being  other  repairs 
done  at  the  same  time  besides  those  consequent  on  the  collision.  I 
apprehend  that,  almost  on  every  collision  wjiich  takes  place,  the 
owners  avail  themselves  of  the  opportunity  of  doing  other  repairs, 
which  may  then  be  effected  at  less  expense  to  themselves.  If  they 
attempt  to  include  these  repairs  in  the  damage  done,  they  are  guilty 
of  fraud ;  but  if  they  avail  themselves  of  that  opportunity  without  in- 
jury to  the  persons  who  pay  the  repairs  consequent  on  the  collision, 
certainly  no  blame  is  imputable  to  them ;  but  it  is  quite  right  that  the 
registrar  and  merchants  should  exercise  their  vigilance,  and  see  that 
no  greater  charge  is  brought  against  the  defendant  than  he  is  justly 
liable  to  pay.  The  only  other  affidavit  before  the  registrar  and  mer- 
chants states  the  history  of  the  ship  from  the  beginning  to  the  end, 
and  the  wages  due.  Prima  facie,  the  evidence  produced  on  the  part 
of  the  owners  of  the  Argus  was  sufficient ;  but,  on  the  other  hand, 
there  was  no  evidence  produced  by  the  owners  of  the  Alfred,  and  there 
was  no  attempt  to  clear  up  doubts  or  difficulties,  except  by  inference 
from  the  surveys,  which  surveys  it  does  not  follow  of  necessity  in- 
cluded every  thing  which  ought  to  be  done. 

The  case  now  comes  before  me  with  additional  affidavits  on  behalf 
of  the  owners  of  the  Argus,  and  two  on  the  part  of  the  owners  of 
the  Alfred.  I  will  take  the  latter  first.  There  is  the  affidavit  no 
doubt  of  a  respectable  gentleman,  named  Snook,  a  shipbuilder  in  this 
town.  He  states,  that  he  has  attentively  perused  the  protest  and  sur- 
veys, and  he  comes  to  the  conclusion,  and  most  positively  makes  oath, 
that  very  extensive  repairs  have  been  done  to  the  Argus  beyond  those 
stated  in  the  protest  and  surveys  to  be  necessary  to  make  good  the 
damage  sustained  by  the  collision.  In  the  first  place,  he  points  out 
none  of  these  repairs,  he  never  saw  the  ship,  and  he  had  no  means  of 
forming  an  accurate  judgment  at  all.  Then  he  states  that  he  could 
have  executed  the  repairs  set  forth  in  the  protest  and  surveys  in  five 
days,  and  afloat  K  this  affidavit  be  true,  I  apprehend  the  registrar 
and  merchants  have  acted  most  liberally  towaras  the  owner,  lor  the 
repairs  could  not  have  come  to  one  fourth  of  the  charge  allowed.  I 
must  say  that  I  think  this  mode  of  swearing  is  rather  dangerous.  Mir. 
I/aing  goes  over  the  same  ground,  and  comes  to  the  same  conclusion 
upon  that  evidence.     He  says,  that  ^  the  respective  sums  of  216L  6s. 
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9dL  and  21L  17s,  7el,  which  have  been  allowed  by  the  registrar  and  mer* 
chants,  are  most  ample  and  liberal," — that  is  so  far  well, — "  and  much 
more  than  could  have  been  charged  for  repairing  the  damage  sus- 
tained in  the  said  collision."  So  that,  take  the  affidavit  of  this  gen- 
tleman, the  registrar  and  merchants  made  a  mistake  the  other  way,  ^ 
and  I  ought  to  send  back  the  report  for  them  to  make  a  diminution. 
I  mast  say,  that  these  affidavits,  especially  made  as  they  are  by^en- 
tleraen  who  never  saw  the  vessel,  and  know  nothing  about  it,  arc  not 
very  satisfactory  to  my  mind.  But  the  evidence  does  not  stand  uncon- 
tradicted. I  hold  in  my  hand  other  affidavits,  and  I  must  ask  upon 
what  ground  I  am  to  assume  that  the  gentlemen  who  make  them  are 
unworthy  of  credit?  They  are  Mr.  S.  W.  Garratt,  Mr.  Thomas 
White,  and  Mr.  John  Oakshot,  and  prima  facie  they  are  entitled  to 
reasonable  credit.  They  were  employed  in  repairing  the  Argus,  and 
they  swear  that  the  whole  of  the  shipwright's  account,  amounting  to 
308^.  7a\,  and  the  whole  of  the  blacksmith's  account,  amounting  to 
34^  II5.  2rf.,  were  justly  and  truly  incurred  and  disbursed  in  replacing 
and  repairing  the  losses  and  damages  sustained  by  the  Argus  in  and 
by  the  collision.  They  state,  that  the  other  work  was  done,  that  great 
care  was  taken  to  keep  the  accounts  separate,  and  that  one  item  which 
was  first  charged  in  the  private  bill  was  by  mistake  copied  into  the 
other ;  but,  I  apprehend,  that  fact  does  not  go  to  invalidate  their  gen- 
eral evidence.  The  next  affidavit  is  made  by  Mr.  Garratt,  Mr.  Claugh- 
ton,  and  Mr.  Oakshot.  Mr.  Oakshot  makes  oath,  that,  in  conjunction 
with' Mr.  White,  he  made  four  surveys  of  the  vessel,  and  she  was  so 
severely  strained  and  injured  throughout  that  the  course  recommended 
by  their  third  and  fourth  surveys  and  reports  was  absolutely  necessary 
for  her  safety,  in  prosecuting  the  voyage  on  which  she  was  charterea. 

[The  Registrar,     It  might  have  made  a  great  difference  if  these  affi- 
davits had  been  before  us.] 

No  doubt  it  would.  The  deponents  all  make  oath  that  the  utmost 
care  was  enjoined  by  the  agent  and  captain  of  the  brig,  and  was  exer- 
cised by  them,  to  avoid  every  possible  delay  and  expense ;  that  the 
time  unavoidably  extended  to  the  6th  April ;  and  that  the  idea  of 
repairing  the  damage  whilst  she  was  afloat  would  have  been  utterly 
impossible  and  absurd:  the  whole  of  her  hull  and  bottom  required 
calking  thoroughly.  There  are  two  other  affidavits,  which  relate 
to  the  compensation  for  freight.  With  these  affidavits  I  do  not  think 
that  the  court  has  any  alternative  but  to  make  alterations  in  the  report 
made  by  the  registrar  and  merchants.  I  must  refer  the  report  back, 
.  with  directions  to  restore  the  shipwright's  bill  from  216/.  65. 9rf.  to  308/. 
Is.;  the  blacksmith's  bill  from  21/.  175.7rf.  to  34/.  II5. 2d,;  the  wages 
of  the  master  and  crew  from  48/.  10s.  4rf.  to  59/.  3^.  Ad. ;  the  provis- 
ions for  the  men  from  30/.  15s,  to  37/.  IQs,  The  last  item  in  dispute 
4s  for  the  detention  of  the  vessel,  which  has  been  reduced  from  2/. 
2s,  to  135.  Ad.  for  each  day.  That  is  a  subject  of  which  the  mer- 
chants were  peculiarly  able  to  form  a  judgment,  and  I  shall  not'dis- 
turb  that  deduction.  I  will  only  add,  that  the  court  might  feel  itself 
in  great  difficulty  in  having  to  give  an  opinion  on  items  on  which  it 
has  no  practical  knowledge  ;  but  I  do  not  find  myself  in  that  difficulty 
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here,  because  I  have  the  affidavits  of  competent  persons,  and  they  are 
contradicted  by  nothing  but  inferential  evidence.  I  do  not  think  the 
protest  and  surveys  are  sufficient  to  show  all  the  damage  done  to  the 
ship,  and  for  which  compensation  is  to  be  made.  It  may  be  so,  or  it 
may  not ;  but  I  am  not  satisfied  that  that  is  altogether  a  princi[^ 
which  I  should  venture  to  adopt 

Addams.    The  court  will,  I  presume,  give  the  costs- of  the  present 
proceedings. 

Dr.  LusHiNGTON.     Yes. 


The  Orikntau^ 

JToyember  24,  1849,  and  March  25,  1850. 

Bottomry  Bond — Agent. 

TbcTD  are  cases  in  which  an  agent  may  take  a  bottomry  bond. 

A  shin,  damaf^  on  leaving  New  York,  returned  to  that  port  M.,  who  had  acted  as  agent 
for  ner  owner,  gave  the  owner  notice  of  the  accident,  and  of  his  intention  to  get  the  riiip 
ready  for  sea  again  as  soon  as  possible.  The  owner  commnnicated  with  M.,  woA  with  the 
•hip's  master,  but  provided  no  funds  for  the  expenses ;  there  was  no  evidence  that  the 
owner  or  master  had  credit  at  New  York.  When  the  ship  was  ready  for  sea,  the  master, 
not  being  able  to  pay  for  the  expenses,  advertbed  for  a  loan  on  bottomry;  and  M.'s  offer 
being  the  lowest,  the  bond  was  given :  — 

J9e2(2,  that  the  bond  was  valid. 

The  facts  of  this  case  are  fully  stated  in  the  judgment. 

Sir  X  Dodson^  Q.  A.,  and  Bayford^  for  the  bondholder.  There  are 
two  questions  in  this  case.  First,  whether  Miln  was  the  agent  of  the 
owner ;  secondly,  whether,  admitting  him  to  have  been  such,  he  was 
thereby  disabled  from  advancing  money  on  bottomry.  As  to  the 
first,  which  is  a  question  of  fact,  the  depositions  and  the  letters,  the 
evidence  in  the  cause,  show  he  was  not  the  agent;  As  to  the  second, 
which  is  a  question  of  law,  an  agent  is  not  bound  to  advance  money 
on  the  personal  security  of  his  principal,  nor  is  he  disabled  from 
lending  his  own  money  on  good  security  as  bottomry,  provided  be 
acts  fairly.  The  Hero,  2  Dods.  139.  The  Augusta,  1  Dods*  283. 
Weston  V.  Foster,  2  Bing.  N.  C.  693.    The  Tartar,  1  Hagg.  1. 

Robinson  and  7\viss,  contra.  Admitting  the  argument  on  the 
other  side  upon  both  points,  still,  to  support  a  bond  taken  by  a  person 
acting  in  some  degree  as  agent,  or  in  correspondence  with  the  owner, 
you  must  show  that  he  gave  notice  to  the  owner,  which  is  not  even 
pretended  to  have  been  done  in  this  case.  But  the  evidence  shows 
that,  throughout  the  whole  transaction,  Miln  acted  as  the  agent  of 
the*  owner;   he  undertook  the  management  of  the  ship  and  her 
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ooneerns  and  repaira ;  and  at  the  very  last  moment,  when  ahe  was  on 
the  point  of  sailing,  forced  the  master  to  give  him  this  bond,  though 
he  knew  the  master  had  credit,  and  might  have  drawn  bills,  and 
thongh  he  (Miln)  might  himself  have  drawn  bills,  on  the  owner  in 
New  Bmnswick,  or  on  the  owner's  agents  in  England. 

Dr.  Lushinoton.  On  the  12th  March,  1849,  a  bottomry  bond».wa8 
executed  by  the  master  of  this  ship  for  the  sum  of  1393/.  10^.  7d, 
purporting  to  bind  the  ship,  freight,  and  cargo.  It  was  given  at  New 
York  under  the  circumstances  stated  in  the  bond,  the  ship  belonging 
to  St  John,  (New  Brunswick.)  In  February  preceding,  she  had 
left  New  York,  bound  for  Liverpool,  and  struck  on  a  bank  near  the 
outer  bar  of  the  harbor  of  that  city.  She  was  brought  back,  and  very 
large  expenses  w;ere  incurred  for  repairs  and  other  matters.  It  was  al- 
leged that  the  master,  being  unprovided  with  funds,  and  having  no 
credit  himself,  nor  any  on  account  of  his  owners,  applied  to  Mr.  Miln 
to  advance  the  necessary  funds  on  bottomry,  which  he  accordingly  did, 
at  18^  per  cent  The  vessel  arriving  in  this  country  on  the  20th 
April,  and  the  money  not  being  paid,  an  action  was  commenced  on 
the  25th  April  on  behalf  of  the  holders  of  the  bottomry  bond.  It  is 
not  denied  that  the  bond  was  executed  by  the  master,  nor  are  the 
principal  facts  recited  in  the  bond  alleged  to  be  untrue.  The  validity 
of  the  bond  was  impugned  on  other  grounds,  which  I  must  now  pro- 
ceed to  examine.  It  was  stated  in  the  answer  to  th^  act  that  Mr. 
Miln,  to  whom  the  bond  was  granted,  was  the  agent  of  the  owners 
at  New  York,  and  Messrs.  Cannon  &  Co.  agents  at  Liverpool ;  that 
the  master  was  authorized  to  draw  bills  on  Messrs.  Cannon  &  Co. 
for  the  necessary  disbursements  of  the  ship,  and  that  such  his 
authority  was  well  known  to  Mr.  Miln.  In  proof  of  this  averment, 
it  is  alleged  that  Mr.  Miln  had,  on  a  previous  voyage  to  New  York, 
sold  the  cargo,  when  the  vessel  was  arrested,  and  caused  the  master 
to  draw  a  bill  on  Cannon  &  Co.  for  the  balance  of  the  disbursements, 
and  that  such  bill  was  duly  paid.  The  answer  further  states,  that  the 
master  proceeded  with  the  unloading  of  the  ship  and  repairs,  expecting 
Mr.  Miln  would,  ^  as  a  matter  of  course,  and  as  usual,"  advance  the 
funds  required  upon  a  bill  drawn  by  him  upon  Cannon  &  Co.,  or  upon 
the  owner;  that  no  allusion  was  made  to  a  bottomry  bond  until  the  7th 
March,  when  the  ship  was  ready  for  sea,  and  then  Mr.  Miln  induced  the 
master  to  execute  it  by  divers  representations.  The  substance  of  this 
defence  is,  that  Mr.  Miln  was  the  regular  agent  of  the  owner,  and 
therefore,  and  because  the  master's  bills  for  the  expenses  would  be 
honored,  a  bond  taken  by  him  would  be  invalid.  It  is  necessary,  in 
the  first  instance,  to  consider  a  little  what  the  law  is  with  regard  to  an 
agent  making  advances  and  taking  a  bottomry  bond.  That  an  agent 
cannot,  under  any  circumstances,  take  a  bottomry  bond,  is  a  proposi- 
tion which,  I  think,  cannot  be  maintained  as  universally  true.  There 
can  be  no  obligation  on  a  merchant  merely  because  he  takes  upon  him- 
self the  office  of  agent,  to  advance,  to  any  required  extent,  his-  own 
funds  for  the  repairs  and  outfit  of  a  vessel  consigned  to  his  charge. 
The  advance  of  money  is  no  part  of  the  contract  into  which  he 
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necessarily  enters  when  he  becomes  an  agent  To  this  extent  I  am 
fortified  by  the  judgment  of  Lord  Stowell,  in  the  case  of  TTie  Hero^ 
2  Dods.  139,  cited  by  the  queen's  advocate  in  the  course  of  the  argu- 
ment Independently  of  that  high  authority,  I  think,  upon  all  prin* 
ciples  of  just  reasoning,  there  can  be  no  such  general  obUgation  to 
advance ;  but  though  an  agent  is  not  bound  to  make  advances,  unless 
he  deems  it  prudent  to  do  so,  it  does  not  follow  as  a  necessary  corol- 
lary that  he  has  a  right  to  take  a  bottomry  bond ;  neither  does  it  fol- 
low that  in  all  cases  he  would  have  the  same  right  to  take  a  bond  as 
a  person  wholly  unconnected  with  the  ship.  I  think  that  the  true 
leg£^l  line  of  demarcation  lies  between  the  two  extremes.  In  Lord 
StowelPs  own  words,  ^^  cases  may 'possibly  arise  in  which  an  agent 
may  be  justified  in  so  doing,"  that  is,  in  taking  a  bottomry  boad. 
The  true  question  is,  whether  the  facts  attending  the  taking  of  this 
bond  constitute  such  a  case. 

Having  made  these  remarks  upon  the  legal  effects  resulting  from 
agency,  I  have  now  to  consider  the  fact  of  agency.  Besides  the 
averments  to  which  I  have  referred,  there  are  many  other  very  mate- 
rial averments  to  be  found  in  the  reply  on  behalf  of  the  bondholder, 
which  have  not  been  contradicted  on  behalf  of  the  opponents  of  the 
bond.  From  the  evidence  it  appears  that  Mr.  Miln  had  acted  as 
agent  for  Mr.  Wallace,  the  owner  of  this  ship,  on  several  occasions 
during  the  last  five  years,  but  I  do  not  find  that  there  was  any  regular 
appointment  of  him  as  agent.  If,  however,  he  had  been  regularly 
appointed,  such  a  circumstance,  standing  alone,  would  not  make  it  a 

fiart  of  his  duty  to  advance  funds  on  the  personal  credit  of  Mr.  Wal- 
ace,  nor  malie  him  incapable  of  taking  a  bottomry  bond.  Mr.  Miln 
believes,  and  in  his  affidavit  deposes,  that  his  employment,  whatever 
its  nature  was,  ceased  when  the  ship  first  sailed,  and  before  she  got 
aground.  I  cannot  but  conclude  that  he  was  acting  as  agent,  so  far, 
at  least,  as  justly  to  induce  Mr.  Wallace  so  to  consider  him,  as  the 
correspondeitce  clearly  proves  the  did.  The  whole  tenor  of  Mr. 
Miln's  letter  to  Mr.  Wallace,  dated  the  26th  of  February,  1849,  is 
that  of  an  agent  to  his  principal.  That  letter  is  in  these  words : 
^  Dear  sir,  —  I  sent  you  a  few  lines  on  the  23d  instant,  by  telegraph, 
advising  you  of  the  unfortunate  occurrence  which  happened  to  the 
Oriental  on  her  getting  out  to  sea,  and  just  at  the  moment  when  the 
pilot  was  preparing  to  leave  her.  She  is  now  in  the  Atlantic  Dock, 
and  the  surveyors  having  ordered  her  to  be  discharged,  we  com- 
menced unloading  on  Saturday  morning,  and  will  have  all  the  cargo 
out  to-night,  and  will  have  her  on  the  ways  the  following  day,  when 
another  survey  will  be  held  on  the  vessel,  and  I  will  then  report  to 
you  what  injury  she  has  sustained ;  and  although  she  lay  all  night  on 
the  sand  bar,  the  weather  being  moderate,  induces  me  to  think  that 
■she  is  not  seriously  injured,  as  the  leak  has  decreased  since  we  began 
to  lighten  her.  The  expenses  will  be  considerable,  but  fortunately 
the  cargo  is  valuable,  and  being  on  general  average,  it  will  not  fall  so 
severely  as  it  otherwise  might  have  been  the  case.  It*,  however,  vexes 
and  annoys  me  very  much  that  such  a  misfortune  should  have  ' 
occurred  immediately  on  the  back  of  the  Kate  Kearney;  and  Captain 
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Hojrt  also  feds  it  as  wdl  as  myseli  I  shall  use  all  exertion  to 
iiave  her  ready  for  sea  again;  and  if  the  repairs  do  not  detain  ns, 
she  may  be  loaded  again  by  the  end  of  this  week." 

I  am  therefore  bound  to  say,  that  Mr.  Miln  was  clothed  with  the 
ohamcter  of  agent,  and  chai^;ed  with  all  the  responsibilities,  oUira^ 
tions,  and  disabilities  attending  upon  that  character.  Assuming  ^ts 
to  te  so,  the  main  question  is  this,  whether  Mr.  Wallace  had  supplied 
funds  or  credit  to  satisfy  the  demands  of  this  exigency  known  to  Mr. 
Miln.  Throughout  these  proceedings  I  do  not  find  it  distinctly 
averred,  and  certainly  not,  as  I  believe,  proved  by  evidence,  that  Mr. 
Wallace  had  ever  given  express  directions  and  authority  to  Mr.  Miln 
to  draw  upon  Messrs.  Cannon  &  Ck>.,  or  upon  Mr.  Wallace  himself, 
for  the  necessary  expenses  of  so  large  an  outlay  as  took  place  upon 
the  present  occasion.  I  find  no  general  authority  for  Mr.  Miln  to 
draw  at  all,  either  upon  this  or  any  other  occasion.  But  supposing 
there  had  been  a  general  authority  to  dmw,  still  it  must  have  been 
competent  to  Mr.  Miln  to  exercise  his  own  discretion,  whether  he 
would  advance  his  own  funds  upon  the  personal  credit  of  Mr.  Wal- 
lace. If  Mr.  Miln  had  such  authority,  what  would  be  the  legal  olv 
jection  ?  I  think  the  utmost  extent  to  which  such  legal  objection 
could  be  carried  would  be,  that,  if  practicable,  he  ought  to  have  writ- 
ten to  Mr.  Wallace  that  he  would  not  advance  the  money  on  such 
aecnrity ;  I  say  if  practicable,  because,  take  an  agent  in  China,  with 
a  valuable  ship  and  cargo  consigned  to  his  care,  if  an  accident 
happens  to  the  ship,  how  is  he  to  give  notice  to  the  owners  in 
Burope  ?  It  may  be  said,  that  although  he  cannot  give  notice,  yet 
he  b  barred  from  advancing  on  bottomry.  Is  that  proposition  true  ? 
Would  it  be  for  the  interest  of  the  owners  in  geneml  that  it  should 
be  established  ?  I  greatly  doubt  it  It  would  be  objectionable  in 
this  respect,  namely,  the  narrowing  the  market,  by  excluding  one 
|Hobably  most  willing  to  undertake  the  business,  and,  to  a  certain  ex- 
tent, bound  to  consult  the  interest  of  the  owners,  even  for  his  own 
sake.  Bat  I  am  very  reluctant  to  have  it  supposed  that  I  would  up- 
hold ,  an  agent,  having  authority  to  draw  bills,  and  having  given  to 
his  principal  reason  to  believe  that  he  would  advance  on  personal 
security,  in  taking  a  bottomry  bond  without  notice,  when  such  notice 
ccmld  be  given  so  as  to  avert  the  bottomry.  In  the  present  instance, 
I  am  of  opinion  that  the  agent  had  no  such  regular  authority  given 
to  him  individually.  It  has,  however,  been  said  and  sworn,  that  the 
master  had  authority  to  draw  bills,  and  that  he  would  have  done  so. 
I  have  not  sufficient  evidence  to  satisfy  my  mind  that  Mr.  Miln  knew 
of  such  authority ;  and  even  if  he  had,  he  was  not  bound  to  have 
taken  such  bills  in  payment 

The  case  resolves  itself  into  this :  Did  Mr.  Miln  give  the  notice 
which  could  be  reasonably  required  ?  Had  the  owner  or  the  master 
the  means  of  obtaining  funds  on  personal  credit  at  New  York  ?  If 
the  law  required  that  Mr.  Miln  should  give  specific  notice  that  he 
would  require  a  bottomry  bond,  assuredly  no  such  notice  was  given. 
If  Mr.  Miln  had  been  in  the  habit  of  dmwing  upon  the  owner,  or 
upon  Cannon  &  Co.,  then,  I  think,  he  might  reasonably  have  been 
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required  to  give  such  notice,  and  for  very  sound  reasons,  but  the 
evidence  does  not  establish  such  a  state  of  facts.  What  was  the 
notice  given,  and  what  the  conduct  of  the  parties  ?  The  ship  returned 
to  New  York  on  the  22d  February,  and  on  that  day  Mr.  Miln  ac- 
quainted the  owner  by  telegraph  of  the  fact  How  does  the  own^ 
protect  his  property  ?  What  instructions  does  he  give  ?  Does  he 
direct  him  to  draw  bills  for  the  amount,  or  make  the  master  do^  so  f 
Surely  it  was  the  duty  of  Mr.  Wallace  to  answer  the  communication, 
and  say,  "  You  will  do  the  best  you  can  for  the  ship."  Wallace 
writes  two  letters  on  the  23d  of  February,  one  to  Mr.  Miln,  and  one 
to  the  master,  in  neither  of  which  are  there  to  be  found  any  instruc- 
tions as  to  the  manner  in  which  the  disbursements  should  be  paid 
for.  In  his  letter  to  the  master,  on  the  contrary,  he  speaks  of  the 
inconvenience  of  having  to  pay  150L^  I  think  it  would  have  been 
surprising  if  Hoyt,  the  master,  had  drawn  for  1350^,  or  half  that 
sum,  afterwards;  and  supposing  that  the  letter  wa^  shown  to  Mr. 
Miln,  was  it  probable  that  he  would  have  drawn  or  taken  drafts  after 
the  perusal  of  it?  Hoyt,  in  his  affidavit,  speaks  of  a  SOOL  draft  he 
had  drawn  for  the  cargo  of  coals,  and  which  had  been  taken  by  Mr. 
Miln  in  part  payment  of  the  disbursements  of  a  former  voyage,  and 
this  circumstance  has  been  much  commented  upon,  as  tending  to 
prove  that  Mr.  Miln  ought  to  have  taken  his  drafts  on  the  present 
occasion ;  but- 1  think  it  does  not  follow  that  he  would  advance, 
without  security,  a  much  larger  sum.  I  do  not  find  that  the  master 
proposed  to  Mr.  Miln,  or  to  any  one  else,  to  take  his  drafts  on  Mr. 
Wallace,  or  on  Cannon  &  Co.,  nor  have  I  the  slightest  evidence  that 
any  one  would  have  taken  them.  Mr.  Miln  gave  Mr.  Wallace  ample 
notice  of  the  disaster  which  had  befallen  the  ship,  but  there  is  no 
evidence  that  Mr.  Wallace  told  any  one  that  he  would  be  responsible 
for  the  expenses.  The  real  cause  of  the  transaction  appears  to  have 
been  this :  The  unloading,  repairing,  and  reloading  was  proceeded  with 
as  a  matter  necessary  to  be  done  without  delay  under  the  orders  of  the 
master,  with  the  superintendence  of  Mr.  Miln.  Nothing  was  said  by 
any  one  as  to  payment  or  advance  of  money.  Mr.  Wallace  probably 
expected  Mr.  Miln  would  advance  the  funds ;  Mr.  Miln  as  probaUy 
thought  that  Mr.  Wallace  would  give  directions.  In  this  state  of 
uncertainty,  matters  went  on  until  the  ship  was  repaired  and  ready  for 
sea,  and  then  the  emergency  arose.  Ultimately,  Mr.  Miln  declines  to 
advance  on  personal  security,  as  unquestionably  he  was  justified  in 
refusing  to  do.  Mr.  Lawson  advised  a  bottomry  bond ;  advertise* 
ments  were  inserted,  three  tenders  were  made,  and  Mr.  Miln's  was 
the  lowest'  The  vessel  had  on  board  a  valuable  cargo.  I  thinki 
.*    - 1  ■      I.  I  ■  I  ■  I  ■  I  ■  ..■■■.  II      I     ■  II  ■  II  I   » 

1  This  letter,  which  was  annexed  to  the  answer,  contained  the  following  passage: 
**I  notice  that  you  wish  me  to  pay  Mr.  Raymond  15(M.  on  your  account;  it  will  be 
rather  inconvenient  for  me  to  pay  it  for  two  or  three  months ;  bat  if  he  reqaires  it,  I 
shall  have  to  arrange  it  with  him  in  some  way." 

3  Lawson^s  affidavit  was  to  tho  effect,  that  ''deponent's  house  of  business,  as 
average  brokers,  were  applied  to  in  February,  1849,  by  Captain  Hoyt,  for  aid  and 
advice  in  the  case  of  the  ship  Oriental ;  and  that  at  thd  time  the  accounts  were  made 
up,  he  (Hoyt)  informed  the  deponent's  said  house  that  he  was  not  able  to  raise  the 
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tbaty  bad  all  the  expenses  belonged  to  Mr.  Wallace,  Mr.  Miln  wonld 
•pcobably  have  advanced,  bat  he  did  not  conceive  that  there  was  any^ 
reason  why  he  should  do  so  on  account  of  the  underwriters.  Ife 
manifested  his  good  will  towards  Mr.  Wallace,  by  stating  that  he  was 
willing  to  forego  the  bottomry  premium  so  far  as  it  would  fall  on  the 
ship.^  I  must  therefore  pronounce  for  this  as  a  valid  bond ;  whether 
the  charges  included  in  it  are  correct  or  not,  is,  of  course,  matter 
of  reference  to  the  registrar  and  merchants. 


The  Glory.* 

Mbj  9,  14  and  15,  185a 

Salvage  —  Misconduct  —  Amount  of  Compensation  to  Salvors. 

Where  salvon  are  in  possession  of  a  yessel,  and  their  serrices  have  been  accepted,  and  ther 
can  dischai^  what  thej  have  undertaken  with  safety  to  the  vessel,  and  with  facility,  it  la 
not  competent  to  any  other  persons  to  interfere  with  thpm.  But  in  a  doubtful  case  the 
salvors  will  not  be  justified  in  refusing  further  assistance. 

Where  salvors,  not  employed  at  the  time,  prevented  further  assistance  being  given,  although 
their  services  were  afterwards  acccptea,  and  they  salved  the  ship  and  cargo,  the  court 
awarded  them  lOOi^  instead  of  aO(tf.,  and  allowed  them  two  thirds  only  of  tlwir  costs. 

The  schooner  Glory,  on  her  voyage  from  Hamburg  to  London,  got 
upon  some  part  of  the  Corton  and  Holme  Sands,  on  the  tnoming 
ot  the  19th  of  March,  1849.  Shortly  afterwards  she  was  boarded  by 
some  of  the  salvors,  whose  assistance  was  refused,  but  they  remainea 
in  their  boats  alongside.  At  about  eight  o'clock,  Lloyd's  agent  came 
and  advised  the  master  to  employ  the  salvors  in  lightening  his  ship, 
and  in  rendering  him  other  assistance ;  but  the  master  would  not  adopt 
this  advice.  Shortly  after  this,  a  steamtug,  from  Yarmouth,  came  up, 
and  offered  to  tow  the  schooner  off,  but  this  offer  was  not  accepted, 
because,  as  alleged  by  the  salvors,  it  was  useless,  and  never  made  in 
earnest,  the  ship  being  too  fast  on  the  sand  to  be  got  off  without  light* 
ening;  or,  as  alleged  by  the  owners,  the  salvors  by  violence  prevented 
the  steamer  from  coming  close  enough.  In  the  course  of  the  afternoon 
an  agreement  for  a  tideswork,  in  heaving  upon  an  anchor,  for  15/., 
was  made  with  the  salvors ;  but,  though  they  exerted  their  strength, 
the  ship  did  not  move,  and  the  steamtug  again  offered  her  services, 

«        I  !■  ^  I    II      I  I  ■     -    .       I  .     .   .     I        .    ■       ■   »    I        ^   II    —     ■    .1       ■  I  I  11  I  I  II.  ■  ■  I  11 

fanda  to  discharge  the  accouots ;  that  his  owner  was  not  able  to  make,  and  had  not 
provided,  the  necessary  funds ;  and  that  Miln,  who  had  been  the  a^ent  for  the  ship  on 
othbr  occasions,  had  positively  declined  to  make  the  advances.  Tnat  deponent's  said 
house  advised  him  to  advertise  for  the  amount  he  wanted  on  bottomry ;  that  such 
advertisements  were  inserted,  three  tenders  made,  and  thereupon  they  advised  him  to 
aooept  Miln^,  which  was  the  lowest" 

1  In  his  affidavit,  Miln  deposed  that  he  would  forego  so  much  of  the  bottomry  pre- 
mium as  the  owner  of  the  snip  would  personally  be  bound  to  bear  according  to  rate, 
solelv  to  show  his  kind  feeling,  and  to  serve,  in  a  pecuniary  view,  the  said  Thomas 
Wallace,  witli  whom  he  had  had  previous  transactions,  and  not  to  induce  the  master  to 
execute  the  bond. 

»  14  Jar.  67a    See  also  13  Jur.  991. 
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bat  was  unable  to  render  them,  either  thioagh  the  i^olrat  eondact 
of  the  salvors,  or  the  position  of  the  vessel  hemelf.  Ultimately,  the 
eargo,  to  the  extent  of  abont  two  thwis,  was  taken  oat  by  the  sal- 
vors, under  the  direction  of  Lloyd's  agent,  and  landed  at  Liowestoft, 
where  the  ship  herself  was  brought  on  the  afternoon  of  the  20tb» 
The  salvors  were  upwards  of  one  hundred  in  number.  The  master 
of  the  schooner  was  alleged  to  have  been  drunk  during  the  whole 
transaction. 

Jenner  and  Deanej  for  the  salvors,  argued  that  tbe  salvors  were 
under  the  sanction  of  Lloyd's  agent,  and,  considering  the  state  of 
incapacity  of  the  master,  in  possession  of  the  schooner ;  that  the  as- 
sistance of  the  steamtug  would  have  been  useless  on  both  occasions, 
until  the  ship  was  lightened ;  that  the  salvors  were  justified  in  resist- 
ing the  attempts  made  by  the  steamtug  to  take  the  ship  out  of  thdr 
possession ;  and  that  no  violence  or  misconduct  was  proved  against 
them.  They  cited  The  Dantzie  Packet^  3  Hagg.  883 ;  I%e  Effort,  Id. 
167 ;  and  The  Queen  Mab,  Id.  24a 

Harding  and  Bayfordy  contra.  The  doctrine  of  constructive  pos- 
session is  novel  and  dangerous,  nor  can  it  be  supported  on  principle, 
for  no  person,  by  reason  of  his  coming  first  to  a  ship  in  distress,  has  a 
right  to  prevent  others  from  giving  more  useful  and  immediate  asnst- 
ance.  In  The  Duke  of  Manchester^  (also.  The  DossUei)  10  Jur.  86S, 
the  salvors  had  rendered  cfreat  service,  but,  for  subsequent  miscon- 
duct, tlfey  were  deprived  of  the  whole  of  their  reward,  and  condemned 
in  the  costs.  That  is  a  precedent  for  the  present  case,  in  which  the 
property  has  been  injured  by  a  longer  exposure  to  the  sea,  in  oonse- 
quence  of  the  riotous  conduct  of  the  boatmen  in  keeping  the  steam 
tug  oif.i 

Dr.  LvsHiNQTorc.  This  case  has,  undoubtedly,  occupied  a  very 
considerable  length  of  time,  much  more  so,  I  may  say,  than  generally 
is  the  case  with  ordinary  causes  of  salvage.  But  still  there  are  peculiar 
circumstances  in  the  case  which,  I  have  no  doubt,  induced  the  counsel 
on  both  sides  to  go  with  great  particularity  into  the  evidence,  with  a 
view  of  discharging  their  duty  to  their  respective  clients.  As  relates 
to  the  court,  I  have  long  made  up  my  mind,  that  I  best  discharge  my 
dut^  to  the  public,  and  to  those  who  are  suitors,  by  listening  with 
patience  to  all  that  may  be  addressed  to  me  by  the  counsel  on  the 
one  side  and  on  the  other.  I  never  venture  to  interrupt  or  stop  a 
counsel,  unless  it  may  be  on  some  point  where  the  observation  of  the 
court  is  likely  to  meet  with  the  immediate  acquiescence  of  the  coun« 
sel  to  whom  it  is  addressed. 

— — ^ MU^MB   ■       I     .      J__l_Ji^M_J J_L   ■_  ■        ■     -  ■  ■       I    ^     ■  ■  -  !■ 

1  Ad  objection  was  taken  at  the  hearing  to  receiving  as  evidence  a  copy  of  die 
examination  of  the  master,  taken  by  the  receiver  at  Lowestoft,  and  forwarded  to  the 
receiverffeneral,  nnder  9  &  10  Vict  c.  99,  a.  16,  on  the  ground  that  it  waa  a  co]iy  of  a 
copy.  To  which  it  was  answered,  that  the  examination  was  taken  under  the  statuta 
and  although  the  word  *<  copies  "  was  used  in  the  section,  the  parts  of  the  examinatioQ 
were  not  copies,  but  duplicates.    The  objection  was  not  sustained. 
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Now,  with  regard  to  the  case  itself,  I  propose  to  deal  with  it  in  the 
foQowing  manner:  First,  I  shall  oonsider  it  as  a  mere  case  of  salvage, 
and  then  take  into  consideration  the  nature  of  the  service  rendered, 
and  what  wotdd  be  the  reward  which  ought  to  be  given  to  the  parties 
for  the  performance  of  such  a  service.  Secondly,  I  shall  consider 
wiiether  or  not  the  misconduct,  which  has  been  attributed  to  the  ml* 
vors,  is  es.tablished  by  the  evidence  in  the  cause,  and  what  are  those' 
principles  of  law  which  ought  to  guide  my  judgment  in  determining 
the  present  case.  Really,  the  service  itself  was  of  a  very  simple  and 
plain  nature,  and  I  shall  state  the  facts  very  briefly,  for  it  appears  to 
me,  in  this  case,  that  it  is  utterly  impossible  for  the  courts  by  any 
labor  or  any  time  bestowed  on  the  evidence,  to  deliver  itself  witn 
precision  upcHi  the  many  issues  which  are  raised.  In  salvage  cases 
generally,  it  is  a  matter  of  notoriety  that  often  there  is  not  merely 
diTersity  of  opinion  entertained,  but  also  a  great  conflict  of  evidence ; 
and  it  has  been  the  subject  of  observation  by  the  most  learned*  judge 
that  ever  presided  in  this  court.  Lord  Stowell,  one  to  whose  opinion 
the  greatest  deference  was  paid  during  his  lifetime  and  since,  that  the 
mode  of  administering  justice  in  salvage  cases,  where  the  decision 
must  depend  very  much  on  the  discretion  of  the  judge,  —  where  it  is 
impossible,  without  incurring  expenses  which  may  be  overwhelming 
to  all  parties,  to  proceed  with  great  nicety  of  examination  upon  each 
individual  point,— ^ must  be  with  something  of  a  rough  hand ;  and  aU 
that  oan  possibly  be  done  is,  in  each  individual  case,  to  endeavor  to 
meet  the  merits,  as  far  as  can  be  done,  that  the  general  decision  shall 
give  satisfaction  on  the  whole.  Now  it  appears  that  the  vessel  was 
a  small  one,  of  about  one  hundred  and  eighty-five  tons,  and  her  value 
is  admitted  to  be  2000^ ;  that  the  ship  went  on  some  part  of  the  Cor* 
ton  Sands,  about  three  o'clock  on  the  morning  of  the  19th  March, 
being  on  a  voyage  at  that  time  from  Hamburg  to  London.  The 
salvors,  who  are  suing  in  the  court,  came  on  board,  as  near  as  I  can 
make  out  from  the  evidence,  between  four  and  five  in  the  morning ; 
and  I  tbinb  it  is  an  admitted  fact  in  the  cause,  that  the  master  re- 
fused to  aUow  them  to  interfere,  and  certainly  did  not  employ  them. 
Things  remained  in  this  state  until  the  arrival  of  the  steamtug  from 
Yarmouth,  respecting  which  I  shall  remark  more  particularly  when  I 
consider  the  case  of  the  tug.  Whatever  was  the  reason,  the  steam- 
tug  was  not  employed  in  endeavoring  to  get  the  vessel  ofl"  the  sand ; 
and  at  about  the  middle  of  the  day  it  appears  that  an  agreement  was 
entered  into  between  the  master  and  the  salvors,  for  the  sum  of  15A, 
that  an  anchor  should  be  laid  out,  to  heave  upon,  and,  if  practicable, 
to  get  the  vessel  off  the  sand.  Now,  there  has  been  a  great  deal  of 
discussion  introduced  into  the  case  as  to  the  mode  in  which  the 
anchor  ought  to  have  been  laid  out ;  and,  no  doubt,  if  you  examine 
the  evidence  taken  viva  voce^  there  is  a  certain  degree  of  contradiction 
expressed  by  the  persons  so  examined. 

But  I  think,  on  the  whole,  there  is  not  such  contradiction  with 
regard  to  the  point,  that  it  ought  to  induce  the  court  to  believe  that 
the  measure  adopted  by  the  salvors  was  erroneous.  It  was,  I  think, 
an  exceedingly  doubtful  measure ;  it  was  exceedingly  doubtful  whether 
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tbe  vessel  ever  would  have  come  ofi^  a&d  moie  than  donbtfol,  by  any 
attempt  made  to  heave  her  off  by  means  of  an  anchor  and  cable ;  but 
tbe  event  turned  out  against  tbe  chance  of  the  vessel  being  so  released. 
I  cannot  say,  looking  at  some  of  the  evidence,  which  says  that  it  was 
a  proper  measure,  inasmuch  as  no  one  could  accurately  calculate  the 
height  of  the  ensuing  tide,  that  it  was  an  improper  measure  to  attempt 
to  get  her  off  by  bringing  her  head  to  the  eastward;  nor  do  I  think 
the  conduct  with  regard  to  getting  her  off  to  the  westward  operates 
with  stringency  on  this  point,  because  I  am  inclined  strongly  to  agree 
with  Dr.  Deane,  that,  in  truth  and  in  fact,  the  getting  her  off  to  tbe 
westward  was  intended  to  apply  to  a  time  posterior  to  that  when  the 
vessel  weus  lightened.  However,  the  measure  so  pursued  entirely 
failed,  and  in  the  course  of  the  afternoon,  under  the  advice  of  Mr. 
Growing  and  Mr.  Wood,  it  was  determined  to  attempt  to  lighten  the 
vessel.  The  salvors  were  so  employed  from  five  or  six  o'clock  on  the 
19th  March,  till  between  twelve  and  one  in  the  morning.  At  that 
time,  it  would  appear,  the  weather  became  more  boisterous,  and  con- 
tinued so  several  hours,  and  consequently  augmented  the  difficulty 
of  the  salvors,  and  rendered  their  services  more  valuable,  and  requiring, 
in  that  sense  of  the  word,  a  large  reward.  The  ship  at  that  time  made 
some  water.  These  measures  were  pursued  till  the  afternoon  of  Tues* 
day,  the  20th,  when,  to  use  the  expression  of  the  salvors,  the  vessel 
was  kedged  off  the  sand  about  half  past  five,  and,  with  the  assistance 
of  a  steamship,  conveyed  to  Lowestoft.  The  salvors  state— and  I 
presume  it  to  be  near  the  truth — that  in  that  twenty-four  hours  they 
bad  landed  about  1000^  worth  of  the  cargo.  This  is  a  service  per« 
formed  in  circumstances  of  no  great  danger,  but  which  wouki  entitle 
the  salvors  to  a  full  and  adequate  reward,  supposing  there  was  not  a 
set-off,  on  the  ground  of  misconduct,  against  them.  I  tiiink  the  ship 
viras  in  very  great  danger  at  this  time-— not  in  immediate  danger,  but 
she  was  on  a  sand  of  a  dangerous  character,  namely,  a  shifting  saiui — 
a  sand  with  suction.  It  is  not  denied  that  the  wind  was  from  east- 
south-east,  and  likely  to  drive  the  ship  farther  on  the  sand.  This 
being  so,  what  would  have  been  the  merit  of  the  services  of  the 
salvors  if  there  were  no  other  circumstances  of  a  different  character 
to  be  introduced  into  the  case  ?  I  now  come  to  consider  how  far 
their  claims  are  diminished  bv  any  thing  that  took  place.  The  sub- 
stantial chaise  against  the  salvors  is,  that  they  by  violence  prev^ited 
this  vessel  from  accepting  the  services  of  the  steamtug  which  came 
firom  Yarmouth,  and  that  the  steamtug  would  have  been  effective  in 
getting  her  off  at  the  time  she  arrived  in  the  morning.  Whether  her 
services  would  have  been  effective  or  not,  they  ought  to  have  been 
accepted,  and  the  experiment  made.  The  defence  on  the  part  of  the 
sfidvors  is  double :  in  the  first  place,  a  sort  of  quasi  denial — not  a  direct 
denial — though  subsequently,  it  is  said,  they  did  not  prevent  this  tug 
from  having  her  services  accepted ;  and,  secondly,  the  master  was  in 
such  a  state  of  intoxication  that  he  was  incapable  of  making  exertiona 
or  making  a  bargain.  That  is  used  to  show  that  there  could  be  no 
arrangement  between  the  master  and  the  steamtug;  therefore  it  was 
merely  an  offer  on  the  part  of  the  steamtug,  and  no  aoceptanee  oa 
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the  part  of  the  master  of  the  vessel.  It  is  at  this  period,  which  I  take 
to  be  shortly  after  eight  o'clock,  that  the  steamtug  came  alongside. 
I  can  entertain  no  doubt  that  her  services  were  offered,  and  that  the 
master  was  ready  and  willing  to  accept  them.  I  will  not  say  whether 
the  master  properly  understood  the  condition  of  the  ship,  or  was  com- 
petent to  make  a  baigain.  I  think  he  was  not;  but  still  I  think  he 
was  ready  to  accept  we  services  of  the  steamer,  and  that  it  was  by 
the  act  ot  the  salvors  she  was  prevented  from  making  an  eflfoit. 
First,  to  consider  that  fact  independently  of  any  of  the  consequences 
arising  from  it  This  brings  me  to  consider  the  principle  of 
law.  Ordinarily,  that  princi(ue  is  this:  where  salvors  are  in  pos* 
session  of  a  vessel,  and  their  services  have  been  accepted,  and  they 
aie  adequate  to  discharge  what  they  have  undertaken  with  safety  to 
the  vessel,  and  with  facility,  it  is  not  competent  for  any  other  set  of 
persons,  even  one  of  her  majesty's  vessds,  to  come  and  interfere  with 
tbe  salvors  so  engaged  in  such  operation!  Bat  there  is  no  principle 
q£  law  that  I  am  aware  of,  and  I  think  it  would  be  dangerous  for  the 
idea  to  be  entertained  for  a  single  moment,  that  in  a  doubtful  case, 
seeing  that  the  salvors  were  in  possession  of  the  vessel  and  their 
services  had  been  accepted,  they  would  be  justified  in  refusing  furthei 
assistance.  I  cannot  conceive  that  any  notion  can  be  broached  more 
injurious  to  the  security  of  the  mercantile  navy  of  this  country,  than 
a  notion,  that  because  a  man  happened  first  to  go  on  board  a  vessel^ 
and  then  a  steamtug  was  offered,  he  had  a  right  to  refuse  that  assist- 
ance, and  claim  to  perform  the  duty  himself,  because,  by  possibility^ 
a  set  of  salvors  might  heave  a  vessel  by  an  anchor,  or  succeed  in 
getting  her  off  the  sand.  Therefore  I  should  say  the  salvors  had  been 
altogether  wrong  if  they  were  employed  in  the  first  instance  by  the 
master;  but  when  I  consider  that  they  had  not  a  shadow  of  claim  to 
interfere,  I  cannot  hesitate  to  say  they  were  altogether  to  blame  in 
tbe  conduct  pursued  towards  this  vessel  in  this  instance.  There 
appears  to  be  a  notion  afloat  between  the  people  of  Lowestoft  and 
Yarmouth,  that  one  set  of  men  have  no  right  to  interfere  ^^th  the 
other.  Several  of  the  affidavits  say  that  it  is  a  custom,  from  time 
immemorial,  that  when  once  one  body  of  men  is  in  possession  of  a 
vessel,  they  are  not  to  be  interfered  with  by  the  other.  That  is  a 
mistaken  notion,  and  never  will  receive  the  countenance  of  this  court 
I  am  now  speaking  of  the  first  refusal  of  the  salvors  to  allow  the 
steamtug  to  take  the  vessel  in  tow.  I  do  not  hesitate  to  say  that 
they  have  incurred  a  great  degree  of  blame.  With  respect  to  the 
consequences  of  that  blame,  I  apprehend  the  court  has  always  acted 
on  this  principle:  if  the  misconduct  of  the  salvors «ha8  been  very 
great,  and  attended  with  great  loss  to  the  vessel  which  they  ought  to 
have  salved,  they  have  either  forfeited  the  whole  of  the  salvage  to 
which  they  were  entitled,  or,  under  different  circumstances,  a  part  of 
it  The  case  of  the  Duke  of  Manchester^  cited  in  the  course  of  the 
argument,  was  simply  a  case  of  this  kind,  and  must  have  been  decided 
on  two  points  of  view.  There  the  salvors  bad  rendered  a  meritorious 
service,  in  going  to  a  vessel  on  the  Gk>odwin  Sands ;  but,  in  the  opin* 
ion  of  the  Timity  masters,  they  had  been  guilty  of  negligence  in 
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allowing  the  vessel  to  get  on  the  Sandwich  Flats.  The  excuse  w«U, 
tiiat  she  was  in  charge  of  a  pUot,  and  therefoie  ihej  coold  not  preveiit 
that  consequence.  I  think  two  things  were  against  the  salvers :  one 
was,  that,  having  undertaken  to  bring  the  vessel  to  a  place  of  safetf , 
they  did  not  exercise  due  care  and  caution,  and  show  adequate  skill ; 
the  other  was,  that  great  loss  arose  from  their  negligence ;  and  henoe 
salvage  was  refused  on  both  these  grounds. 

I  will  now  consider  what  took  place  on  the  second  occasion  of  the 
steamtug  coming  up.  It  is  satisfactorily  proved  to  ray  mind,  that 
the  conduct  of  the  salvors  on  that  occasion  was  still  more  violent 
than  on  the  first  occasion,  and  they  were  utterly  unjustified  in  resort- 
ing to  the  means  they  adopted  to  prevent  the  steamtug  being  em- 
ployed Upon  the  consequence,  it  is  a  very  difficult  matter  for  the 
court  to  form  any  very  decided  judmnent  Supposing  that  she  had 
been  employed,  could  she  have  enected  the  salvage  of  this  vessel 
without  the  unlading  any  part  of  her  cargo,  at  the  trifling  expense  of 
remunezating  the  owners,  master  and  crew  of  the  tug  ?  This  depends 
on  many  circumstances,  respecting  which  the  evidence,  as  we  often 
find  in  these  causes,  is  exceedingly  contradictory.  I  think,  if  any 
body  were  to  ask  the  court  to  point  out,  to  its  own  satisfaction,  the 
very  place  where  this  vessel  lay,  I  should  be  utterly  incapable  of  so 
doing.  I  have  evidence,  which  ought  to  be  credible  on  both  sides, — 
that  of  the  harbor  master,*— who  ought  to  be  intimately  acquainted 
with  the  whole  locality.  He  stetes  that  he  watehed  her  tinong^  a 
telescope,  and  the  distance  was  but  two  miles.  He  describes  the 
whole  locality  very  differently  from  other  persons  produced  on  the  part 
of  the  salvors.  It  is  impossible  to  lay  down  the  pmnt  with  perfect  pve- 
cieion ;  it  is  only  of  importence,  however,  in  this  view,  whether  the  vessel 
might  or  might  not  have  been  got  off  on  the  19th  of  March.  Looking 
to  the  whole  evidence  on  that  point,  I  have  come  to  the  conclusion 
that  the  affirmative  is  not  satisfactorily  proved  to  my  mind.  I  cannot 
say  that  I  am  satisfied  by  the  evidence  that  there  is  any  approach  to 
moral  and  reasonable  certeinty  that  such  would  have  been  the  case. 
The  harbor  master  and  Lieut  Joachim,  as  well  as  others,  swear  posi- 
tively  that  the  vessel  could  not  have  been  got  oS,  unless  she  bad  been 
lightened.  I  cannot  savy  with  justice  to  the  salvors,  that  their  mis- 
conduct in  preventing  the  use  of  the  steamer  necessarily  entailed  on 
the  owners  the  loss  that  happened.  Another  circumstance  operates 
upon  my  mind,  and  that  is,  the  stete  of  intoxication  in  which  the 
master  is  proved  to  have  been.  I  think  the  evidence  goes  to  show 
that  he  was  not  sober  any  part  of  the  time.  I  think  the  salvors 
are  entitled  to^he  benefit  of  these  facts.  If  the  master  was  not  in  a 
situation  to  obtain  the  respect  of  his  own  crew,  it  is  not  to  be  expected 
that  he  wotdd  obtein  that  of  the  salvors.  I  shall,  in  my  final  deter* 
mination,  act  on  this  principle.  I  will  stete  what  has  passed  thnnif^ 
my  mind  Had  there  been  no  misconduct  on  the  part  of  the  ealvoBs, 
I  should  have  given  them  SOOL  1  think  their  misconduct  so  gross, 
that  I  shall  now  give  them  100/.  Had  there  been  no  misconduct, 
they  would  have  been  entitled  to  the  whole  costs ;  but  I  think  their 
misconduct,  in  respect  to  the  assistance  offered  by  the  steamtug,  has 
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been  bo  groes,  and  their  case  on  tiiat  point  supported  by  Evidence  so 
palpably  false,  that  I  shall  not  give  them  the  costs  of  that  part  of  the 
transaction.  I  shall  estimate  &at  at  one  third ;  and  I  shall  therefore 
give  them  1002.  and  two  thirds  of  their  costs. 


Trb  Europa.! 

Jttne  11  and  18,  1850. 

ColKsion —  Rate  of  SaUinff  —  Inevitable  Accident, 

There  is  no  fixed  rale  as  to  the  rate  of  sailing,  which  depends  upon  the  locality  and  other 
circnmstances ;  bat  where  a  ship  is  sailing  at  a  rapid  rate,  her  master  and  crew  are  bound 
to  exercise  greater  cantion  :— 

BJdj  that  where  a  steamship  was  ^ing  at  the  rate  of  twelre  and  a  half  knots  an  hoar,  in  a 
dense  tog,  and  seven  handred  miles  from  land,  and  the  evidence  showed  that  she  bad  only 
the  ordinary  lookout,  that  no  arrangements  were  made  for  reporting  orders  to  the 
engineers,  and  that  one  man  only  was  at  the  wheel,  her  owners  couid  not  anrail  themselves 
of  the  plea  of  inevitable  accident  in  a  cause  of  damage. 

This  was  a  cause  of  damage,  promoted  by  the  master  and  own* 
ers  of  the  bark  Charles  Bardett  and  her  cargo,  against  the  steamer 
Enropa,  for  having  run  her  down  on  the  27th  June  last*  The  bark, 
of  the  burden  of  450  tons,  laden  with  iron,  lead,  &c.,  and  baring  on 
board  one  cabin  passenger  and  162  steerage  passengers,  was  bound 
from  London  to  New  York ;  the  steamer,  of  the  burden  of  1800  tons, 
with  engines  of  600  horse  power,  and  carrying  the  mails,  was  on  her 
▼oyage  from  Halifax  to  Liverpool.  The  libel  given  in  on  behalf  of 
the  Charles  Bardett  alleged,  that,  on  the  day  in  question,  she  was  in 
the  track  for  outward  and  homeward  bound  vessels  passing  to  and 
from  America,  and  at  a  great  concentrating  point  for  both ;  that  in 
the  afternoon  there  was  a  dense  fog,  and  the  bark  was  heading  north- 
west by  north,  close  hauled,  on  the  larboard  tack,  with  all  requisite 
sail  se^  and  going  four  and  a  half  to  five  knots  an  hour;  that  all  work 
was  suspended  on  board  in  order  to  keep  a  good  lookout.  About 
half  past  three  o'clock,  the  wind  being  west  by  south,  and  the  sea 
smooth,  in  lat  SO''  48'  north,  and  Ion.  29^  west,  in  the  same  parallel 
of  latitude  with  Cape  Clear,  and  700  miles  distant  from  it,  the  mas- 
ter heard  a  rumbling  noise  to  windward,  like  distant  ^thunder,  and 
the  crew  saw  the  steamer  at  a  distance  of  400  yards,  steering  east- 
south-east,  one  point  forward  of  the  bark's  beam,  and  going  twelve 
knots  an  hour.  The  master  of  the  bark  instantly  ordered  the  bell 
to  be  rung,  and  the  helm  to  be  put  hard  a-port.  The  bark  fell  off 
a  point  and  a  half,  but  the  steamer,  having  first  starboarded  and  then 
ported  her  helm,  without  stopping  her  engines,  came  stem  on  into  the 
bark,  striking  her  abreast  the  main  shrouds,  in  consequence  of  which 
riie  sank  in  a  minute  and  a  half,  and  136  ojf  the  passengers  and  crew 
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were  lost  The  responsiye  allegation  brousht  in  on  behalf  of  A0 
Eureka  admitted  that  the  accident  occuired  in  the  OBoal  track  for 
ateainerB,  but  alleged  that  it  was  two  or  three  degiees  to  the  north  of 
the  usual  track  for  sailing  vessels.  It  denied  that  there  was  a  coneeii*> 
trating  point  in  the  Atlantic,  and  alleged  that  the  Eoropa,  in  the  then 
state  of  the  weather,  could  not  be  seen  by  the  bark  at  a  greater  dis- 
tance than  from  150  to  200  yards,  but  avenred  that  the  noise  of  the 
paddle  wheels  might  have  been  heard  in  the  direction  of  the  bark 
tiiree  or  four  miles,  and  that  it  was  owing  to  some  negligence  that  the 
bark  was  not  thereby  warned  of  the  approach  of  tiie  steamer.  It 
further  alleged,  that  the  bark  having-  been  reported  by  the  man  on 
the  forecastle  at  the  distance  of  from  150  to  200  yards,  the  third  mate 
ordered  the  helm  to  be  starboarded,  but  in  the  same  breath,  before  the 
order  was  or  could  be  obeyed,  he  revoked  it,  and  ordered  the  helm  to 
be  put  hard  a^port,  which  was  instantly  done ;  that  the  engines  were 
ordered  to  be  stopped,  but  the  order  had  been  anticipated  by  ihe 
engineers,  and  they  were  out  of  gear.  The  Charlee  Bartlett  was  going 
from  five  and  a  half  to  six  knots  an  hour,  having  all  posaiUe  sails  set, 
and  had  neglected  to  fire  guns,  blow  her  fog, horn,  or  ring  her  bell  at 
short  intervals,  so  that  those  on  board  the  steamer  should  be  cognizant 
of  her  approach. 

Sir  J,  Dodson^  C^  A.,  and  T\m$s  on  behalf  of  the  bark,  with  r^ie^* 
ence  to  the  improper  rate  at  which  the  steamer  was  proceeding,  con* 
siderinjg  the  state  of  the  weather,  cited  the  cases  of  2%e  Periky  3  Uaggi 
414 ;  The  Rose,  2  W.  Rob.  1 ;  and  Thelnm  Duke^  9  Jar.  476. 

Addams  and  Harding^  contra. 

Dr.  Lushinoton  stated  the  case  to  the  Trinity  masters.  You  have 
had  an  opportunity,  of  which  I  know  you  have  availed  yourselves,  of 
perusing  the  very  voluminous  evidence  and  documents  which  have 
been  introduced  into  this  cause,  and  therefore  it  will  be  unnecessary  for 
me  to  enter  minutely  into  the  details  of  the  evidence,  but  it  will  be 
my  duty  to  point  out  to  you  the  principles  of  law  which  govern  ik^ 
decisions  of  the  oourt,  and  to  obtain  your  opinion  as  to  the  facta  of 
this  case,  and  bow  far  the  facts  will  bring  this  case  within  those  prin« 
ciples  of  law  which  I  will  endeavor  to  explain  to  you.  With  r^^ard 
to  the  evidence,  it  is  a  task  of  very  great  difficulty  to  extract  from 
such  a  masa^  of  extraneous  matter,  nineteen  parts  out  of  twenty  of 
which  have  no  applicability  to  the  questions  at^ue,  and  cannot  guide 
us  to  the  decision  which  we  must  come  to.  These  cases  are  now 
becoming  very  numerous,  and  it  is  to  the  interest  of  the  m«x»Qtile 
world,  and  the  owners  of  ships,  that  they  should  be  decided  proinptlyv 
and  with  as  little  expense  as  possible;  but,  if  the  precedent  uamta-* 
nately  set  on  the  present  occasion  shouki  be  followexi  in  future,  the  |»n>- 
ceedings  in  this  court,  instead  of  tending  to  the  due  administration  of 
justice,  would  be  a  disgrace  to  it  Something  has  been  said,  in  this 
case,  as  to  what  is  called,  technically  speaking,  the  onm^  probandi;  in 
other  words,  on  whom  the  burden  of  proof  ought  to  lie.     Certainly, 
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wbue  a  person,  plaintiff  in  a  cause,  ehai^ges  another  with  having  com- 
mitted an  act  whereby  injmy  Itas  been  done,  it  is  necessary  for  him 
to  piodaoe  all  the  proof  reasonably  within  his  power  to  establish  that 
charge.  Having  done  that,  it  rests  with  the  oth^  party  to  showth^t 
be  has  not  been  gailty  of  the  acts  attributed  to  him  ;  but  it  is  a  maxim 
ef  law  as  well  as  of  common  sense,  that  no  man  is  compelled  to  do 
that  which  it  is  impossible  for  him  to  effect  It  would  be  absurd  to 
suppose  that  the  owner  of  the  ship  run  into  could  establish,  by  evi- 
dmee  of  his  own  produdng,  what  was  actually  done  on  board  the 
ship  doing  the  damage,  for  that  must  depend  on  the  crew  on  board 
that  vesseif  to  which  he  cannot,  generally  speaking,  resort  With 
regard  to  so  much  of  the  dispute  respecting  the  distance  at  which  the 
two  vessels  were  seen  from  each  other,  and  the  time  which  elapsed 
before  the  collision,  in  all  cases  of  this  description,  almost  without 
«roeption,  nothing  is  more  difficult  than  to  find  consistent  evidence. 
There  is  always  a  great  discrepancy  on  these  points,  and  more  espe- 
cially in  a  case  like  this,  because  the  collision  was  attended  with  most 
unfortunate  and  calamitous  consequences,  which  must  have  distracted 
the  most  strong*minded  of  men  on  board  both  vessels.  The  defence 
offered,  at  the  conclusion  of  the  allegation  given  in  on  the  part  of  the 
Europa,  is,  in  substance,  to  the  following  effect,  that  the  collision  in 
question  was  either  the  result  of  inevitable  accident,  or  the  fault  of 
thoee  on  board  the  Charles  Bartlett  What  is  an  inevitable  accident  ? 
Inevitable  accident,  in  the  absolute  and  strict  sense  of  the  term,  very  sel- 
dom takes  place.  ^  Inevitable '*  must  be  considered  as  a  relative  term, 
and  must  be  constraed  not  absolutely,  but  reasonably,  with  regard  to  the 
circumstances  of  each  particular  case.  In  the  strict  sense  of  the  term 
there  are  very  few  cases  of  collision  that  can  be  said  to  be  inevitaUe, 
for  it  is  almost  always  possible,  the  bare  possibility  considered,  to 
avoid  such  an  occurrence.  It  was  possible  in  this  case,  by  going  at 
a  slower  pace,  or  lying  to  during  the  fog.  But  the  import  of  the 
words  '^inevitable  accident,"  in  my  view,  is  this:  where  a  man  is  pur- 
suing his  lawful  avocation  in  a  lawful  manner,  and  something  occurs 
which  no  ordinary  skill  or  caution  could  prevent,  and,  as  the  conse- 
qoence  of  that  occurrence,  an  accident  takes  place.  Now,  it  is  very 
easy  to  define  what  is  a  lawful  avocation ;  but  it  is  not  so  easy  to  say 
what  is  a  lawful  manner. 

The  test,  whether  it  is  lawful  or  not,  is  this,  the  probability  of 
injury  to  others ;  and  that,  of  course,  depends  upon  circumstances. 
It  is  quite  manifest,  that  injury  or  mischief  to  others,  whether  it  be  to 
life,  limb,  or  property,  would  be  probable  or  not,  not  simply  according  to 
the  act  done,  for  instance,  the  sailing  at  the  rate  of  twelve  and  a  half 
knots  an  hour,  but  according  to  the  time  at  which  it  was  done,  and 
the  locality  where  the  occurrence  took  place.  I  apprehend  this  dis- 
tinction is  founded  upon  one  universal  general  principle,  equally 
applicable  to  sea  as  to  land.  I  cannot  entertain  a  doubt  that  there 
might  be  case  of  such  careless  and  reckless  navigation,  that,  if  death 
ensued,  the  pcurties  guilty  thereof  might  be  convicted  of  manslaughter. 
For  instance,  if  a  steamer  went  from  twelve  to  fourteen  knots  an 
hour  through  anchorage  ground,  where  from  two  hundred  to  three 
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hundred  vessels  were  lying,  and  life  was  lost,  it  would  be  manslaughter. 
On  the  other  hand,  it  is  equaUy  clear  that  the  most  fearful  comsiou 
might  take  place  at  sea,  and  no  culpability  attach,  however  lamenta- 
ble the  loss  of  life  and  property.  Therefore  I  agree  with  an  observa- 
tion made  at  the  bar,  that  much  as  we  mav  regret  the  loss  which 
occurred,  yet  that  is  a  consideration  upon  which  alone  we  ought  not 
to  condemn  the  steamer.  Whether  she  be  to  blame  or  not,  she 
might  have  occasioned  the  same  loss  of  life  by  some  accident  beyond 
all  possibility  of  control,  while  pursuing  a  lawful  avocation  in  the 
most  lawful  manner.  The  Iron  Duke  and  other  cases  decided  in  this 
court  were  cited  in  the  argument.  The  Iron  Duke  was  on  a  voyage 
from  Dublin  to  Liverpool,  and  in  a  locality  where  she  was  likely  to 
meet  a  great  number  of  vessels ;  but  that  case  and  the  others  are 
only  applicable  to  this  case  so  far  as  laying  down  the  principle  that 
no  man  may  navigate  a  vessel  with  probable  risk  to  the  lives  of 
others.  The  great  principle  is  the  chance  of  injury  to  life.  In  1 
Russ.  Cr.  657,  under  the  title  of  "  Excusable  Homicide  by  Misad- 
venture," is  a  passage  which  applies  directly  to  this  case,  and  that 
passage  is  in  these  words :  "  Homicide  by  misadventure  is  where  one, 
doing  a  lawful  act,  without  any  intention  of  bodily  harm,  and  usine 
proper  precaution  to  prevent  danger,  unfortunately  happens  to  km 
another  person."  I  have  but  to  alter  the  words ;  inevitable  accident 
is  where  one  vessel,  doing  a  lavirful  act,  without  any  intention  of 
harm,  and  using  proper  precaution  to  prevent  danger,  unfortunate^ 
happens  to  run  into  another  vessel.  I  have  but  to  famish  these 
words,  and  the  principle  applies  here.  Again,  it  is  stated  in  the 
same  passage,  '<  The  act  must  also  be  done  in  a  proper  manner,  and 
with  due  caution,  to  prevent  danger."  That  applies  as  much  to  the 
destruction  of  property  as  it  does  to  the  destruction  of  life. 

There  is  another  distinction  taken,  which  is  applicable  to  this  case : 
"  But  it  should  be  observed,  that  the  caution  which  the  law  requires 
is  not  the  utmost  caution  that  can  be  used."  The  law  is  not  so 
extravagant  as  to  require  that  a  man  should  possess  that  mind,  and 
understanding,  and  firmness  of  purpose,  as  always  to  do  what  is 
right  to  the  very  letter.  If  it  were  so,  it  is  obvious  that  the  demands 
of  the  law  would  be  seldom  satisfied.  It  is  sufficient  that  a  reasonable 
precaution  be  taken,  such  as  is  usual  and  ordinary  in  similar  caseSi 
such  as  has  been  found,  by  long  experience,  in  the  ordinary  course  of 
things,  to  answer  the  end,  the  end  being  the  safety  of  life  and  prop- 
erty. And  it  is  not  unimportant  that  I  should  point  out  to  you  a 
distinction  which  has  been  taken,  and  which  is  applicable  to  this 
case.  A  question  of  this  kind  arose  about  one  hundred  and  sixty 
years  ago.  I  take  the  words  from  the  same  passage  in  this  book, 
Kuss.  Cr. :  "  A.  was  driving  a  cart  with  four  horses  in  the  highway, 
at  Whitcchapel,  he  being  in  the  cart,  and  the  horses,  being  upon  a 
trot,  threw  down  a  woman  who  was  going  the  same  way,  with  a 
burden  upon  her  head,  and  killed  her.  Holt,  C.  J.,  Tracy,  J.,  Bury,  R, 
and  the  Recorder  Lovell,  held  this  to  be  only  misadventure,"  that  is, 
inevitable  accident,  "but  by  Lord  Holt,  if  it  had  been  in  a  street 
where  people  usually  pass,  this  had  been  manslaughter."    This  was 
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.^oe  haadred  aad  sixty  years  ago,  when  Whitechapel  was  not  a  siaroet 
where  people  usually  pass,  but  open  fields.  It  is  taken  from  Lord 
HoIt|  and  is  applicable  to  this  case;  it  is  applicable  either  in  this 
96086  of  the  word,  suppose  the  collision  had  been  in  broad  daylights 
in  tiie  broad  Atlantic ;  or  it  would  be  applicable  supposing  it  had 
been  in  a  locality  where  there  woidd  have  been  a  likelihood  of  meet>- 
ing  vessels,  as  there  would  have  been  of  meeting  peop]|^  in  a  crowded 
street;  then  it  is  an  illegal  act.  This  will  bring  us  to  the  considerar 
tion  whether  there  is  any  distinction  between  the  broad  Atlantic  and 
the  peculiar  locality  in  which  this  unfortunate  collision  took  place. 
I  think  we  cannot  mistake  the  object  of  our  inquiry,  which  is  this, 
whether  the  Europa  going  about  twelve  and  a  half  knots  an  hour,  in 
so  dense  a  fog  that  she  could  not  see  bevond  one  hundred  and  fifty 
or  two  hundred  yards,  and  in  lat  50''  4o'  north,  Ion.  39''  west,  there 
was  more  than  ordinary  probability  of  meeting  vessels.  If  there  was 
a  reasonable  probability  of  a  collision  taking  place,  then,  beyond  ail 
doubt,  the  Europa  will  be  to  blame.  Let  us  consider  a  little  how  the 
€ase  stands.  The  speed  and  the  density  of  the  fog  are  admitted ; 
bat  as  to  the  chance  of  meeting  vessels  in  this  peculiar  locality,  the 
parties  are  at  utter  variance,  and  the  evidence  is  veiy  contradictory. 
1  do  not  think,  if  I  were  sittmg  alone,  without  the  a|d  and  assistance 
of  you,  gentlemen,  that  I  could  come  myself  to  any  very  satisfactoty 
conclusion  as  to  tiie  result  of  the  evidence  upon  the  frequency  o? 
vessels  meeting  in  this  locality,  I  use  the  term  '^  locality."  I  Uiink 
an  unfortunate  expression  was  used  in  the  libel,  calling  it  a  ''  con- 
oentratiAg  point; "  but  I  think  it  is  manifest  to  all  of  us  what  was 
meant  and  intended  by  the  term  ^  concentrating^  point ;"  the  mean<- 
ing  is,  that  vessels  goij^  to  and  from  Great  Britain,  Ireland,  and 
various  parts  of  the  United  Stetes  of  America,  cross  at  a  certein  line 
drawn  on  the  chart  It  is  probable  the  place  of  meeting  would  be 
somewhere  in  that  locality.  That  is  the  nature  of  what  is  intended 
to  be  proved,  and  attempted  to  be  proved,  by  the  evidence. 

Now,  the  result  of  the  evidence,  so  far  as  I  am  able  to  draw  any 
aatisfactory  conclusion  from  it,  and  that  not  without  much  doubt,  is, 
that  there  are  certain  vessels  likely  to  pass  in  that  track ;  it  is  not  a 
place  in  which  vessels  going  to  Ajmerica  or  coming  to  Great  Britain 
always  necessarily  pass  through,  but  there  are  certain  vessels  which 
always  pass  that  track.  It  is  not  satisfactory  evidence  to  my  mind 
of  the  probability  of  danger,  to  be  told,  that  if  a  ship  is  going  from 
one  part  to  another,  she  must  go  in  a  certain  track,  but  it  must 
depend  also  on  the  number  of  vessels  at  the  time  and  season  of  the 
year  being  found  together.  I  could  not  say  there  was  more  than 
ordinary  danger  of  a  collision  taking  place  there,  unless  I  was  satisr 
fied  there  was  more  than  an  ordinary  probability  of  a  congregation 
of  vessels  being  found  in  that  locality  at  the  time.  Now,  you  will 
be  able  to  correct  this  evidence,  and  by  your  knowledge  of  the  course 
adopted  by  vessels,  you  will  be  able  to  come  to  a  conclusion  as  to 
whether  or  not  there  was  a  greater  probability  of  meeting  vessels  in 
that  peculiar  locality  than  elsewhere,  and  whether  that  probability 
amounted  in  any  degree  to  danger,  from  the  number  of  vessels  likely 
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to  be  there  at  or  about  the  time.    That  will  embrace  one  head  tot 
your  consideration. 

The  next  question  will  be,  whether,  assuming  it  to  be  true  that 
the  Europa,  and  other  steam  vessels  of  that  class  and  character, 
might  safely  navigate  to  and  from  the  United  States  to  Liverpooii  or 
any  part  in  this  country,  through  the  track  in  question,  and  at  the  rate 
the  Europa  was  going,  in  so  dense  a  fog,  she  adopted  the  necessary 
precaution  for  the  purpose  of  performing  that  duty  safely.  I  have 
already  pointed  out  that  '^  reasonable  "  precaution  is  sufficient  One 
of  the  most  important  questions  is,  whether  there  was  or  was  not  a 
sufficient  lookout  That  depends  on  two  things :  first,  upon  what 
you  in  your  judgment  would  deem  to  be  a  sufficient  lookout ;  and^ 
secondly,  upon  a  matter  of  fact,  what  was  the  actual  lookout  I 
have  no  hesitation  in  saying,  that,  under  the  circumstances,  the  case 
requires,  as  a  reasonable  lookout,  the  most  ample  that  could  be 
adopted.  It  is  obvious  that  it  is  upon  the  discipline  of  the  ship  that 
safety  in  avoiding  collision  must  entirely  depend.  It  mustdepend) 
first,  upon  the  efficiency  of  the  lookout;  and,  secondly,  upon  iht 
speed  and  expedition  with  which  every  order  is  executed.  According 
to  my  understanding  of  the  evidence,  it  stands  thus :  that  in  denae 
fogs,  and  in  cases  of  difficulty,  the  lookout  on  board  the  Europa  was 
generally  this :  first,  an  officer  on  the  foremost  bridge ;  second,  bis 
junior  at  the  con ;  third,  a  quartermaster  at  the  wneel ;  fourth,  a 
second  hand  in  the  wheel  house  if  the  fog  was  very  dense ;  fifth  and 
sixth,  two  lookouts  on  the  top-gallant  forecastle ;  then,  what  seems 
somewhat  doubtful,  therefore  I  cannot  rely  much  upon  it,  a  man  at  the 
lee  side  of  the  bridge,  and  also  a  man  at  the  crank,  to  convey  orders 
to  the  engine  room.  Now,  the  actual  watch  on  the  present  occasion, 
BO  far  as  I  can  make  out,  was  the  following :  Wardell,  the  second 
officer  of  the  watch,  on  the  bridge ;  Ck>ates,  a  quartejrmaster  on  the 
top-gallant  forecastle ;  White  at  the  wheel ;  and  Fern,  another  quar> 
termaster,  at  the  con ;  and  I  do  not  find  any  other  person  whatso- 
ever employed  on  the  lookout  Captain  Lott,  the  master  of  the 
Europa,  is  asked  a  question ;  and  he  states,  in  answer  to  the  seventh 
interrogatory,  <<  One  hand  only  is  usually  placed  at  the  wheel  of  the 
Europa  at  sea,  in  clear  moderate  weather,  with  a  fair  wind,  and  the 
engines  going  at  full  speed,  and  all  sails  set ;  for  she  steers  as  easily, 
as  a  boat  at  such  times.  We  sometimes  have  three  hands  at  the 
wheel  in  an  adverse  gale  of  wind  in  very  bad  weather,  and  two  when 
it  is  not  quite  so  bad ;  for  we  have  two  wheels ;  one  of  them  can  be 
attached  to,  and  used  with,  the  other  in  bad  weather  and  an  adverse 
gale,  but  with  a  favorable  gale  we  only  use  one  of  them.  One  man 
only  is  generally  at  the  wheel  on  entenng  Halifax,  Liverpool,  BostoSi 
or  any  other  harbor,  but  the  other  quartermaster  in  the  watch  is 
usually  at  hand  to  assist  at  the  wheel  if  required.  When  the  second 
quartermaster  is  required,  it  is  usually  to  heave  the  helm  quickly 
over,  where  it  is  desirable  that  the  movements  of  the  wheel  should 
be  as  quick  as  possible."  The  meaning  of  this  evidence,  as  I  under- 
stand, is,  that  where  it  is  necessary  or  expedient  that  the  helm  should 
be  moved  with  great  rapidity,  a  second  person  is  stationed  at  the 
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wfieel  to  assist  the  one  in  charge  of  it  to  move  it  with  greater 
celerity.  Whether  or  not,  under  the  circumstances  of  the  case,  one 
man  was  sufficient,  and  whetiier  or  not  this  was  a  case  in  which  great 
celerity  might  be  required,  are  matters  for  your  judgment  as  practical 
mcnf  It  is  stated  in  the  course  of  the  evidence,  that  one  man  was 
sufficient  to  put  the  wheel  to  port,  but  would  not  be  sufficient  to  put 
it  to  starboard.  [The  learned  judge  then  referred  to  the  evidence 
given  as  to  the  lookout  that  was  kept,  and  went  on  to  say :]  There 
IS  another  point  in  the  case,  which  is  equally  necessary  to  bring  to 
your  attention;  that  is,  was  there  or  was  there  not  a  sufficient 
arrangement  as  to  the  engines  ?  The  safety  of  the  Europa  herselfj 
and  of  vesseb  which  are  likely  to  meet  her,  mainly  depends  on  the 
expedition  with  which  the  orders  are  executed,  and  the  means  which 
are  adopted  to  execute  them  with  great  expedition.  As  a  landsman, 
I  may  say,  that  if  it  is  necessary  to  stop  a  vessel,  the  anrangementa 
should  be  the  best  to  effect  it  in  the  shortest  time.  I  have  thought 
over  the  evidence  very  much,  and  am  now  unable  to  tell  you  how 
the  engines  came  to  be  stopped.  I  do  not  mean  to  say  that  there  is 
no  evidence  to  show  that  certain  things  were  done,  but  whether  they 
were  done  in  pursuance  of  orders  or  not,  is  left  in  great  darkness,  and 
I  cannot  make  out  whether  there  was  any  body  in  charge  of  the 
engines  or  not  You  will  have  to  consider  whether  there  ought  to 
have  been  any  person  placed  in  order  to  report  the  orders  which, 
might  be  given  on  deck,  and  transmit  them  to  the  engine  room.  It 
does  not  appear  that  any  person  was  so  stationed  on  the  present 
occasion.  You  will  also  have  to  determine  whether  there  ought  to 
have  been  a  second  person  placed  at  the  wheel  Lastly,  whether  the 
order  to  starboard  the  helm,  which  is  admitted  oh  all  hands  to  have 
been  erroneous,  did  or  did  not  produce  any  effect  whatever  in  this 
case.  Looking  at  the  rapidity  with  which  the  two  vessels  were 
appioaching  each  other,  it  is  a  fact  of  no  small  importance. 

I  will  now  direct  your  attention  to  the  case  of  the  Charles  Bartlett 
We  must  inquire  and  determine  whether  she  was  in  any  respect  to 
blame  in  this  collision.  Was  she  canying  too  much  sail  ?  Was  there 
a  want  of  sufficient  lookout?  And  above  all,  are  you  of  opinion  that 
she  ought  to  have  sounded  a  fog  horn,  or  rung  a  bell?  Whether 
she  could  have  heard  the  paddle  wheels  of  the  steamer  must  depend 
upon  many  circumstances.  If  those  on  board  her  ought  to  have  heard 
them  before  they  did,  and  did  not  do  so,  or  neglected  to  take  the 
right  precautions,  undoubtedly  they  were  to  blame,  and  must  sustain 
the  consequences.  You  must  also  consider  whether,  if  they  had  heard 
tbem,  they  could  have  done  any  thing  to  have  obviated  the  collision. 
Would  the  blowing  of  a  fog  horn  have  been  of  any  use,  considering 
what  is  stated  by  those  on  board  the  Europa,  namely,  that  her  pad- 
dle wheels  made  so  much  noise  that  it  was  almost  impossible  to  have 
beard  any  thing  except  a  loud  noise  ?  One  of  the  witnesses  states 
that  he  doubts  whether,  unless  they  had  fired  a  gun,  a  signal  could 
have  been  heard. 

After  some  consultation  with  the  Trinity  masters,-^ 
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Dr.  LvsHiNaTON  said:  In  conjunction  with  the  gentlemen  by 
whom  I  am  assisted,  we  have  considered  all  points  in  this  case  which 
I  have  suggested  as  necessary  to  be  determined,  and  I  trust  that 
there  has  been  no  omission  as  to  any  one  of  them.  We  have  come 
unanimously  to  the  following  determination :  That  no  rate  of  sailing 
by  steamers  or  other  vessels  can  be  said  absolutely  to  be  dangerous, 
but  whether  any  given  rate  is  dangerous  or  not  must  depend  upon 
the  circumstances  of  each  individual  case,  as  the  state  of  the  weather, 
locality,  and  other  similar  facts.  That  the  rate  of  twelve  and  a  half 
knots  an  hour,  in  a  dense  fog,  in  the  locality  where  this  occurrence 
took  place,  must  be  attended  with  more  risk  than  a  slower  pace ;  but 
assuming  that  it  might  be  accomplished  with  reasonable  securitv, 
and  without  probable  risk  to  other  vessels,  such  a  rate  of  going  could 
not  be  maintained  with  such  security,  except  by  taking  every  possible 
precaution  against  collision.  That  proper  precaution  was  not  taken 
by  the  Europa ;  first,  she  had  not  a  sufficient  lookout ;  secondly,  we 
think  that  no  proper  arrangements  were  made  as  to  the  engines ; 
thirdly,  no  person  was  placed  to  report  to  the  engineers  the  orders ; 
fourthly,  no  second  person  was  placed  in  the  wneel  house ;  fifthly, 
that  the  order  to  starboard  the  helm  was  erroneous.  We  are  of 
opinion,  that,  if  proper  precaution  had  been  adopted,  the  accident 
might  have  been  avoided,  and  that  the  collision  took  place  for  want 
of  the  proper  precautions.  With  respect  to  the  Charles  Bartlett,  we 
are  of  opinion  that  a  good  lookout  was  kept  on  board ;  that  she  dis- 
covered the  approach  of  the  Europa  as  soon  as  circumstances  would 
permit ;  that  she  adopted  all  proper  measures  to  avoid  the  collision, 
Dy  ringing  the  bell  and  putting  her  helm  to  port.  Therefore,  I  must 
pronounce  against  the  Europa  in  this  case. 


The  Hbickt.^ 

JTanoary  SI,  1851. 

Ealvage  —  Agreement  —  Tender. 

Where  the  master  of  •  ship  in  distress  agreed  with  the  aalTors  to  pa?  them  a  oeitain 
for  their  services,  the  agreement  will  be  upheld  as  against  the  saiTors,  unless  firaad  be 
proved  against  the  master. 

The  ralne  of  the  property  salrcd  Is  not  the  only  consideration  npon  which  the  agreement 
ahonM  be  made  or  depend. 

This  was  a  suit  promoted  against  the  Henry,  to  obtain  salvage 
remnneration  for  sendees  rendered  to  her  on  the  8th  October  last  The 
salvors,  bound  to  the  Dogmrfoank  on  the  eod  fishery,  when  off  Has* 
boroogh  Sand,  th«^  wind  blowing  west  and  by  north,  with  a  heavy  aea 
running  close  to  the  sand,  descried  the  Henry,  as  they  represented,  in 

1  15  Jar.  183. 
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a  dangerous  situation  on  the  edge  of  the  sand  The  crew  of  the  sloop 
bailed,  and  five  of  the  salvors  proceeded  to  her  in  a  boat;  four  of  them 
boarded  the  vessel,  which  was  lying  at  anchor  in  broken  water,  the 
sea  making  a  clean  breach  over  her.  The  vessel  had  sustained  so 
much  damage,  that  it  was  impossible  for  her  to  escape  without  assist- 
ance. The  salvors,  having  inquired  of  the  master  the  value  of  his 
cargo,  to  which  he  replied  that  it  consisted  of  fuller's  earth,  entered 
into  an  agreement  with  him  for  1002.,  and  conducted  the  vessel  to 
Yarmouth.  On  arriving  there,  the  salvors,  having  ascertained  that, 
besides  the  fuller's  earth,  there  was  a  cargo  worth  2000^  on  board, 
refused  the  100^  which  was  tendered  them,  and  instituted  the  present 
suit.  These  averments,  except  the  agreement  and  the  tender,  wer^ 
in  great  part  denied  by  the  owners. 

Sir  J.  Dodsofiy  Q.  A.,  and  JenneTj  for  the  salvors. 

Addams  and  Bhke*  contra. 

Dr.  Lushinoton.  It  was  correctly  stated  by  Dr.  Jenner,  in  opening 
his  argument,  that  there  were  two  points  which  might  arise  for  the 
decision  of  the  court  on  this  occasion.  First,  whether  the  court  was 
bound  to  pronounce  for  the  tender  which  had  been  made,  that  tender 
being  in  lulfilment  of  an  agreement  alleged  to  have  been  executed 
between  the  parties.  Of  course,  if  it  be  determined  that  that  agree- 
ment was  a  subsisting  and  valid  one,  the  court  would  have  no  task 
left  to  discharge,  save  that  of  pronouncing  for  the  tender.  On  the 
other  hand,  and  secondly,  if  the  agreement  be  bad  ab  initio^  in  con- 
sequence of  circumstances  alleged  in  the  proceedings,  I  should  have 
then  to  consider  the  whole  merits  of  the  case,  and  determine  what 
sum  I  should  give  as  a  reward  for  the  services  which  are  admitted  to 
have  been  rendered  to  the  ship  and  cargo.  The  vessel  was  employed 
in  the  coasting  trade,  proceeding  to  the  port  of  London  from  Ooole, 
being  of  the  burden  of  67  tons.  She  had  75  tons  of  fuller's  earth  on 
board,  of  very  inconsiderable  value,  but  the  remainder  of  the  cargo 
was  estimated  at  about  2000/.  Whilst  in  the  prosecution  of  this 
voyage  she  met  with  bad  weather,  and  certain  damage  was  done  to 
her.  She  anchored  on  the  edge  of  the  Hasborough  Sand,  and  whibt 
lying  there — whether  in  imminent  danger  or  not,  I  say  not  at  pres- 
ent— the  Caledonia,  a  fishing  vessel,  manned  with  nine  hands,  going 
to  the  Doggerbank,  came  to  her  assistance.  That  assistance  was  ac- 
cepted, and  that  an  agreement  was  made  between  the  parties  is  hot 
disputed  on  either  side.  Whether  it  is  null  and  void  from  the  con- 
cealment of  important  facts  is  another  question.  Where  agreements 
are  made  at  sea  between  salvors  and  the  masters  of  vessels,  the  court 
will  always  be  very  desirous  to  confirm  them,  if  it  can  do  so  consist- 
ently with  equity  and  justice.  The  court  would  be  very  reluctant, 
under  ordinary  circumstances,  to  disturb  an  agreement  made  between 
parties  on  account  of  the  sum  appearing  too  large  or  too  small ;  but  I 
do  not  say  that  there  are  not  cases  in  which  I  should  not  hesitate  for 
a  single  moment  to  pronounce  against  an  agreement  either  on  the 
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one  ground  or  the  other.  There  are  many  reasons  for  atds.  It  ia 
obvious  that  both  parties  are  fully  capable  of  entering  into  a  contract; 
the  master  is  the  representative  of  the  owners,  and  the  salvors  are 
acting  on  their  own  behalf,  and  have  ample  means  of  so  doing,  because, 
being  on  the  spot  at  the  moment,  they  must  be  cognizant  of  the  state 
and  condition  of  the  vessel  which  requires  assistance,  the  nature  and 
extent  of  the  services  to  be  performed,  and  the  time  to  be  occupied 
in  rendering[  them.  It  is  very  desirable  that  agreements  of  this  kind 
should  exist,  and  that,  when  just  and  fair,  they  should  be  upheld  in 
these  courts.  If,  however,  fraud  has  been  contracted  by  the  parties, 
it  was  not  and  cannot  be  disputed  that  the  court  ought  to  set  the 
agreement  aside ;  the  onus  probandi^  however,  must  rest  upon  those 
who  impute  the  fraud.  On  the  present  occasion,  the  iraud  imputed  is  in 
the  following  words :  It  is  alleged  on  the  part  of  the  salvors,  '^  that 
the  master  inquired  whether  they  could  take  his  vessel  clear  off  the 
sand,  to  which  they  replied  in  the  affirmative  ;  that  the  said  master 
then  endeavored  to  make  an  agreement  for  a  certain  sum  to  be  paid 
for  their  services,  which  they  at  first  declined."  I  should  here  observe, 
that  they  had  a  perfect  right  to  decline  any  agreement.,  and  to  say 
that  they  would  leave  it  for  the  court  to  decide.  Though  the  court 
would  set  aside  an  extortionate  agreement,  yet  it  w^ould  never  say 
that  salvors  were  to  blame  for  not  making  an  agreement  at  aU. 
^<  That  upon  the  master  expressing  his  determination  to  have  an  agree- 
ment, the  master  of  the  smack  asked  him  of  what  his  cargo  con- 
sisted, to  which  he  replied  that  it  was  of  no  value,  as  it  was  nearly 
all  fuller's  earth,  or  to  that  effect ;  whereupon  the  salvors,  well  knowing 
t^e  small  value  of  a  cargo  of  fuller's  earth,  consulted  together,  and 
agreed  to  take  the  sloop  in  tow  for  100^,  and  the  master  of  the  smack 
expressly  informed  the  master  of  the  sloop  that  they  made  such  agree- 
ment by  reason  of  the  small  value  of  the  cargo." 

Now,  upon  this  passage  a  great  deal  depends,  and  very  much  occurs 
to  the  court  First,  as  to  the  fact,  whether  it  be  true  that  the  transac- 
tion assumed  the  shape  alleged  in  this  act  on  petition;  secondly, if  it 
does,  whether  it  necessarily  amounts  to  fraud ;  thirdly  and  lastly  — 
and  not  of  the  least  importance  in  this  and  all  other  cases  -—  whether 
the  court  can  sanction  an  agreement  of  this  description,  or  set  aside 
an  agreement  upon  the  ground  that  the  salvors  did  not  know  the 
value  of  the  property.  It  is  distinctly  denied  on  the  part  of  the  own- 
ers that  any  such  conversation  took  place  antecedent  to  the  making 
of  the  agreement  With  respect  to  the  primary  evidence,  it  stands 
thus :  It  is  sworn  by  the  salvors  that  the  conversation  took  place ;  it 
is  distinctly  denied  by  the  master  and  the  people  on  board  the  ship 
that  it  occurred.  U  the  case  stood  there,  the  court  would  have  no 
difficulty  in  coming  to  the  conclusion  that  the  averment  was  not 
proved.  The  secondary  evidence  is,  that  the  master  acknowledged 
that  he  had  committed  an  act  of  deception ;  and  to  establish  this, 
two  affidavits  are  produced  on  behalf  of  the  salvors,  which  are  rebut- 
ted by  the  agent  of  the  owner  and  the  master  himself.  I  do  not 
know  that,  under  the  circumstances,  I  am  called  upon  to  pronounce 
any  decision  on  the  fact     I  am  clearly  of  opinion,  whatever  may  be 
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the  nature  of  the  alleged  fraud,  that  it  is  not  proved  by  the  evidence 
produced  in  this  case.  It  is  possible  that  a  conversation  somewhat 
to  the  same  effect  might  have  taken  place,  and  yet  that  no  fraud  was 
intended  on  the  part  of  the  master,  because  the  great  majority  of  the 
cargo  unquestionably  consisted  of  fuller's  earth,  and  he  may  not  have 
known  the  value  of  the  rest  of  the  cargo.  If  the  master  had  been 
asked  to  state  the  condition  of  the  ship,  and  had  given  a  false 
description  of  the  damage  done  and  the  difficulties  under  which  she 
labored-— if  he  had  concealed  the  leaks  which  might  possibly  have 
existed  in  the  ship,  or  had  misrepresented  the  number  of  his  anchors 
and  cables,  or  the  means  of  supplying  any  want,  that  would  be  a 
dear  fraud  affecting  the  agreement  itself,  upon  which  the  court  would 
have  been  inclined  to  hold  that  it  was  null  and  void  from  the  begin- 
ning. I  cannot  assent  to  the  proposition,  that  by  the  value  of  the 
cargo  the  salvors  are  to  determine  the  amount  of  the  agreement.  It 
is  perfectly  true  that  this  court  does,  to  a  certain  and  limited  extent, 
take  into  consideration  the  value  of  the  property  saved  in  assessing 
salvage  compensation,  with  the  view  of  making  the  general  rate  of 
compensation  sufficient  to  induce  persons  to  undertake  salvage  ser- 
vices, and,  as  it  were,  to  a  certain  extent,  making  up,  in  cases  of  large 
value,  for  the  impossibility  of  giving  a  complete  and  adequate  re- 
ward in  cases  of  small  value.  Salvors  are  not  entitled  to  make  an 
.  agreement  upon  any  other  grounds  than  these :  The  extent  of  danger 
to  which  the  property  to  be  salved  is  exposed,  the  degree  of  labor 
they  will  have  to  nndiergo,  the  risk  to  which  they  themselves  may  be 
exposed,  and  the  length  of  time  to  be  occupied ;  but  they  are  not  to 
speculate  on  the  value  of  the  cargo.  See  what  a  dangerous  prin- 
ciple I  should  encourage  if  I  allowed  this  to  pass  without  observation. 
Here  is  a  packet  coming  from  South  America  laden  with  dollars; 
she  gets,  in  great  distress,  into  the  chops  of  the  channel ;  assistance 
is  offered,  but  the  salvors  say,  "  We  will  do  nothing  till  we  know 
the  quantity  of  dollars  'on  board."  That  would,  in  the  first  place, 
lead  to  extortion ;  and  in  the  second,  to  disputed  agreements  over  and 
over  again,  because  the  master  may  be  ignorant  of  the  precise  value 
of  the  property.  It  is  my  duty  utterly  to  discourage  such  proceed- 
ings as  this.  I  am  of  opinion  that  the  agreement  is  valid  and  bind- 
ing, that  the  tender  has  been  duly  made,  and  I  pronounce  for  it,  and 
with  costs.  I  hope  no  case  of  a  similar  description  will  come  under 
my  attention,  for  if  it  does,  it  will  inevitably  be  followed  by  a  similar 
sentence. 
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9  4*  10  VicL  c.  99 —  Receiver  of  Admiralty  Droits  ^^  Jurisdiction  of 

the  Court  of  Admiralty. 

Jenner,  on  behalf  of  several  fishennen,  applied  for  a  monition 
against  a  receiver  of  admiralty  droits,  to  bring  into  and  leave  in  the 
registry  of  the  court  the  proceeds  of  the  sale  of  certain  iron  salved 
and  delivered  to  him,  under  the  5th  section  of  the  Wreck  and  Sal- 
vage Act,  9  &  10  Vict  c.  99,'  and,  as  alleged,  improperly  sold  by  him 
at  public  auction,  within  the  time  prescribed  by  the  9th  section,  for 
the  sum  of  15SL 

[Dr,  Lushingtan,  What  jurisdiction  have  I  over  the  matter  ?  The 
property  comes,  in  course  of  law,  into  the  hands  of  the  receiver,  and 
if  he  has  dealt  illegally  with  it,  can  I  interfere  and  set  hihi  right  ?]^ 

The  court  mav  treat  him  as  a  stranger ;  he  had  no  authority  to 
sell  the  iron,  which  was  neither  perishable  or  of  small  value,  under 
sect.  11,  and  he  ought  to  have  kept  it  for  the  time  prescribed  under 
sect  9,  when  the  salvors  would  have  received  reasonable  compensa- 
tion if  the  owners  had  made  out  their  claim,  or  from  the  lord  of  the 
manor  under  sect.  10.  The  jurisdiction  of  the  court  is  saved  by  • 
sect  40  in  all  salvage  cases,  except  where  goods  salved  are  directed 
to  be  sold  under  the  statute,  which  is  not  the  present  case.  The 
court  may,  therefore,  decree  salvage  out  of  the  proceeds. 

Dr.  Lusuinoton.  I  know  of  no  remedy  I  can  give  you.  You 
oan  go  to  the  treasury. 

i  15  Jar.  300. 

9  9  &  10  Vict  c.  99,  fl.  9,  enacts,  «  That  if  the  rightfhl  owner  of  any  article,  which 
haa  been  so  reported  to  or  seized  hy  any  receiver  as  hereinbefore  directed,  shall  make 
out  his  claim  to  the  said  article,  to  the  satis&ction  of  the  said  receiver,  within  the  * 
period  of  twelve  calendar  months  from  the  day  on  which  such  article  shall  have  been 
so  reported  to  or  seized  by  the  said  receiver,  sach  article  shall  be  restored  to  the  said 
owner,  on  payment  of  the  duties  and  necessary  charges  attending  the  care  or  removal 
of  the  same,  and  a  reasonable  compensation  for  salvage  thereof,  and  also  on  payment 
to  the  said  receiver  of  a  sum  after  the  rate  of  5L  per  cent  on  the  valne  of  the  article, 
but  in  no  case,  whatever  may  be  the  value  of  the  articles,  shall  such  percentage 
exceed  50^" 

Sect  10.  **  That  when  any  such  article  as  aforesaid  shall  have  been  in  the  custody 
of  any  receiver  in  manner  aforesaid,  and  shall  not  be  legally  claimed  by  the  owner 
thereof  within  the  aforesaid  space  of  twelve  calendar  mont&,  and  any  lord  or  lady  of  a 
manor,  or  patentee  or  ^ntee  of  the  crown,  or  other  person  or  body  corporate,  having 

fiven  due  notice  of  his  or  her  claim  as  hereinbefore  required,  or  his,  her,  or  their 
ailifl^  reeve,  or  other  officer,  shall,  within  the  space  of  thirty  days  after  the  expiration 
of  the  said  term  of  twelve  calendar  months,  make  it  appear  to  the  said  receivbr,  by  the 

Srodnction  of  satisfactory  evidence,  that  such  article  was  found  within  the  manor  or 
istrict  in  respect  of  which  such  claim  is  made,  it  shall  be  lawful  for  the  receiver,  and 
he  is  hereby  required  and  enjoined,  to  deliver  up  such  article  to  the  said  lord  or  lady 
of  a  manor,  or  patentee  or  grantee  of  the  crown,  or  other  person  or  bod^  corporate, 
or  his,  her,  or  tneir  baili£^  reeve,  or  other  officer,  on  payment  of  the  duties,  and  all 
charges  and  expenses  attending  the  care  or  removal  of  the  said  article,  together  with 
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a  reasonable  compensation  for  salvage,  and  also  on  payment  to  the  said  receiver  of  a 
■urn  after  the  rate  of  5L  per  cent  on  the  value  of  the  article,  but  in  no  case,  whatever 
may  be  the  value  of  the  articles,  shall  such  percentage  exceed  the  sum  of  502. : 
provided  always,  that  if  the  receiver  shall  determine  against  the  right  of  any  person 
claiming  to  be  the  owner  of  any  such  article  as  aforesaid,  or  against  the  evidence 
product  by  any  lord  or  lady  of  a  manor,  or  patentee  or  gnntee  of  the  crown,  or 
other  person  or  oody  corporate,  as  to  the  finding  of  any  such  article  83  aforesaid,  he 
■hall  be  bound,  at  the  request  of  the  party  against  whom  he  shall  have  determined 
respectively,  to  signify  such  determination  in  writing,  with  the  date  thereof  and  the 
reasons  for  the  sama" 

Sect  IL  *'That  when  no  claim  to  any  article  m  the  custody  of  any  receiver  or 
officer  of  customs  as  aforesaid  shall  be  established,  either  by  the  owner  thereof,  or  by 
any  lord  or  lady  of  a  manor,  or  patentee  or  grantee  of  the  crown,  or  other  such  person 
or  bodj  corporate  as  aforesaid,  within  the  said  respective  periods  as  aforesaid,  then 
the  said  article  shall  be  deemed  and  taken  to  be  droits  of  admiralty,  and  shall  be  sold 
by  the  said  receiver  without  any  legal  process  whatsoever,  and  the  net  proceeds 
thereof,  after  the  payment  of  salvage,  when  the  same  shall  be  payable,  and  of  the 
other  charges,  shall  be  forthwith  transmitted  by  him  to  the  said  receiver  general : 
provided  always,  that  when  any  article  in  the  costody  of  any  receiver  or  officer  of 
costoms  as  aforesaid  shall  be  of  so  perishable  a  natore,  or  so  much  injured  or  dam- 
aged, that  the  same  cannot,  in  his  opinion,  be  kept,  or  if  the  value  thereof  shall  not 
be  sufficient  to  defray  tlie  charge  of  warehousing,  then  and  in  every  such  case  it 
shall  be  lawful  for  the  said  receiver  to  sell  the  same  before  the  expiration  of  the 
periods  hereinbefore  mentioned,  and  the  money  raised  by  such  sale,  after  defraying  the 
salvage  and  other  expenses  thereof,  shall  be  transmitted  by  him  to  the  said  receiver 
general,  and  remain  in  the  hands  of  the  said  receiver  general,  to  abide  and  be  subject 
and  liable  to  the  claims  of  all  persons,  in  like  manner  as  the  article  itself  would  remain 
and  be  subject  and  liable  to  ir  remaining  unsold :  provided,  also,  that  it  shall  be  lawful 
for  any  receiver,  and  he  is  hereby  authorized,  if  he  in  his  discretion  think  fit,  when 
he  shall  have  in  his  custody  any  article  which  shall  not  appear  to  him  to  be  of  greater 
valoe  than  5^,  to  sell  the  same  before  the  expiration  of  the  said  periods,  and  forthwith 
pay  salvage  to  the  party  claiming  the  same,  and  to  transmit  the  remainder  of  tlie  pro- 
ceeds of  such  sale  in  the  manner  hereinbefore  provided;  but  in  every  such  last- 
mentioned  case  the  salvor  shall  not  be  entitled  to  more  than  one  thiid  of  the  net 
produce  of  such  sale." 

Sect.  40.  **  That  the  High  Court  of  Admiralty  shall  have  jurisdiction  to  decide,  in 
manner  hereinbefore  mentioned,  upon  all  claims  and  demands  whatsoever  in  the  nature 
of  salvage  for  services  performed,  except  in  cases  of  goods  hereinbefore  directed  to 
be  sold  as  droits  of  admiralty,  whether  in  the  case  of  snips  or  vessels,  or  of  any  goods 
or  articles  found  either  at  sea  or  cast  upon  the  shore,  and  whether  such  services  shall 
have  been  performed  upon  the  high  seas  or  within  the  body  of  any  county,  any  thing 
in  any  act  contained  to  the  contrary  notwithstanding." 
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.  Connelly  v.  Connelly.^ 

May  9  and  November  13, 1849,  and  March  23, 1850. 

P.  C.  and  C.  A  C,  snbjects  of  the  United  States  of  America,  and  members  of  the  Protestant 
Episoop^  chorch  in  the  United  States,  were  there  married,  according  to  the  rites  and 
ceremonies  of  that  chorch.  At  the  time  of  the  marriage,  P.  C.  was  a  priest  in  holy  orders 
of  the  same  church.  Some  years  afterwards,  P.  C.  and  C.  A.  C.  being  in  Rome,  P.  C, 
desiring  to  take  orders  in  the  Koman  Catholic  chnrch,  presented  a  petition  to  that  effect, 
and  in  compliance  with  the  rescript  to  that  petition,  C.  A.  G.  took  the  tow  of  chastity,  and 
the  petition  was  granted  j  the  rescript  aathorizing  P.  C.  and  C.  A.  C.  to  lire  separate,  and 
being  pleaded  to  oe  tantamount  to  a  sentence  of  separation.  The  petition  and  rescript 
were  annexed  to  the  allegation  as  exhibits.  After  tnis,  P.  C.  and  C.  A  C.  came  to  Eng- 
land, where  the  latter  became  superioress  in  a  conyent,  and  the  former  a  chaplain  to  a 
Roman  Catholic  peer.    In  a  suit  for  restitution  of  conjugal  rights,  promoted  by  P.  C: — 

nddf  Jirstf  that  the  rescript  merely  authorixed  P.  0.  and  his  wife  to  live  sepante,  and  did 

not  amount  to  a  sentence  of  separation. 

jSeconcSv,  that  the  ttatua  of  parties,  domiciled  subjects  of,  and  married  in,  America,  was  not 
so  affected  by  a  sentence  pronounced  at,  and  rounded  on  a  rule  of  law  peculiar  to  Rome» 
the  persons  being  then  resident  at  Rome,  and  coming  subsequently  to  England,  that  an 
English  forum  would,  by  reason  of  such  sentence,  refuse  to  entertain  questions  arising  out 
of  ue  married  state  of  such  persons. 

This  was  a  suit  for  restitution  of  conjugal  rights,  brought  by  the 
husband  against  the  wife.  In  answer  to  the  libel,  an  allegation  was 
brought  in  on  behalf  of  the  wife,  and  the  admission  of  that  allegation 
was  opposed,  when  the  court,  without  hearing  the  counsel  for  the 
husband,  directed  the  allegation  to  be  reformed,  by  pleading  in  a 
more  formal  manner  the  several  documents  relied  upon  by  the  wife 
in  proof  of  a  separation  decreed  or  sanctioned  between  her  husband 
ana  herself  by  the  authorities  at  Rome.     The  allegation,  having  been 

1  14  Jar.  437. 
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80  leformedy  was  brought  iii)  and  its  admission  again  opposed.     The 
contents  of  the  libel  and  aUegation  are  fully  stated  in  the  judgment 

Bagford  and  J2.  PhilUmor&y  for  the  husband.  If  all  the  circum-* 
stances  pleaded  were  fully  proved,  they  would  offer  no  defence  to  the 
husband's  prayer,  the  law  ot  this  country  holding  that  married  persons 
are  bound  to  live  together,  unless  one  of  them  be  guilty  of  adultery 
or  cruelty.  The  petition  and  rescript  relied  on,  ae  constituting  a  sen* 
tenoe  of  separation,  is,  when  examined,  a  mere  petition  that  Mr. 
Connelly  might  be  ordained  without  letters  dimissory  from  his  own 
diocesan  or  bishop;  and  three  grounds  are  set  out  upon  which  it  is 
supposed  the  court  may  reject  the  husband's  prayer:  fiifat,  that  Mr. 
Connelly  is  a  priest  in  orders  of  the  Roman  Catholic  church ;  second* 
ly,  the  vows  and  the  position  of  Mrs.  Connelly  as  superioress  in  a 
convent;  and,  thirdly,  the  vows  and  consent  of  both  to  live  in  chastity. 
History  shows  that  these  are  regulations  peculiar  and  confined  to  the 
Roman  Catholic  dominions.  Moreover,  foreign  profession  is  not 
recognized  in  this  country ;  Co.  1A\L  131,  a ;  and  this  country  takes 
no  notice  of  such  vows.  Rex  v.  Pdrting'tony  1  Salk.  162.  [They  also 
referred  to  West  v.  ShiMleworOiy  2  My.  &  K.  684.]  But  supposing 
the  petition  and  rescript  to  amount  to  a  sentence  of  separation,  and 
remembering  that  an  English  forum  is  trying  the  effect  of  a  Roman 
sentence  upon  the  staitts  of  American  subjects,  all  the  authorities 
show,  that  the  court  cannot  give  effect  to  such  a  sentence.  Don  v. 
Lippmannj  5  CI.  &  Fin.  13.  Linda  v.  Belisario,  1  Consis.  216.  War* 
render  v.  Warrender^  2  CI.  &  Fin.  488.  Sinclair  v.  Sinclair^  1  Consis. 
294*  Story's  Conf.  Laws,  866.  The  solitary  case  in  which  this  court 
has  held  its  hand,  and  refused  to  send  a  wife  back  to  her  husband, 
is  that  of  Molony  v.  Molanp,  2  Add.  249 ;  and  that  case  seems  to  have 
stopped  from  some  other  cause  than  the  opinion  of  the  judge,  whether 
juoicially  expressed  or  not. 

Adflams  and  Robertson^  for  the  wife.  We  do  not  plead  the  sen- 
tence, except  as  a  circumstance  showing,  when  taken  in  connection 
with  all  the  other  parts  of  this  case,  the  extreme  hardship  which  the 
court  will  inflict  upon  this  lady  if  she  is  compelled  to  return  to  a  co- 
habitation with  her  husband,  from  whom  she  separated  reluctantly, 
and  with  whom  her  vows,  taken  by  the  persuasion  of  her  husband, 
forbid  her  to  live. 

March  23, 1850.  Sir  H.  Jenner  Fust.  This  suit  is  promoted  by 
the  Rev.  Kerce  Connelly  against  his  wife,  Mrs.  Cornelia  Augusta 
Connelly,  who  is  described  in  the  citation  as  living  separate  and  apart 
from  the  domicil  of  her  husband,  at  Hastings,  and  it  is  brought  before 
this  court  by  letters  of  request  from  the  vicar  general  and  official  prin- 
cipal of  the  diocese  of  Chichester.  The  citation  being  served,  an 
appearance  was  given  for  Mrs.  Connelly,  and  a  libel  was  brought  in, 
consisting  of  several  articles,  pleading,  ^^  that  the  marriage  that  was 
had  between  the  parties  took  place  on  the  1st  December^  1831,  and 
that  ii  had  been  celebrated  in  Philadelphia,  in  the  United  States  of 
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America,  and  according  to  the  rites  and  ceremonies  of  the  Protestant 
Episcopal  church  in  the  said  United  States,  the  same  "  —  as  pleaded 
in  the  libel  —  "being  identical  with  the  rites  and  ceremonies  of  the 
church  of  England,  as  by  law  established  in  this  country ; "  and  the 
marriage  was  solemnized  "by  the  right  reverend  father  in  God, 
William  White,  doctor  in  divinity,  bbhop  of  the  Protestant  Episcopal 
chmch  in  the  diocese  of  Pennsylvania,  in  the  said  United  States,  and 
in  holy  orders  of  the  church  of  England,  and  duly  consecrated  by  the 
archbishop  of  Canterbury  for  the  time  being."  The  libel  went  on 
to  plead  the  consummation  of  the  marriage,  and  the  birth  of  five  chil- 
dren, three  of  whom  are  pleaded  to  be  now  living;  the  cohabitation 
of  the  partfes  till  October,  1847,  when,  as  alleged,  Mrs.  Connelly  left 
her  husband,  and  has  ever  since  continued  to  live  separate  and  apart 
from  him,*though  repeatedly  requested  to  return.  It  comdudes  with 
the  usual  prayer,  that  she  may  be  compelled  to  return  to  her  husband* 
This  libel  was  admitted  without  opposition ;  the  marriage  was  con- 
fessed as  pleaded;  and, in  an  answer  to  it, an  allegation  was  asserted 
on  behalf  of  Mrs.  Connelly,  which  constituted,  in  point  of  fact,  her 
defence  to  the  suit  The  allegation,  as  reformed,  pleads  the  marriage^ 
to  the  same  effect  as  it  was  pleaded  in  the  libel  —  not  precisely  in  the 
same  terms,  but  to  the  same  effect  It  afterwards  goes  on  to  plead 
the  circumstances  under  which  the  cohabitation  of  these  parties  took 
place ;  that  Mr.  Connelly,  at  the  time  of  the  marriage,  was  a  priest  in 
iioly  orders  of  the  Protestant  Episcopal  church  of  the  United  States 
in  America,  with  cure  of  souls  in  Pennsylvania ;  that  immediately 
after  his  marriage  he  was  appointed  rector  of  the  church  at  Natchez, 
in  the  State  of  Mississippi,  where  the  parties  went  to  reside,  and  con- 
tinued to  be  resident  till  the  month  of  October,  in  the  year  1836 ;  that 
they  agreed  to  embrace  the  Roman  Catholic  religion,  and  accordingly 
took  the  necessary  steps  for  their  admission  into  that  church,  with  the 
further  view  of  Mr.  Connelly's  ordination  as  a  minister  of  the  church 
of  Rome ;  and,  preparatory  to  that  step,  Mr.  Connelly  agreed  that 
they  should  consent  to  live  in  perfect  chastity.  Accordingly  Mrs. 
Connelly  was  placed  in  a  convent  at  Grand  Coteau,  in  the  State  of 
Louisiana,  Mr.  Connelly  in  the  mean  time  going  to  Rome  to  make 
the  arrangements  for  his  admission  to  the  Roman  Catholic  church. 
In  July,  1843,  Mr.  Connelly  returned  to  Philadelphia,  where  he  was 
rejoined  by  his  wife,  and  they  proceeded  to  Rome,  where  they  arrived 
in  December  that  year,  and  where  they  continued  to  live  together  tiU 
1844,  living  in  the  same  house,  but  observing  perfect  chastity  towards 
each  other.  Their  object,  it  goes  on  to  plead,  in  going  to  Rome,  was 
to  obtain  a  formal  decree,  tantamount  to,  or  in  effect  being,  a  sentence 
of  separation.  A  petition  was  then  presented,  stating  the  circum- 
stances which  have  been  already  alluded  to ;  that  was  referred  to  the 
cardinal  vicar  general,  who,  as  was  pleaded,  pronounced  in  effect  a 
sentence  of  separation. 

So,  here,  it  is  not  pleaded  that  it  was  an  actual  sentence  of  sepa* 
ration,  but  that  he  pronounced  a  sentence,  which  was,  in  effect,  a 
sentence  of  separation;  and  on  the  8th  April,  1844,  Mrs.  Connelly 
was  placed  in  the  convent  of  ^  The  Sacred  Heart,"  wad  on  the  follow- 
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iag  dfty  Mr.  CoaaeUy  entered  himself  in  the  CoUegio  de  Nohili,  and 
on  the  next  day  received  the  first  clerical  tonsure,  and  assumed  the 
eoelesaastieal  drese.  And  in  support  of  this  allegation  there  are  two 
exhibitsy  which  are  annexed,  the  petition  which  is  presented,  and  that. 
whicluis  said  to  be,  in  effect,  the  sentence  of  separation.  Mr.  Ck)nnel- 
ly  received  sob-deacon's  orders  on  the  29th  June,  1845,  and  on  the  16th 
July  following  was  ordained  a  priest.  In  May,  1846,  Mr.  Connelly 
cfeuBe  to  Ea^and,  and  became  chaplain  to  the  Earl  of  Shrewsbury. 
Mrs.  Connelfy  also  came  to  EIngland,  and  in  the  month  of  October 
ffdlowing  founded  a  community  of  relimous  women  at  Derby,  which 
has  been  since  removed  to  Hastings,  of  which  community  she  is  the 
head  or  superioress,  having  brought  with  her  irom  Rome  certain  rules 
for  the  government  of  the  community,  which  were  approved  of  by  com- 
petent ecclcMastical  authority.  It  became  necessary,  as  is  pleaded,  for 
Mis.  Connelly  to  take  the  vows  of  poverty  and  obedience,  in  order  to 
qualify  her  for  the  office  she  was  to  hold  as-  superioress,  and  accord- 
ing^y,  on  the  2lBt  December,  1847,  these  vows  were  taken, — the  vows 
of  pov^y  and  obedience, — and  the  other  vow  of  perpetual  chastity 
was  repeated.  The  allegation  proceeds  to  plead  that  Mr.  Connelly,  at 
&ist,  consented  to  her  taking  these  oaths  on  entering  into  this  society, 
but  he  afterwards  dissented,  on  the  ground  that  he  was  responsible  for 
any  debts  which  bis  wife  might  contact  H^  drew  up  a  protest  to  that 
effect,  which  wad  afterwards  withdrawn.  The  vows  were  taken,  and 
an  exhibit  is  annexed  to  the  all^ation,  which  is  a  letter  from  Mr.  Con* 
nelly,  stating  the  grounds  of  his  protest  against  the  vows  being  taken 
by  Mrs.  Connelly.  In  the  month  of  January,  1848,  Mr.  Connelly  went 
to  Hastings,  where  he  demanded  an  interview  with  his  wife,  who  de« 
clined  to  see  him.  It  then  pleads,  that  a  decree,  to  which  the  court  haft 
already  adverted,  was  extracted  and  personally  served  on  Mrs.  Connel<> 
ly,  on  which  these  proceedings  are  founded.  I  do  not  think  it  neces- 
sary to  go  into  minute  details,  but  I  believe  I  have  stated  correctly  the 
effect  of  that  allegation ;  there  were  the  steps  preparatory  to  Mr.  Con- 
nelly being  admitted  to  holy  orders  in  the  church  of  Rome, — there 
was  the  vow  of  perpetual  chastity,  the  vows  of  perpetual  poverty  and 
obedience,  the  entrance  into  a  religious  community,  by  both  parties,  -^^ 
and  further,  the  establishment  of  a  religious  community  in  this  country. 
The  law  is  pleaded  in  the  twenty-first  article  of  the  allegation,  in  the 
following  terms :  '^  That  the  following  are  rules  of  the  Roman  Catholic 
church,  applicable  to  the  question  at  issue  between  the  parties  in  this. 
eause,  derived  from,  and  regulated  by,  its  written  laws  or  canons  in 
that  behalf,  and  of  which  the  principal  are  to  be  found  in  the  Decretals, 
lib.  3,  tit  32,  '  De  Conversione  Qn^ugaiorunhy^  to  wit"  Then  follow 
these  rules :  1.  ^  That  a  husband  and  wife,  po9t  tnatrinumiuni  consum' 
maiUMy  may  lawfully  separate  by  mutual  consent,  in  order  that  they 
may  enter  into  religion  severally,  to  wit,  by  the  husband  taking,  holy 
orders,  and  the  wife  making  a  vow  of  perpetual  chastity,  and  enter- 
ing a  leUgious  house,  or  there  being  professed  and  taking  the  veil" 
2.  *^  That  a  separation,  founded  onsuch  mutual  consent,  and  for  such 
purpose  as  aforesaid,  after  such  (Hders  have  been  taken  and  such  vow 
or  profession  made,  though  not  annulling  such  nuUriffunUum  consuTti' 
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matufni^  debars  the  parties  in  perpeti0um  ab  omm  usu  efusdem,  and  from 
that  time  forth  alter  alteram  repetere  non  potest?^  3.  *^  That  a  8epa« 
ration  of  husband  and  wife  by  mntual  consent,  for  sach  views  and 
objects  as  aforesaid,  mast  be  approved  of  and  allowed  of  by  the  pope^ 
upon  the  petition  ojf  the  parties,  and  his  rescript  of  snch  approval  and 
allowance,  upon  the  religious  profession  of  the  husband  and  wife 
severally,  or  the  ordination  of  the  husband,  and  the  vow  or  religious 
profession  of  the  wife,  as  aforesaid,  has  all  the  force  of  a  judicial  sen- 
tence,"—  so  that  this  rescript,  originally  pleaded  as  tantamount  to  a 
separation,  and,  secondly,  to  the  effect  of  a  sentence  of  separation,  is 
here  stated  to  have  the  force  of  a  judicial  sentence,  —  "such  rescript 
being  deemed  a  conditioned  sentence  from  the  time  of  its  issue,  but 
having  its  full  force  and  vigor  from  the  moment  that  the  conditions 
mentioned  or  referred  to  in  the  rescript  have  been  fulfilled."  And  it 
goes  on  to  plead,  "  And  so  much  was  and  is  well  known  to  the  judges 
and  advocates  presiding  or  practising  in  Roman  Catholic  eoclesiasti* 
cal  courts,  and  others  of  reputation  for  their  skill  and  knowledge  of 
the  law  as  there  administercxl ;  and  is  also  laid  down  by  divers  authors 
of  eminence  ^nd  authority  on  that  subject"  I  say  nothing  as  to  the 
mode  of  pleading  the  law  as  applicable  to  the  case ;  it  is  certainly 
something  out  of  the  usual  course  of  pleading;  but  considering  this  to 
be  the  law,  at  least  for  present  purposes,  I  am  bound  to  consider  this 
the  law  by  which  the  Roman  Catholic  subjects  of  Rome  are  governed. 
Admitting  that  to  be  the  fact,  the  question  remains  to  be  considered, 
What  is  the  effect  of  this  law,  as  applicable  to  the  circumstances  of 
this  particular  case ;  that  is,  of  a  marriage  of  American  subjects,  being 
Protestants  at  the  time  of  marriage,  and  afterwards  abjuring  that 
faith,  and  being  admitted  members  of  the  Roman  Catholic  church, 
and  the  husband  takine;  orders  in  that  church  ? 

Now,  admitting  the  Taw  to  be  such  as  it  is  here  pleaded,  the  whole 
question  is  not  determined  by  that  fact-,  because,  in  order  to  make 
this  a  law  binding  in  this  countnr,  it  must  be  shown  that  it  has  been 
received  into  this  country,  and  tnat  this  country  is  bound  to  respect 
that  law  of  the  church  in  Rome.  We  all  know,  that,  in  questions 
of  marriage  contract,  the  lex  loci  contractus  is  that  which  is  to  deter* 
mine  the  statm  of  the  parties ;  but  we  do  not  know,  nor  has  a  case 
been  cited  to  prove,  that  those  laws,  peculiar  to  a  particular  state, 
which  are  no  part  of  the  jus  s^entium,  are  necessarily  taken  notice 
of  by  other  countries.  These  laws  are  peculiar  to  the  country  in 
which  they  are  enacted,  and  are  not  binding  in  other  countries  in 
which  the  parties  may  come  to  reside.  It  is  not,  therefore,  sufficient 
to  say  that  the  law  of  Rome  has  done  so  and  so ;  it  must  be  shown 
that  the  law  of  Rome  is  for  this  purpose  the  law  of  this  country; 
and  that  is  the  manner  in  which  tMs  subject  of  marriage  contract  has 
been  considered  and  distinguished  in  some  respects  from  other  con* 
tracts.  In  cases  which  have  come  before  these  courts,  the  court  has 
adopted,  as  to  the  marriage,  the  lez  loci  contr€uUuSj  but  not  adopted 
the  lez  loci  contractus  because  it  is  the  lex  loci  contractus^  but  because, 
the  contract  having  been  entered  into  in  a  foreign  country,  the  law 
of  England  |idopts  that  law  as  part  of  its  own  law.    It  may  be  proper 
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that  the  court  should  refer  to  some  of  these  aathorities,  for  the  pur- 
pose of  showing  the  manner  in  which  these  contracts  have  been 
considered,  and  as  to  the  extent  to  which  the  law  of  the  lex  loci  con- 
tractus  is  to  be  applied  in  considering  these  marriage  contracts. 
Now  the  first  case  reported  is  Scrimshire  v.  Scrimshire^  2  Consis.  395. 
It  was  a  case  which  arose  before  Sir  Edward  Simpson,  in  1752. 
That  was  a  suit  for  the  restitution  of  conjugal  rights,  founded  upon 
a  marriage  in  France,  clandestine,  and  forbidden  by  the  laws  of  both 
countries;  with  this  difference,  that  by  the  laws  of  France  such 
marriages  are,  in  all  cases,  absolutely  null ;  whereas  by  the  laws  of 
England  they  were  only  irregular,  but  not  null.  There  had  been  a 
sentence  of  nullity  in  F^nce  upon  the  subject  of  this  marriage,  and 
with  respect  to  that  sentence  Sit  Edward  Simpson  (p.  411)  observed, 
^  The  suit  here  is  for  restitution  of  conjugal  rights,  and  a  sentence  in 
France  is  not,  of  itself^  a  bar  to  such  suit :  it  is  only  evidence  of  what 
the  French  law  is,  by  which  the  court  is  to  try  the  validity  of  the 
marriage  or  contract.    If  there  had  been  no  sentence  in  France,  the 

Eitty  might  have  showed  that  it  was  not  a  good  marriage  by  the 
ws  of  France;  and  he  might  equally  have  denied  the  marriage, 
whether  there  had  been  proceedings  and  sentence  or  not  at  Paris ;  as 
I  take  it  to  be  clear  that  both  parties  in  the  cause  had  obtained 
a  forum  in  France,  where  the  marriage  contract  was  entered  into,  and 
by  marrying  there  had  subjected  themselves  to  be  punished  by  the 
laws  of  the  country  for  a  clandestine  marriage,  and  had  also  subjected 
the  validity  of  the  contract  to  be  tried  by  the  laws  of  that  country ; 
as  the  contract  itself,  or  the  marriage,  being  according  to  the  form 
of  that  country,  was  meant  to  be  a  marriage  or  not,  according  to  the 
laws  of  that  country,  which  is  still  more  strongly  shown  in  this  case, 
by  inserting  the  words,  'if  holy  church  shall  it  admit.'"  He  went 
on  again:  "As  both  the  parties,  by  celebrating  the  marriage  in 
France,  have  subjected  themselves  to  the  law  of  that  country  renting 
to  marriage,  and  as  their  mutual  intention  must  be  presumed  to  be, 
that  it  should  be  a  mamage  or  not,  according  to  the  laws  of  France, 
I  apprehend  it  is  not  in  the  power  of  one  of  the  parties,  by  leav- 
ing tfie  place,  to  draw  the  question  of  the  marriage  or  contract,  ad 
aliud  exameny  to  be  tried  by  different  laws  than  those  of  the  place 
where  the  parties  contracted.  They  may  change  the  forumj  but  they 
must  be  ixied  by  the  laws  of  the  country  which  they  left  This 
doctrine  of  trying  contracts,  especially  those  of  marriage,  according 
to  the  laws  of  the  country  where  they  were  made,  is  conformable  to 
what  is  laid  down  in  our  books,  and  what  is  practised  in  all  civilized 
countries,  and  what  is  agreeable  to  the  law  of  nations,  which  is  the 
law  of  every  particular  country,  and  taken  notice  of  as  such."  Then 
he  goes  on  to  state  some  of  the  authorities,  Sanchez  and  others,  to 
which  it  is  not  necessary  now  to  refer.  In  another  part  he  makes 
these  observations,  p.  416 :  ^  Why  may  not  this  court,  then,  take 
notice  of  foreign  laws,  there  being  nothing  illcfgal  in  doing  it?  From 
the  doctrine  laid  down  in  our  books,  the  practice  of  nations,  and  the 
mischief  and  confusion  that  would  arise  to  the  subjects  of  every 
country  firom  a  contrary  doctrine,  I  may  infer  that  it  is  Jlie  consent 
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of  aU  nations,  that  it  is  the  jtis  gentivm^  that  the  soIemRities  of  the 
different  nations  with  respect  to  marriages  should  be  observed,  and 
that  contracts  of  this  kind  are  to  be  determined  by  the  laws  of  the 
country  where  they  are  made.  If  that  principle  is  not  to  gov^n 
such  cases,  what  is  to  be  the  rule  where  one  party  is  domiciled  and 
the  other  not?  The  jus  gentium  is  the  law  of  every  country,  and 
is  obligatory  on  the  subjects  of  every  country.  Every  country  takes 
notice  of  it ;  and  this  court,  observing  that  law  in  determining  upon 
this  case,  cannot  be  said  to  determine  English  rights  by  the  l^ws  of 
France,  but  by  the  law  of  England,  of  which  the  jus  gentium  is  part." 
And  that  is  the  rule,  and  the  effect  of  the  observations  made  by  Lord 
Stowell  in  Dalrymple  v.  Dalrymple^  where  he  says,  the  law  of  Eng- 
land has  adopted  the  law  of  lex  loci  contractus  as  a  part  of  its  own 
law,  and  we  are  to  be  governed  by  that  law  in  determining  the  ste^us 
constituted  by  contract  in  a  foreign  country.  Sir  Edward  Simpson 
says,  "  All  nations  allow  marriage  contracts ;  they  are  juris  gentium^ 
and  the  subjects  of  all  nations  are  equally  concerned  in  them ;  and 
from  the  infinite  mischief  and  confusion  that  must  necessarily  arise 
to  the  subjects  of  all  nations  with  respect  to  legitimacy,  successions, 
and  other  rights,  if  the  respective  laws  of  different  countries  were  only 
to  be  observed  as  to  marriages  contracted  by  the  subjects  of  those 
countries  abroad,  all  nations  have  consented,  or  must  be  presumed  to 
consent,  for  the  common  benefit  and  advantage,  that  such  marriages 
should  be  good  or  not,  according  to  the  laws  of  the  country  where 
they  are  made.  It  is  of  equal  consequence  to  all,  that  one  rule  in 
these  cases  should  be  observed  by  all  countries;  that  is,  the  law 
where  the  contract  is  made."  So  that  upon  this  point,  followed  by 
the  other  cases,  Harford  v.  Morris^  and  Dalrymple  v.  Ikdrympie^  in 
order  to  ascertain  what  the  status  of  the  parties  is,  you  must  have 
recourse  to  the  law  of  the  country  where  the  contract  is  entered  into. 
The  question  upon  this  part  of  the  subject  is  well  stated  by  Mr. 
Burge,  in  his  very  useful  work  on  the  Colonial  Laws.  Discussing 
the  question  of  the  status  of  parties,  after  a  number  of  cases  and 
several  authorities  to  which  he  refers,  he  concludes  in  this  way,  sum* 
ming  up  his  statements,  (vol.  1,  p.  681 :)  "  The  lex  Ibci  contractus  is 
and  ought  to  be  invoked  only  for  the  purpose  of  ascertaining  whether 
that  which  is  represented  to  be  a  marriage  is  so  in  law ;  or,  in  other 
words,  whether  the  relation  or  status  of  husband  and  wife  has  been 
legally  constituted.  When  that  purpose  is  answered,  and  it  has 
been  ascertained,  that,  according  to  that  law,  a  valid  marriage  has 
been  contracted,  as  the  connection  of  the  parties  vrith  the  country  in 
which  that  law  exists,  and  consequently  their  subjection  to  that  law, 
ceases,  so  the  law  itself  ceases  to  be  the  rule  or  authority  which 
governs  their  conduct,  or  regulates  their  rights  and  obligations.  The 
contract  or  consent  on  which  the  status  of  husband  and  wife  is 
founded  should  be  considered  as  perfectly  distinct  from  the  status 
itself.  The  latter  is  juris  gentium^  and  its  relations  extend  so  far 
beyond  the  parties  themselves,  that,  unlike  a  contract,  it  is  not  in 
their  power  to  prescribe  for  themselves  the  rights  which  it  shall 
confer  or  the  obligations  which  it  shall  impose  on  them.     It  cannot, 
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like  an  ordinaiy  contract,"  he  says,  ^  be  dissolved  by  their  mutual 
consent  Although  incurable  insanity  or  any  other  impediment 
should  intervene,  rendering  the  one  party  incompetent  to  perform  his 
part  of  the  contract,  and  therefore  defeating  the  end  and  object  of  the 
marriage,  still  the  siains  will  subsist"  It  is  not  suggested,  in  this 
case,  that  the  marriage  contract  is  dissolved,  but  is  only  suspended 
during  the  continuance  of  the  parties  in  the  state  in  which  they  have 
placed  themselves.  But,  again,  upon  the  question  of  the  dissolution 
of  this  contaract  by  the  mutual  consent  of  the  parties,  he  says,  (and 
he  is  citing  from  Huber,)  ^  Solvitur  matrimonium  partium  consensu 
nullo  modo,  quia  non,  ut  reliqui  contractus  mere  consensuales,  status 
prior  conjugum  potest  redintegrarL"  Not  by  the  consent  of  the 
parties  alone  can  the  marriage  be  dissolved,  because  it  differs  from 
those  other  contracts,  which  are  merely  agreements  which  the  parties 
themselves  may  put  an  end  to,  if  they  think  proper,  and  then  they 
are  restored  to  their  former  state  and  condition ;  but  in  the  case  of 
matrimonial  contracts,  <'  nullo  modo,  quia  non,  ut  reliqui  contractus 
mere  consensuales,  status  prior  conjugum  potest  redinteerari." 

Now  we  come  to  the  other  point:  "  The  municipal  law  of  every 
country  takes  upon  itself  to  denne  and  declare  the  ricfhts,  duties,  and 
obUgationa  which  shaU  be  incident  to  the  status  of  marriage,  whether 
that  status  has  been  originally  constituted  under  its  own  law,  or 
under  that  of  any  other  country.  It  would  be  deprived  of  its  legiti* 
mate  power,  if  persons,  by  importing  the  regulations  prescribed  by 
the  law  of  some  other  country  for  their  exclusive  government,  could 
withdraw  themselves  from  those  which  the  municipal  law  of  the 
country  in  which  they  reside  had  prescribed  for  all  its  inhabitants.  It 
is  not,  therefore,  to  tiie  law  by  which  the  status  is  originally  consti- 
tuted, but  to  the  law  which,  after  it  has  been  constituted,  defines  its 
rights,  conditions,  duties,  and  obligations,  that  resort  must  be  had  in 
ascertaining  what  these  conditions,  rights,  duties,  and  obligations  are." 
It  is  not,  therefore,  to  the  law  of  Rome  that  we  are  to  look  for  the  con- 
ditions, the  rights,  the  duties,  .and  the  obligations  which  arise  from 
the  status  which  has  been  constituted  by  the  law  of  Rome,  or  rather 
by  the  law  of  the  United  States  of  America ;  but  we  must  look  to  the 
law  of  England  for  those  rights,  and  duties,  and  obligations  which 
proceed  from  the  relation,  which  is  that  of  husband  and  wife ;  and 
unless  it  can  be  shown  that  the  law  peculiar  to  foreign  countries,  the 
law  peculiar  to  Rome,  or  which  has  been  adopted  by  other  countries 
where  the  Roman  Catholic  religion  prevails  —  unless  it  can  be  shown 
that  this  law  has  been  imported  to  this  country,  and  become  part  of 
the  law  of  this  country,  we  must  look  to  the  law  of  this  country  for 
the  purpose  of  ascertaining  what  are  the  duties,  and  responsibilities, 
and  liabilities,  and  consequences  which  arise  from  the  married  state 
contracted. 

Now,  I  have  had  no  cases  cited  to  me  in  which  the  law  of  Rome, 
with  respect  to  this  part  of  the  case,  has  been  adopted  here ;  nay, 
even  in  this  country,  when  the  Roman  Catholic  religion  prevailed 
here,  it  is  quite  dear  that  the  foreign  professions  were  not  regarded 
in  this  country  at  all.  It  was  stated  in  the  argument  by  one  of  the 
voi<.  11.  49 


578  ECCLESIASTICAL  COURTS,  1850-51. 

Connelly  v.  Connelly. 

learned  counsel  —  properly  stated,  too -—that  the  foreign  professions 
were  not  regarded  here  when  the  Roman  Catholic  religion  was  the 
religion  of  this  country.  I  was  referred  to  Co.  Litt  131,  a.  That 
high  authority,  speaking  of  persons  who  are  forbidden  to  sue,  who  by 
law  are  incapacitated  from  suing,  says,  ^  The  fifth  is,  where  a  man  is 
entered  and  professed  in  religion.  If  such  a  one  sue  an  acdon,  the 
tenant  pr  defendant  may  show  that  such  a  one  is  entered  into  religion 
in  such  a  place,  into  the  order  of  St.  Benet,  and  is  there  a  monk  pro- 
fessed,  or  into  the  orders  of  friars,  minors,  or  preachers,  and  is  there  a 
brother  professed,  (and  so  of  other  orders  ol  religion,  &c.,)  and  ask 
judgment,  if  he  shall  be  answered.  And  the  cause  is  this:  that 
when  a  man  entereth  into  a  religion,  and  is  professed,  he  is  dead  in 
the  law,  and  his  son  or  next  cousin  incontinent  shall  inherit  him,  as 
well  as  though  he  were  dead  indeed."  Upon  this  Lord  Coke  says, 
"^  It  is  to  be  observed,  that  a  man  doth  enter  into  religion  at  his  first 
coming,  and  liveth  under  obedience,  but  he  is  not  professed  tiU  a  year 
be  past,  or  some  time  of  probation.  And  he  is  said  to  be  professed 
when  he  hath  taken  the  habit  of  religion,  and  vowed  three  things  — 
obedience,  wilful  poverty,  and  perpetual  chastity ; "  and  therefore  our 
author  saith  here,  "  entered  and  professed."  Therefore  I  take  the  law 
of  Rome  to  be,  that  a  person  is  not  professed  until  he  has  taken  the 
habit  of  religion,  and  the  vow  of  obedience,  wilful  poverty,  and  per- 
petual chastity :  then  he  is  said  to  be  entered  and  professed.  J3ut 
in  132,  b,  note^  we  find  it  stated  in  this  way:  <<And  if  one  joint 
tenant  be  professed  in  religion,  the  land  shall  survive  to  the  other.  If 
a  man  or  woman  be  professed  in  religion  in  Normandy"  —  this  is  the 
point  to  which  the  attention  of  the  court  was  directed  —  "or  in  any 
other  foreign  part,  such  a  profession  shall  not  disable  them  to  bring 
any  action  in  England,  because  it  wanteth  trial ;  but  they  must  be 
professed  in  some  house  of  religion  within  this  realm,  for  that  may 
be  tried  by  the  certificate  of  the  ordinary ;  so  as  of  foreign  profes- 
sions the  common  law  taketh  no  knowledge."  So  that  in  this  case 
of  foreign  profession,  of  whatever  had  taken  place  at  Rome,  this 
country  at  that  time  took  no  notice  whatever.  Now,  in  this  case, 
then,  what  is  the  law  of  this  country  with  respect  to  the  rights,  the 
duties,  and  the  obligations  which  arise  out  ot  the  contract,  of  mar- 
riage ?  Why,  one  of  them  is  undoubtedly  the  cohabitation  of  the 
parties.  This  is  the  law  of  this  country  universally  —  a  part  of  the 
necessary  duties  and  obligations  arising  out  of  the  marriage  contract 
—  the  marriage  contract  which  was  entered  into  between  the  parties. 
It  will  not  permit  the  parties  voluntarily  to  separate  themselves  from 
each  other,  and  to  dispense  for  themselves  with  that  obligation  which 
is  part  of  the  contract  into  which  they  have  entered.  It  cannot  be 
by  the  mutual  consent  of  the  parties  ^at  this  contract  can  in  any 
manner  whatever  be  released.  In  the  same  book  to  which  I  have 
already  referred,  and  which  is  supported  by  all  the  cases  which  have 
been  determined,  Mr.  Burge  (p.  499)  states  the  matter  in  these 
words :  "  Divorce  cannot  be  effected  by  the  mere  private  agreement 
of  the  parties,  but  must  be  awarded  by  judicial  sentence  after  the 
party  has  been  duly  summoned,  and  satisfactory  proof  of  the  cause 
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on  which  it  has  been  songht  has  been  adduced."  So  that  here,  ac- 
cording to  the  general  law  prevailing  in  this  country,  it  seems  that 
separation  cannot  be  effected  by  the  mere  private  agreement  of  the 

})arties  —  it  must  be  awarded  by  a  judicial  sentence;  which  is  in  con- 
brmity  with  the  doctrine  in  Evans  v.  Evans,  and  a  vast  number  of 
cases,  which  it  is  useless  to  refer  to,  because  it  is  the  e very-day  prac- 
tice in  these  courts. 

Even  though  deeds  should  be  entered  into  by  mutual  consent,  a 
party  may,  when  he  thinks  proper,  recede  from  that  agreement,  and 
call  upon  the  other  party  to  perform  the  duties  and  obligations  of  the 
marriage  contract  entered  into  between  them.  Now,  then,  what  is 
the  distinction  which  is  made  here  ?  Why,  that,  by  the  law  of  Rome, 
these  parties,  under  the  circumstances  which  are  stated  in  these  arti- 
cles of  the  allegation,  are  entitled  to  live  separate  and  apart  from  each 
other.  Is  this  law  binding  here  ?  I  can  find  no  authority,  nor  have  I 
been  referred  to  authorities,  by  which  this  court  could  be  justified  in 
stating  that  parties  coming  to  this  country,  and  residing  here,  are  not 
subject  to  the  law  of  this  country,  so  far  as  its  own  matrimonial  rela- 
tions are  concerned ;  so  far  as  its  own  municipal  laws  are  concerned. 
Parties  cannot  come  here  and  say  that  the  law  of  a  country  of  which 
they  are  not  natives,  and  in  which  they  have  not  been  naturalized,  but 
admitted  to  certain  offices,  shall  set  aside  those  obIi£;ations  which, 
according  to  our  law,  are  the  necessary  consequence  of  the  marriage 
contract  into  which  they  have  entered.  That  is  quite  a  diflferent  con- 
sideration from  that  part  of  the  case  which  depends  on  the  lex  loci 
contractus.  Therefore,  until  it  is  shown  to  me  that  the  law  of  this 
country  recognizes,  in  its  own  character,  the  law  of  the  church  of 
Rome,  I  am  not  at  liberty  to  attend  to  those  municipal  regulations, 
and  those  peculiar  regulations,  which  are  only  binding  upon  the  sub- 
jects of  Rome,  whether  they  are  resident  in  the  territories  of  that 
country,  or  in  those  countries  where  the  laws  of  Rome  are  respected 
and  treated  as  a  part  of  the  law  of  the  country.  Now,  something  was 
said,  and  properly  said,  upon  a  sentence  of  separation ;  and  a  sentence 
of  separation  pronounced  by  a  competent  court  is  undoubtedly  entitled 
to  considerable  attention.  The  law  was  alluded  to  by  Sir  Edward 
Simpson  in  Scrimshire  v.  Scrimshire^  but  more  particularly  by  Lord 
Stowell  in  Sinclair  v.  Sinclair ,  as  to  the  effect  of  these  sentences  ;  and 
before  I  look  at  what  is  said  to  be  tantamount  to  a  sentence  of  separa- 
tion, let  us  see  what  Lord  Stowell  says  on  that  subject  in  Sinclair  v.  Sin- 
clair, 1  Consis.  296.  Lord  Stowell  says,  "  Something  has  been  said  on 
the  doctrine  of  law  regarding  the  respect  due  to  foreign  judgments;  and 
undoubtedly  a  sentence  of  separation,  in  a  proper  court,  for  adultery, 
would  be  entitled  to  credit  and  attention  in  this  court;  but  I  think  the 
conclusion  is  carried  too  far,  when  it  is  said  that  a  sentence  of  nullity 
of  marriage  is  necessarily  and  universally  binding  on  other  countries. 
Adultery  and  its  proofs  are  nearly  the  same  in  all  countries."  We 
admit  that  the  only  two  grounds  of  separation  in  this  country  are  adul- 
tery and  cruelty.  "  The  validity  of  marriage,  however,  must  depend 
in  a  great  degree  on  the  local  regulations  of  the  country  where  it  is 
celebrated.    A  sentence  of  nullity  of  marriage,  therefore,  in  the  country 


680  ECCLESIASTICAL  COURTS,  1850-61. 

■  '  ■  ■ 

Connellj  v.  Connelly. 

where  it  was  solemnized,  would  carry  with  it  great  authority  in  this 
country ;  but  I  am  not  prepared  to  say  that  a  judgment  of  a  third 
country,  on  the  validity  of  a  marriage  not  within  its  territories,  nor 
had  between  subjects  of  that  country,  would  be  universally  binding." 
That  applies  to  a  sentence  dissolving  a  marriage  which  was  entered 
into  by  parties  in  a  third  country  ;  but  the  passage  to  which  I  meant 
particularly  to  refer  is  this,  which  follows  immediately  afterwards : 
"  The  only  instrument  which  is  produced  as  a  sentence  does  not  con- 
tain a  word  respecting  adultery ;  it  speaks  singly  of  nullity ;  and  parol 
evidence  cannot  be  admitted  to  explain  ana  give  a  totally  different 
effect  to  the  instrument  from  what  it  purports  itself  to  bear."  So, 
here ;  they  plead  it  here  as  a  sentence  which  is  tantamount  to,  or  in 
effect,  a  sentence  of  separation,  and  is  so  considered  to  be  at  Rome. 
The  sentence  itself,  therefore,  must  be  looked  to,  to  see  what  it  does 
import  in  its  own  terms.  Now,  to  be  sure,  to  call  this  a  sentence  of 
separation  is  somewhat  beyond,  I  think,  that  which  the  words  of  the 
instrument  would  wanant  It  is  simply  a  petition  of  Mr.  Connelly, 
with  the  recital  of  circumstances  which  I  have  already  adverted  to ; 
and  it  concludes  in  this  way :  "  In  order  to  accomplish  the  wishes  of 
your  humble  petitioner,  there  remains  one  favor  which  he  now  im* 
plores  from  your  holiness.  With  the  acquiescence  of  the  very  rever- 
end the  superior  general  of  the  Society  of  Jesus,  he  proposes,  before 
entering  that  body,  to  be  promoted  to  the  priesthood ;  and  therefore, 
immediately  afterwards,  during  the  present  Lent,  to  take  minor  orders. 
It  is  necessary,  however,  that  your  holiness  should  be  pleased  to  per^ 
mit  the  petitioner  to  be  promoted  to  the  aforesaid  orders  here  in  Rome, 
by  the  hands  of  his  eminence  the  cardinal  vicar,  without  having 
recourse  to  the  bishop  of  Philadelphia  for  letters  dimissory,  which 
would  occasion  a  very  long  delay,  and  might,  perhaps,  give  rise  to 
some  embarrassment  in  so  delicate  an  affair."  So  that,  in  point  of 
fact,  the  whole  subject  of  this  petition  is,  under  the  circumstances 
which  are  here  stated,  to  obtain  a  dispensation  with  the  necessity  of 
obtaining  letters  dimissory  from  the  bishop  of  Philadelphia,  which 
might,  perhaps,  occasion  long  delay,  and  give  rise  to  some  embarrass- 
ment in  so  delicate  an  affair.  Now,  the  answer  to  this  petition  is  in 
the  following  words  :  "  Upon  audience  of  his  holiness,  the  16th  March, 
1844,  his  holiness  has  graciously  acceded  hereto,  and  grantedf  to  me,  the 
relator,  the  requisite  faculties  to  this  effect,  that,  without  letters  dimis- 
sory from  the  right  reverend  the  bishop  of  Philadelphia,  the  petitioner 
may  be  promoted  to  holy  orders  as  far  as  to  that  of  presbyter  inclu- 
sive, at  Rome,  for  this  special  reason,  that  he  is  considered  as  no  longer 
having  his  domicil  in  the  diocese  from  which  he  came,  not  having 
resided  therein  since  his  conversion  to  the  Catholic  church.  But,  as 
respects  the  mode  and  time  to  be  appointed  for  his  ordination,  his 
holiness  has  considered  that  it  will  be  proper  to  confer  with  the  very 
reverend  father,  the  superior  general  of  the  Society  of  Jesus.  Finally, 
he  has  ordered  that,  before  the  petitioner  be  promoted  to  the  holy 
order  of  sub-deacon,  his  wife  must  take  the  vow  of  chastity."  Then 
follows  the  vow  of  chastity  taken  by  Mrs.  Connelly  in  the  month  of 
June,  1845.     That  is  another  part  of  the  sentence — part  of  the 
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condition  upon  which  is  obtained  the  dispensation  with  the  necessity 
of  obtaining  letters  dimissory  from  the  bishop  of  Pi^iladelphia.  The 
Yow  is  a  vow  of  perpetual  chastity  on  the  part  of  Mrs.  Connelly,  which 
IS  stated  to  be  necessary  before  Mr.  Connelly  can  be  admitted  to  holy 
orders  in  the  church  of  Rome.  That,  in  point  of  fact,  is  the  wholie 
effect  of  that  answer;  it  is  not  a  sentence  of  separation— it  is  not 
indeed  pleaded  as  a  sentence  of  separation,  but  as  tantamount  to,  or 
in  effect,  a  sentence  of  separation — that  is,  as  I  apprehend  it  to  mean, 
that  by  one  entering  holy  orders,  and  the  other  taking  the  vow  of 
chastity,  they  are,  according  to  the  law  pleaded  in  the  twenty-first 
article,  at  liberty  to  live  separate  and  apart ;  but  it  does  not  entitle 
them,  nor  does  it  pronounce  that  they  are  entitled,  to  live  separate 
and  apart  from  each  other  in  the  wsnr  in  which  a  sentence  of  separa* 
tion  is  considered  in  these  courts.  The  consequence  of  being  admit* 
ted  to  holy  orders  in  the  church  of  Rome  may  produce  a  separation 
between  the  parties,  but  it  is  not  the  effect  of  that  instrument  The 
court  must  be  governed  by  the  instrument  to  know  what  the  effect  is, 
and  is  not  to  extend  it  beyond  it  by  parol  evidence.  I  am,  therefore, 
of  opinion,  on  that  part  of  the  case,  that  there  is  no  sentence  of  sep- 
aration pronounced  by  a  competent  court  Then  it  comes  to  be  con« 
sidered,  whether  the  other  circumstances  connected  with  this  case 
are  such  as  to  entitle  the  parties  to  separate  themselves  from  each  other 
in  this  country,  not  subject  to  the  law  of  Rome,  not  holding  the  law 
of  Rome  to  have  effect;  on  the  contrary,  the  rule  of  these  and  other 
courts  being,  that  the  municipal  laws  of  one  country  are  not  binding  on 
another,  except  so  far  as  that  other  country  may  consent  to  receive 
them,  and  be  bound  by  them.  Now,  the  next  question  which  arises  out 
of  the  circumstances  of  this  case  is,  the  profession  in  this  country ;  and, 
in  order  to  make  out  that  point,  recourse  has  been  had  to  the  statute  for 
the  relief  of  his  majesty's  Roman  Catholic  subjects ;  that  is,  the  10  Geo. 
4,  c.  7.  The  title  of  the  act  is,  "  An  act  for  the  relief  of  his  majesty's 
Roman  Catholic  subjects,"  passed  on  the  13th  April,  1829.  [The  court 
here  referred  to  the  28th,  29th,  30th,  31st,  33d,  and  34th  sections  of  the 
statute, and  observed  that  they  did  not  apply  to  the  circumstances  of  the 
present  case,  and  that  under  the  37th  section  Mrs.  Connelly  was  ex- 
empted, that  section  enacting,  <^  that  nothing  herein  contained  shall 
extend,  or  be  construed  to  extend,  in  any  manner  to  affect  any  religious 
order,  community,  or  establishment  consisting  of  females  bound  by 
religious  or  monastic  vows."] 

Then  what  does  the  case  come  to  ?  Here  is  a  person,  admitted  to 
holy  orders  in  the  church  of  Rome,  who  was  at  Rome  for  a  tempo- 
rary purpose,  having  no  fixed  domicil  there,  but  so  long  as  his  resi* 
dence  in  Rome  continued  he  was  subject  to  the  law  of  Rome ;  but 
he  did  not  carry  this  law  with  him  when  he  left  Rome,  and  the  law 
of  Rome  would  not  operate  except  so  far  as  this  country  has  con- 
sented to  receive  the  law,  and  act  on  the  conditions  imposed  on  these 
persons,  or  the  immunities  granted  to  them.  It  was  permission  to 
live  separate  from  his  wife  so  long  as  he  lived  at  Rome ;  but  how 
could  he  import  that  to  this  country  ?  Would  it  be  an  answer  to  an 
action  for  debt  for  necessaries  supplied  to  her,  that  she  was  professed 
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in  religion  —  that  she  was  the  head  of  a  religions  community  in  this 
country  —  and  she  was,  therefore,  empowered  by  the  law  of  Rome  to 
live  separate  from  her  husband  ?  Are  there  not  other  cases  which 
might  be  supposed  in  which  the  husband  is  answerable  for  his  wife  ? 
Take  this  case :  suppose  there  should  be  a  suit  for  adultery,  would 
the  husband  be  bound  by  this  foreign  separation,  by  this  professing 
of  religion  at  Rome,  to  abstain  from  bringing  a  suit  for  separation  by 
reason  of  adultery  ?  I  put  it  as  a  case  in  which  it  weuld  be  impos-^ 
sible  to  say  that  the  law  of  Rome  would  be  binding,  so  as  to  leave 
these  persons,  by  the  law  of  this  country,  to  conduct  themselves  as 
persons  free  from  those  obligations  and  duties,  and  not  entitled  to 
those  rights  which  flow  from  the  constitution  of  the  relation  of  hus* 
band  and  wife.  Under  these  circumstances,  therefore,  I  should  be  of 
opinion,  that,  if  the  allegation  was  proved  as  pleaded,  it  would  not 
form  a  bar  to  the  suit  which  is  instituted  by  Mr.  Connelly  for  the 
restitution  of  conjugal  rights.  A  good  deal  was  said  on  the  motives 
by  which  Mr.  Connelly  might  be  supposed  to  have  been  actuated  to 
enforce  the  suit  for  the  restitution  of  conjagal  rights. 

Now,  I  have  no  means  of  judging  of  Mr.  Connelly's  motives,  ex- 
cept from  the  facts  that  appear,  and  which  I  must  take  to  be  true,  on 
this  allegation  now  before  the  court.  The  motives  may  be  good  or 
bad.  Mr.  Connelly  undoubtedly  consented  to  the  separation — to 
that  which  is  said  to  be  tantamount  to  a  sentence  of  separation  be- 
tween himself  and  his  wife ;  but  consent  to  the  separation  is  no  bar 
to  a  sentence  for  the  restitution  of  conjugal  rights  in  this  court.  I 
have  said  that  deeds  of  separation  by  joint  consent  are  not  noticed 
in  these  courts ;  their  practice  is  to  pronounce  a  sentence  for  the  res- 
titution of  conjugal  rights,  notwithstanding  deeds  of  separation  are 
set  up  and  pleaded  as  a  bar.  I  cannot  attend  to  any  argument  to  be 
derived  from  the  motives  which  may  be  supposed  to  have  influenced 
Mr.  Connelly  in  his  proceedings  in  this  case.  But  it  has  been  said, 
that  though  the  court  may  not  consider  this  as  a  case  in  which  the 
circumstances  would  operate  as  a  bar  to  the  suit,  yet  the  court  may 
hold  its  hand,  considering  the  situation  in  which  the  lady  is  placed  by 
the  vows  she  has  taken,  and  not  compel  her  to  a  breach  of  those  vows 
by  enforcing  a  sentence  of  restitution.  Undoubtedly  this  circumstance 
may  be  material  in  the  feelings  of  the  court,  but  would  form  no  ground 
against  its  judicial  sentence.  No  case  has  been  referred  to  in  which 
the  court  has  held  its  hand  in  cases  of  this  description.  The  only  case 
in  which  I  remember  any  thing  like  that  suggested  was  Molony  v.  Mo* 
hmy^  2  Add.  249.  That  was  a  case  certainly  under  very  peculiar  cir- 
cumstances ;  it  was  a  suit  for  the  restitution  of  conjugal  rights  pro- 
moted by  the  husband  against  the  wife.  The  marriage  was  pleaded 
in  the  usual  form,  the  libel  was  in  the  usual  form,  and  the  allegation  of 
the  wife  pleaded  that  the  husband  had  no  residence  but  one  in  Ire- 
land, and  such  was  her  state  of  health,  that  it  was  the  opinion  of  her 
medical  advisers  that  she  could  not  return  to  live  in  Ireland  without 
imminent  danger  to  her  health,  perhaps  to  her  life.  That  allegation 
was  adihitted  by  the  court  with  the  greatest  hesitation,  but  no  further 
steps  were  taken  in  that  cause.     It  might,  perhaps,  be  considered 
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to  come  in  some  degree  within  the  description  of  craelty,  that  he 
shoald  compel  her  to  retorn  to  a  country  where  her  life  might  be 
placed  in  imminent  danger  from  the  nature  of  the  climate  where  she 
wa5  compelled  to  reside.  But  be  that  as  it  may,  it  was  with  the 
greatest  hesitation  that  the-  learned  judge  then  presiding  over  the 
Consistory  Court  admitted  the  allegation ;  but  nothing  further  was 
done  in  it.  Theore  was  another  case  where  something  of  the  kind 
was  thrown  out  under  the  peculiar  circumstances,  Davis  v.  Scotl^  which 
was  oonsidered  to  be  incestuous  adultery^ the  brother  with  the  wife 
of  a  brother.  In  that  case  it  was  suggested  that  there  was  sufficient 
ground  why  the  court  should  not  pronouikse  a  sentence  of  separation, 
the  husband  being  accessory  to  his  own  dishonor;  the  court  was 
pressed  with  the  necessity  of  pronouncing  a  sentence,  notwithstand- 
ing, because  the  husband  might  be  compelled  to  return  to  the  wife, 
who  had  been  guilty  of  incest  with  the  brother.  Liord  Stowell  said, 
the  court  would  consider  whether  it  would  or  would  not  decree  a 
separation  ;  but  nothing  was  done  with  it ;  there  the  matter  rested ; 
the  sentence  of  separation  was  not  pronounced  between  husband  and 
wife,  because  the  court  was  of  opinion  that  the  husband  was  acces- 
sory to  his  own  dishonor.  These  are  the  only  two  cases,  I  think, 
applicable  to  the  suggestion  that  the  court  might  hold  its  hand.  In 
such  a  case  as  this,  has  it  any  right  to  withhold  from  Mr.  Connelly 
the  sentence  which  would  entitle  him  to  have  his  wife  return  to  co- 
habitation ?  What  the  effect  of  the  sentence  might  be  is  a  consid- 
eration into  which  the  court  at  the  present  moment^wiU  not  enter ; 
but  l>eing  of  opinion  that  the  circumstances  here  pleaded  would  not 
be  a  bar  to  the  sentence  prayed;  being  also  of  opinion  that  the 
court  would  not  be  entitled  to  hold  its  hand,  it  is  of  opinion  that  the 
allegation  is  not  entitled  to  be  admitted;  therefore  it  is  rejected 
altogether. 


CoOPfiR  17.   DODD.^ 

April  23,  165a 

6  4-7  Will.  4,  c.  86  —  3  ^  4  Vict.  c.  86,  *.  24—  Canon  68  — 

Pleading. 

. 

A  dergrniAn  refused  to  bury  the  body  of  a  parisliioner,  on  tbe  coroner's  order  for  burial,  tho 
jury  having  returned  a  verdict  of  "found  drowned,'*  assigning  as  his  reason  that  such 
person  had  died  in  a  state  of  intoxication,  or  was  feh  de  se.  The  bishop  of  the  dioceso 
was  patron  of  the  preferment,  and  sent  the  case,  by  letters  of  request,  to  the  Court  of 
AppeaL    The  citation  described  the  clergyman  as  vicar  of  Sc  Peter's : — 

Held,  that  the  mere  opinion  of  the  clergyman  as  to  the  cause  of  death  did  not  justify  his 
refusal  to  bury  \  that  the  bishop  had,  by  tlie  3  &  4  Vict.  c.  86,  s.  24,  the  power  to  send  the 
case  up  by  letters  of  request ;  and  that  the  objection  as  to  description  should  have  been 
raUod  on  protest  or  in  plea. 

This  was  a  proceeding,  under  the  68th  canon,  by  letters  of  request 
from  the  bishop  of  Ely,  promoted  by  Mr.  C.  H.  Cooper,  coroner  for 

1  14  Jar.  724. 
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Cambridge,  against  the  Rev.  E.  Dodd,  vicar  of  St  Peter's,  Cambridge^ 
for  having  refused  to  bury,  in  the  churchyard  of  that  parish,  the  corpse 
of  a  parishioner,  when  applied  to,  after  convenient  warning  given 
him  thereof.  The  decree  issued  from  this  court  on  the  12th  Febro- 
ary,  1849,  and  was  personally  served ;  but  no  appearance  being  given, 
on  the  2d  May  the  court  pronounced  Mr.  Dodd  in  contempt  for  not 
appearing,  and  a  decree  to  see  proceedings  issued,  and  was  personally 
served ;  but  no  appearance  being  given,  in  Trinity  term  articles  were 
brought  in,  and  the  court  assigned  to  hear  on  their  admission  ;  where* 
upon  Mr.  Dodd  appeared  in  person,  under  protest,  which,  when  sub- 
sequently extended,  was  to  the  following  effect :  — 

*' London,  Jane  9,  1849. 

"  Understanding  that  the  official  principal  of  the  Court  of  Arches 
has  pronounced  me  in  contempt  for  not  complying  with  a  primary 
citation,  I,  the  undersigned,  deny  his  jurisdiction  and  right  to  do  so. 
I  ask,  very  respectfully,  why  am  I  cited  out  of  my  proper  diocese,  that 
of  Ely  ?  Is  it  because  of  letters  of  request  on  the  part  of  the  bishop  ? 
Then  on  what  does  the  bishop  ground  his  said  letters  ?  Is  it  on  the 
(so  called)  68th  canon  of  1603  ?  Now  I  protest  and  declare  that  the 
(so  called)  6dth  canon  is  bad  in  law  and  in  religion ;  that  the  letters 
of  request  are  bad  in  law  and  equity :  that  the  primary  citation  is  also 
bad  in  law ;  and  that,  consequently,  the  decree  of  contempt  is  null 
and  void ;  and  that  all  proceedings  depending  upon  it  are,  and  will 
be,  or  would  be,  utterly  unlawful  and  invalid.  And  I  claim  for  my 
defence  and  vindication  the  laws  of  the  realm,  whether  secular  or 
otherwise,  each  and  every,  and  particulariy  the  queen's  majesty's 
ecclesiastical  law,  as  distinguished  from  the  law  and  practice  of  the 
Arches  Court  And  more  particularlv  I  claim  the  statutes  and  the 
canons  hereinunder  mentioned :  23  Hen.  8,  c.  9 ;  25  Hen.  8,  c.  19 ; 
25  Hen.  8,  c.  21,  s.  1,  with  16  Rich.  2,  c.  5 ;  canons  of  1603  and  canons 
of  1640,  (the  valid  canons  for  their  validity,  and  the  invalid  un- 
lawful ones  for  their  intention ;)  not  debarring  myself  from  any  avail- 
able sources  of  authority  and  information.  The  jurisdiction,  then, 
and  the  exercising  of  it,  being  impugned  as  unlawful,  it  is  submitted 
respectfully  to  the  official  principal  for  his  consideration,  whether  our 
laws  permit  any  man  to  be  judge  of  his  own  cause,  seeing  that  the 
decree  of  contempt  must  be  first  pronounced  upon  before  the  suit  can 
be  proceeded  with.  Edward  Dodd,  B.  D." 

This  protest  or  statement,  the  relevancy  of  the  matters  contained 
therein  being  simply  denied  by  the  proctor  for  the  promoter,  came  on 
for  argument. 

Mr.  Dodd,  in  person,  supported  his  protest.  By  the  6th  section  of 
stat.  25  Hen.  8,  c.  19,  the  68th  canon,  when  made,  was  illegal ;  it  was 
repugnant  to  the  common  law  of  the  church  and  of  the  realm.  The 
judge  of  this  court  renders  himself  liable  to  punishment,  under  the 
94th  canon,  for  citing  a  party  out  of  his  diocese ;  the  judge,  therefore, 
has  an  interest  in  this  cause.  By  the  68th  canon  every  person,  not 
denounced  excommunicati  tnajori  excommunicatume^  has  a  right  to 
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Christian  burial ;  whereas  there  are  many  p>er8ons  not  so  denounced 
whom  it  would  be  very  improper  to  bury  with  the  words  used  in  the 
Common  P^yer-book ;  for  instance,  inndels  and  blasphemers.  The 
canon,  therefore,  cohimahds  that  which  is  impious  and  profane. 
What  was  bad  originally  cannot  be  made  good  by  custom.  The 
canons  of  1603  have  not  the  sanction  of  the  church  as  such.  The 
139th  canon  declares  that  the  national  synod  is  that  which  ex- 
presses the  voice  of  the  church  of  England.  The  68th  canon  is  not 
the  voice  of  a  synod,  and  does  not  express  the  true  voice  of  the  church 
of  England ;  it  was  enacted  by  the  provisional  synod  of  Canterbury, 
but  rejected  by  that  of  York  in  the  first  instance,  and  no  archbishop 
was  present  at  the  synod.  The  canons  of  1603  had  the  royal  assent 
in  the  king's  parliamentary  supremacy  only,  not  his  common  law 
supremacy,  under  the  12th  canon  of  1640  the  bishop  is  precluded 
from  sencung  letters  of  request ;  he  should  have  heard  the  case  in 
person. 

Haggard  and  Bayford^  contra.  The  protest  rests  on  two  grounds : 
first,  that  this  court  has  no  jurisdiction ;  secondly,  that  if  it  has  juris- 
dicti6n,  the  judge,  through  an  error,  is  incompetent  to  proceed  in  this 
case.  Neither  of  these  objections  is  sustainable.  The  defendant 
contends  that  the  canons  of  1603  do  not  bind  him ;  that  those  of 
1640  are  more  binding;  but  he  has  adduced  no  authority;  whilst 
the  provisions  of  3  &  4  Vict,  c  86,  are  wide  enough  on  every  ground 
to  give  the  court  jurisdiction  in  this  case.  Kemp  v.  Wickes,  3  Phillim. 
264.  Mastin  v.  Escott^  2  Curt  692.  Titchmarsh  v.  Chapman^  1 
Robert  175. 

The  COURT  overruled  the  protest,  on  the  grounds  that  the  canons 
of  1603,  although  not  binding,  proprio  vigore^  on  the  laity,  are  so  on 
the  clergy;  that  the  canons  of  1640  (Card,  Synod.  I.  380,  no^c)  never 
had  any  binding  authority  in  these  courts ;  that,  under  the  3  &  4 
Vict  c.  86,  the  bishop  of  Ely  had  a  discretion  to  hear  the  matter 
himself,  or  to  send  it  to  this  court ;  and  that,  he  having  exercised  that 
discretion,  and  the  letters  of  request  having  been  sent  and  accepted, 
there  could  be  no  doubt  that  the  court  was  duly  in  possession  of 
the  cause. 

Mr.  Dodd  then  appeared  absolutely  by  proctor,  and  articles  were 
admitted,  without  opposition,  pleading  Mr.  Dodd's  admission  in  1844 
to  the  vicarage  of  St  Giles  with  St  Peter,  Cambridge,  the  said  vicar- 
age comprising  two  separate  benefices,  and  having  separate  churches ; 
and  that  on  the  30th  and  31st  of  December,  1848,  he  was  and  still 
continued  vicar  of  the  said  vicarage  and  parish  church,  and  as  such, 
and  as  a  priest  in  holy  orders  of  the  church  of  England,  he  is  obliged 
to  observe  the  laws,  canons,  and  constitutions  ecclesiastical  of  the 
realm,  the  3  d^  4  Vict  c.  86,  and  the  68th  canon ;  that  on  the  26th 
December,  1848,  William  Hules,  a  parishioner  of  the  said  parish  of 
8t  Peter,  was  found  dead  therein ;  that  the  verdict  of  the  coroner's 
inquisition  declared  that  he  <'  was  found  drowned  and  suffocated  in 
a  certain  ditch  there  situate,  no  marks  of  violence  appearing  on  his 
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body,  but  how  or  by  what  means  he  became  drowned  or  suffocated, 
no  evidence  thereof  doth  appear  to  the  jurors ;  ^  that,  pursuant  to  the 
act  6  &  7  Will.  4,  c.  86,  an  order  for  burial  was  given  by  the  deputy 
coroner  on  the  28th,  and  delivered  on  the  same  day  to  Mr.  Dodd, 
who,  after  reading  the  order,  returned  it,  saying,  "  he  should  decline 
to  receive  it,  unless  the  coroner  would  send  the  depositions  and  the 
verdict ; "  and  on  the  following  morning  he  repeated  such  declaration, 
adding,  "  unless  the  depositions  and  verdict  were  supplied  to  him,  he 
would  not  allow  the  body  to  be  taken  into  the  church,  nor  read  the 
funeral  service  ; ''  that  on  the  29th  December,  Elizabeth  Hules,  wife 
of  John  Hules,  ^on  df  the  deceased,  informed  Air.  Dodd  that  he,  John 
Hules,  wished  his  father  to  be  buried  on  the  Sunday  following,  at 
two  o'clock  in  the  afternoon,  in  St  Peter's  churchyard ;  and  that 
upon  Mr.  Dodd  telling  her  that  he  did  not  think  he  could  bury  him, 
and  upon  her  inquiring  the  reason,  he  stated,  ^<  because  he  died  in  a 
state  of  intoxication ; "  that  on  Saturday,  the  30th  December,  the 
said  John  Hules  informed  Mr.  Dodd  that  he  wished  bis  father  to  be 
buried  the  next  day  in  the  churchyard,  and  that  the  grave  was  ready ; 
that,  in  the  course  of  the  interview  with  John  Hules,  Mr.  Dodd  read 
to  him  portions  of  the  burial  service,  and  told  him  "  that  he  could  not 
read  such  service  over  the  remains  of  his  father,  either  at  that  or  any 
other  time,  nor  bury  him,  as  he  died  intoxicated ; "  adding,  "  Why  do 
you  not  go  to  the  dissenters  ?  they  are  not  so  scrupulous ; "  that  John 
xlules  informed  him,  "  that  if  he  could  get  a  grave  dug  in  the  cem- 
etery he  would,  rather  than  the  body  shomd  remain  unburled,  as  it  was 
changing  very  fast ;  but  that  if  he  could  not  get  a  grave  there,  he  should 
expect  the  vicar  would  bury  him  at  the  time  fixed ; "  that  on  the  next 
morning  (Sunday,  the  31st)  John  Hules  saw  Mr.  Dodd,  at  half  past  eight 
o'clock,  and  told  him  that  "  he  could  not  get  a  grave  in  the  cemetery 
on  that  day,  and  that  there  was  no  alternative,  but  that  the  burial 
must  take  place  in  the  churchyard  on  that  day,  and  that  he  should 
expect  his  father  to  be  burieci  there  according  to  the  forms  of  the 
church  of  England ;"  adding,  "  that  relatives  and  other  friends  had 
come  from  a  distance,  and  could  not  stop  beyond  it,  and  that  the  body 
was  so  offensive  that  the  house  was  scarcely  bearable ; "  that  on  Sun- 
day, the  31st,  both  before  and  after  morning  service  at  the  church  of 
St  Peter's,  notice  was  given  to  Mr.  Dodd  of  the  desire  on  the  part  of 
the  family  of  the  deceased  that  he  should  be  buried  at  or  about  two 
o'clock  in  the  afternoon,  in  the  grave  that  day  prepared  for  his  remains 
in  the  churchyard  of  the  parish  of  St  Peter,  and  that  Mr.  Dodd  de- 
clared on  the  occasion  of  those  separate  notices,  that  "  he  would  not 
bury  him ; "  that  the  corpse  was,  at  the  time  intimated,  brought  to 
the  said  church  and  placed  on  the  bier  near  the  door,  which  was 
found  to  be  closed,  and  it  so  remained  for  upwards  of  an  hour,  during 
which  John  Hules,  the  son,  and  other  friends  of  the  deceased,  re- 
mained waiting  for  the  burial  of  the  corpse,  and  that  after  the  expi- 
ration of  that  period,  John  Hules  and  the  other  friends  of  the  deceased 
returned  with  the  corpse,  which  was  interred  in  a  cemetery  on  the 
following  day. 

Evidence  was  taken  upon  these  articles,  and  at  the  hearing,  — 
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Haggard  and  Bayford^  for  the  promoter,  submitted  that  all  the 
necessary  facts,  inclading  the  warning  and  the  refusal,  were  distinctly 
proved ;  and  that  the  excuse  alleged,  that  the  party  deceased  had  died 
in  a  state  of  intoxication,  was  no  justification  of  a  refusal  to  bury  the 
corpse.     Todd^s  Case^  3  Notes  of  Cas.  Suppl.  51. 

AddatM  and  iZ.  Pkillimore^  for  the  defendant  The  grounds  of 
defence  are  so  many,  that  there  is  great  difficulty  in  knowing  with 
which  to  begin.  First,  the  proceedings  have  been  coram  nonjvdice* 
The  bishop  of  the  diocese  is  the  patron  of  the  preferment  held  by 
Mr.  Dodd.  The  3  &  4  Vict  c  86,  s.  24,  directs,  that  in  such  a  case 
the  archbishop  is  to  act  in  his  stead ;  and  he  might  then  have  pro- 
nounced a  less  sentence  than  suspension,  which  this  court  is  com- 
pelled to  pass  under  the  canon.  Secondly,  there  is  no  proof  that  Mr. 
i)odd  is  vicar  of  St  Peter's.  Thirdly,  the  articles  do  not  impute  any 
offence  to  Mr.  Dodd  on  which  a  sentence  can  be  founded.  The 
simple  refusal  to  bury  is  no  offence  under  the  canon,  which  requires 
convenient  warning ;  and  although  the  heading  of  the  articles  alleges, 
"  after  convenient  warning  given  you  thereof,"  the  antecedent  is  not 
"the  corpse  being  brought  into  the  churchyard,"  but  "when  duly 
applied  to  on  that  behalf ; "  and  this  deficiency  is  not  supplied  by  the 
body  of  the  articles.  The  notice,  to  be  convenient  or  competent, 
must  have  beeif  given  by  a  person  competent  to  give  it;  and  Hules, 
the  son,  says  he  did  not  give  notice.  In  a  criminal  plea,  charging  an 
offence  unaer  a  particular  statute,  the  offence  should  be  so  laid  as  to 
bring  it  within  the  statute.  The  plea  should  negative  all  the  excep- 
tions, and  expressly  aver  that  the  party  deceased  was  not  J'elo  de  se^ 
nor  excommunicate,  nor  unbaptized. 

Sir  H.  Jenner  Fust,  after  stating  the  proceedings  in  the  case. 
The  court  has  thought  it  necessary  to  state  these  proceedings  with 
some  particularity,  because  the  cause,  beginning  at  the  commence- 
ment of  1849,  has  been  protracted  until  now ;  and  it  appears  that  the 
delay  has  in  some  measure  been  increased  by  the  want  of  appearance 
on  behalf  of  Mr.  Dodd,  and  by  his  subsequent  appearance  under 
protest  This  proceeding  is  under  the  68th  canon,  which  inflicts 
the  penalty  of  suspension  for  three  months  upon  a  minister  who 
refuses  to  bury  the  corpse  of  a  parishioner,  which  shall  be  brought 
into  the  churchyard,  according  to  the  form  set  forth  in  the  Book  of 
Common  Prayer,  convenient  warning  having  been  given  to  him 
before,  unless  it  should  appear  that  the  party  deceased  was  under 
sentence  of  the  greater  excommunication  for  some  grievous  sin. 
unrepented  of.  But  accord  j|ig  to  the  rubric  there  are  two  other  ccises 
in  which  the  service  is  not  to  be  read,  where  the  person  is  unbap- 
tized, and  where  he  shall  have  laid  violent  hands  on  himself. 

The  question  is.  Has  Mr.  Dodd  so  conducted  himself,  in  refusing  to 
bury  the  corpse  of  this  person,  as  to  have  incurred  the  penalty  of  the 
canon.  It  will  be  proper  to  consider  in  the  first  instance  some  of  the 
objections  taken  to  the  jurisdiction  of  the  court,  and  the  form  and 
substance  of  the  articles.    The  first  objection  goes  to  the  very  root 
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of  the  whole  proceeding.  The  cause  is  sent  here  by  letters  of  request 
from  the  bishop  of  Ely,  who  is  patron  of  the  benefice  of  which  Mr. 
Dodd  is  the  incumbent,  and  unless  power  is  given  by  the  act  3  &  4 
Vict  c  86,  this  court  has  no  jurisdiction  to  entertain  the  suit  [The 
learned  judge  read  the  twelve  sections  of  the  statute.]  These  see* 
tions  refer  to  proceedings,  either  before  the  commission  or  after  the 
issuing  of  the  commission,  at  the  hearing  before  the  bishop  himselC 
But  the  13th  section  provides,  that  the  bishop  may,  if  he  think  fit, 
send  the  case  in  the  first  instance,  before  a  commission  of  inquiry  is 
issued,  or  after  the  commissioners  shall  have  made  their  report,  by 
letters  of  request,  to  the  CJourt  of  Appeal  of  the  province,  to  be  there 
heard  and  determined.  There  is  nothing  compulsory  upon  the 
bishop :  he  has  the  option,  and  is  at  perfect  liberty,  to  adopt  what 
course  he  thinks  proper.  If  the  act  had  stopped  here,  there  could  be 
no  doubt  of  the  right  of  the  bishop  to  take  the  course  he  deemed  best 
adapted  to  the  circumstances  of  the  case.  But  by  the  24th  section, 
where  the  bishop  is  the  patron  of  the  living,  he  is  prohibited  from 
doing  any  act  save  that  of  sending  the  case,  by  letters  of  request,  to 
the  Court  of  Appeal. 

It  is  upon  the  construction  of  this  section  that  the  court  has  been 
called  upon  to  pronounce  that  it  has  no  jurisdiction  in  this  case. 
This  objection  was,  in  fact,  urged  by  Mr.  Dodd  personally  when  his 
protest  was  argued,  and  the  court  was  of  opinion  that  the  objection 
could  not  be  sustained ;  for  the  act,  by  express  words,  saves  to  the 
bishop  of  the  diocese,  patron  of  the  living  of  which  the  party  accused 
is  incumbent,  the  right  of  sending  letters  of  request :  ^  That  when  any 
act,  save  sending  a  case,  by  letters  of  request,^  to  the  Court  of  Appeal 
of  the  province,''  thus  saving  the  right  of  the  bishop  to  that  extent, 
^  is  to  be  done,  or  any  authority  is  to  be  exercised  by  a  bishop  under 
this  act,  such  act  shall  be  done  or  authority  exercised  by  the  arch- 
bishop of  the  province,  where  the  bishop,  who  would  otherwise  do 
the  act  or  exercise  the  authority,  is  the  patron  of  any  preferment  held 
by  the  party  accused."  If  this  be  not  the  meaning  of  the  words, 
**  save  sending  a  case,  by  letters  of  request,  to  the  Court  of  Appeal," 

,  they  have  no  meaning  whatever.  I  am  clearly  of  opinion,  as  I  was 
when  the  protest  was  argued  by  Mr.  Dodd,  that  this  objection  can- 
not be  sustained ;  that  the  bishop  is  at  liberty  to  send  the  case  here 
by  letters  of  request,  although  he  is  patron  of  the  benefice  of  whicA 
the  party  accused  is  the  incumbent  It  is  said  this  is  a  hardship  upon 
the  party ;  it  possibly  may  be  so,  but  I  cannot  go  out  of  the  words  of 
the  act,  by  which  a  general  power  is  given  to  the  bishop  to  send  the 

•  case  here  by  letters  of  request  The  archbishop,  it  is  said,  might,  if 
he  had  had  an  opportunity  of  exercisftig  jurisdiction,  have  admon- 
ished the  party,  who  might  have  submitted  to  his  authority,  and  be 
is  deprived  of  this  opportunity  by  the  case  being  sent  at  once,  by 
letters  of  request,  to  this  court.  But  the  bishop  is  not  required  to 
give  the  archbishop  the  discretion  of  proceeding  to  hear  the  case,  or 
to  send  it  here  by  letters  of  request;  it  is  his  own  discretion  he  is  to 
exercise.  And  even  if  the  case  had  gone  to  the  archbishop,  and  pro- 
ceedings were  commenced-  before  him,  the  arehbishop  could  not, 
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under  the  6tb  sectioD,  witiiont  the  consent  of  the  party  proceeding! 
inflict  any  other  sentence  than  that  which  the  law  prescribes  for  the 
oflfence  imputed  to  the  party*. 

Another  objection  taken  is  to  the  citation,  an  objection  which  was 
also  taken  by  Mr.  Dodd  when  he  argued  the  question  of  protesrt, 
^  that  he  was  not  rightly  described  in  the  citation,  for  that  St  Peter's 
is  not  a  vicarage,  but  a  perpetual  curacy."  No  allegatioix  has  been 
given  in  on  behalf  of  Mr.  Dodd,  and  there  is  no  evidence  before  the 
court,  as  to  what  the  precise  nature  of  the  benefice  of  St.  Peter's  is. 
But  Mr.  Dodd  is  citea  as  vicar  of  the  parish  church  of  St  Peter's,  he 
has  appeared  in  that  character  to  the  citation,  and  there  is  nothing 
before  the  court  which  would  show  that  St  Peter's  is  not  a  vicarage. 
On  the  contrary,  it  would  seem  as  if  it  was  a  vicarage,  so  far  as  the 
proceedings  in  this  cause  ge.  The  instrument  of  his  collation  states 
that  it  is  to  "  the  vicarage  of  St  Giles  with  St  Peter's  in  Cambridge ;" 
and  it  is  proved,  that  from  that  time  (1844)  he  was  considered  as^ 
and  he  performed  the  duty  of,  incumbent  of  St.  Giles  and  St  Peter's. 
It  is  dear  that  the  benefice  of  which  Mr.  Dodd  is  incumbent  consists 
of  two  parishes,  separate  and  independent,  except  so  far  as  forming 
one  benefice.  They  have  separate  churches,  separate  burial  grounds, 
and  separate  officers.  I  am  of  opinion,  upon  this  j^und,  that  Mr. 
Dodd  having  been  inducted  as  vicar  of  the  parish  of  St  Peter's,  and 
having  appeared  to  the  citation,  there  being  no  plea  on  his  part  set* 
ting  forth  that  the  parish  was  wrongly  described,  this  objection  cannot 
be  maintained.  O^her  objections  were  raised,  one  of  which  was,  that 
the  articles  should  have  alleged  that  the  party  deceased  was  not 
excommunicate,  that  he  had  been  baptized,  and  that  he  had  not 
laid  violent  hands  on  himself.  No  case  was  referred  to  in  this  court 
in  which  it  has  been  held  to  be  necessary  that  the  articles  should 
contain  these  averments.  Reference  was  made  to  proceedings  under 
the  Game  Law,  in  which  it  was  necessary  that  the  want  of  qualifi* 
cation  should  be  specified  in  the  information  before  the  magistrates. 
But  even  supposing  that  the  proceedings  at  common  law  were  t6 
govern  this  court,  there  is  this  materiu  difference,  that  there  is  a 
summary  jurisdiction  given  to  the  justices  to  inflict  a  penalty ;  and, 
in  order  to  bring  parties  within  that  jurisdiction,  it  is  necessary  that 
the  proceedings  should  show  that  they  were  not  exempt  by  possess-* 
ing  a  qualification  ;  but,  in  this  instance,  there  is  a  general  obligation 
upon  the  minister  of  a  parish  to  read  the  service  oi  the  church  over 
the  dead  body  of  a  parishioner,  except  in  certain  cases.  To  bring  a 
person  within  the  summary  jurisdiction  of  the  magistrates,  the  quali« 
fication  must  be  negatived ;  but  it  is  not  necessary  to  negative  the 
exceptions  here ;  it  is  for  the  party  proceeded  against,  if  any  defence 
is  to  be  set  up  on  those  grounds,  to  plead  and  prove  the  exceptions. 

I  come  next  to  the  consideration  of  the  charges  in  the  articles,  and 
I  am  of  opinion  that  the  offence  imputed  to  Mr.  Dodd  is  sufficiently 
stated  in  these  articles ;  and  that,  if  the  facts  there  alleged  be  estal^ 
Ushed  by  evidence,  the  court  must  hold  that  Mr.  Dodd  is  brought 
within  and  subject  to  the  censure  of  the  68th  canon ;  and  this  brings 
me  to  the  consideration  of  the  evidence.  There  are  some  facts 
VOL.  II.  50 
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which  are  beyond  dispate.  It  is  quite  clear  that  Mr.  Bodd  was  the 
minister  of  the  pariah  where  this  penson  died,  and  at  the  time  when 
application  was  made  to  him  for  the  burial  of  the  corpse.  It  is 
quite  clear  that  the  deceased  was  an  inhabitant  of  the  parish,  and  it 
is  proved  that  he  was  a  member  of  the  church  of  England.  It  ia 
also  established  that  the  deceased  was  found  in  a  ditch,  on  the 
morning  of  the  27th  December,  suffocated  and  drowned,  without 
marks  of  violence  on  bis  body;  and  there  was  no  evidence  of  the 
manner  in  which  he  came  by  his  death.  There  is  also  no  doubt  that 
the  coroner's  certificate  was  given,  whatever  may  be  the  effect  under 
the  Registration  Act,  for  the  burial  of  the  corpse,  and  that  the  pro- 
visions of  the  Registration  Act  had  been  complied  with,  and  there 
was  no  impediment  on  that  ground  to  the  interment  of  the  corpse 
with  the  burial  service.  Wilson,  the  constable,  delivered  this  certifi- 
cate, which  he  bad  received  from  the  deputy  coroner,  to  Ready,  who 
placed  it  in  the  hands  of  Mr.  Dodd  on  the  28th,  the  day  on  which 
the  inquest  was  held ;  and  Mr.  Dodd,  according  to  the  statement 
tere,  declined  to  receive  the  certificate,  unless  the  verdict  and  deposi- 
tions were  sent  to  him.  But  there  seems  to  be  some  misapprehen- 
sion on  this  point,  at  least,  whether  more  than  the  verdict  was 
required.  However,  the  deputy  coroner,  before  whom  the  •inquest 
took  place,  declined  to  make  any  addition  to  the  certificate,  inasmuch 
as  it  was  drawn  out  pursuant  to  the  directions  of  the  act  It  is  also 
proved  that  the  body  was  not  buried  on  the  31st  December  in  St 
Peter's  churchyard,  but  was  interred  in  the  cemetery  on  the  following 
day.  The  question  is,  whether  Mr.  Dodd,  having  received  con- 
venient notice  before,  did  decline  or  refuse,  on  the  3Ist  December,  to 
bury  the  body  of  this  person ;  and  it  is  upon  the  evidence  of  six  wit- 
nesses that  tnis  question  must  depend.  [The  court  then  refened  at 
some  length  to  the  evidence,  and  continued.]  The  evidence  fully 
establishes,  that  warning  was  given  to  Mr.  Dodd,  and  that  he  made 
no  objection  to  the  time  fixed,  but  objected  to  the  interment  of  the 
body  at  all,  and  refused  to  bury  the  body,  because  the  deceased  bad 
died  in  a  state  of  intoxication,  and  haa  walked  into  the  river,  facts 
of  which  there  is  no  evidence  whatever,  beyond  the  declaration  of 
Mr.  Dodd  himself,  and  which  do  not  justify  bis  refusal  in  the  present 
case.  As  to  the  warning  or  notice,  there  is  no  precise  form  required 
to  be  used  on  such  occasions ;  it  is.  sufficient  it  intimation  be  given 
to  the  minister  before,  that  is,  before  the  body  be  brought  to  the 
churchyard.  I  am  clearly  of  opinion,  under  the  circumstances  of  this 
case,  that  the  court  has  no  discretion  or  alternative,  but  is  bound  to 
pronounce  a  sentence  of  suspension  for  three  months.  The  court 
would  have  been  glad  if  it  had  a  discretion ;  but  it  has  been  held  by 
this  court,  and  its  judgment  affirmed  by  the  judicial  committee  of 
the  privy  council,  in  the  case  of  Mastin  v.  Escottj  2  Curt  692 ;  4 
Moo.  P.  C.  104,  that  no  other  sentence  can  or  ought  to  be  pronounced 
by  this  court  than  that  prescribed  by  the  canon.  I,  therefore,  pro- 
nounce that  Mr.  Dodd  is  brought  within  the  provisions  of  the  canon, 
and  that  he  be  suspended  from  the  ministry  for  the  space  of  three 
months ;  and  I  also  condemn  him  in  the  costs  of  the  suit 
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Kay  11,  1850. 

Bill  of  Exchange  —  CodidL 

£.  K^  on  his  death-bed,  gave  directions  for  the  writing  a  paper  in  the  form  of  a  bill  of 
exchange  npon  his  agents,  and  this  paper  was  sicned  in  the  presence  of  two  witnessoa, 
who  attested  and  sabseribed  the  same.  Thb  allegation  propounding  snch  paper  as  a 
oodidl  was  admitted. 

The  deceased,  a  captain  in  the  army,  died  at  Mhow,  in  Malva,  in 
the  East  Indies,  on  the  25th  June,  1844,  unmarried,  without  father, 
brother,  or  sister,  but  leaving  a  mother  surviving  him.  He  made  a 
will,  dated  the  8th  of  September,  1843,  which,  on  the  9th  October, 
1845,  had  been  duly  proved  in  the  Supreme  Court  of  Judicature  at 
Bombay,  together  with  a  paper  described  as  a  codicil  to  such  will,  by 
I^eut  Jones,  the  executor  named  in  the  will.  After  disposing  of 
some  legacies,  by  his  will,  the  deceased  appointed  his  mother.  Dame 
Mary  Nicholay,  residuary  legatee ;  and  in  the  event  of  her  death  in 
his  lifetime,  he  substituted  Lieut.  Jones  as  residuary  legatee.  The 
paper  so  proved  as  a  codicil  was  in  the  form  of  a  bill  of  exchange,  as 
wllows:  — 

"  To  Messrs.  Cox  &  Co.,  London. 

^'Mhow,  24th  Jane,  1844. 

^  Gentlemen :  At  twelve  days'  sight,  pay  to  Messrs.  Edmond  &  Co., 
of  Bombay,  on  account  of  Maria  Lucretia  Jones,  the  sum  of  four 
thousand  pounds  sterling. 

^  I  remain,  gentlemen,  your  obedient,  humble  servant, 

ci  fiArdM\  Edmond  Nicholay, 

*^"^-  Late  Capt  in  H.  M  29th  Reg't 

«  Witnesses,  J.  G.  Scott,  Lieut  22d  Reg't,  N.  L 

W.  V.  Jones,  Lieut.  22d  Reg't,  N.  L" 

.  A  caveat  against  probate  of  this  paper  passing  under  the  seal  of 
the  Prerogative  Court  of  Canterbury,  was  entered  on  behalf  of  the 
motjier  of  the  deceased,  the  residuary  legatee  named  in  the  will,  and 
it  was  now  propounded  in  an  allegation  by  the  executor  named  in 
the  will,  Lieut  Jones.  This  allegation  pleaded  the  contents  of  the 
will,  and  then  went  on  to  state,  that  at  the  date  of  the  will  the  de- 
ceased, who  had  previously  quitted  the  29th  regiment,  was  engaged 
to  be  married  to  the  said  Maria  Lucretia  Jones,  then  resident  with 
her  mother,  the  widow  of  a  judge,  in  India ;  that  one  or  more  deed 
or  deeds  of  settlement,  intended  to  have  been  executed  previous  to 
such  intended  marriage,  had  been  prepared  in  England  by  the  testa- 
tor's directions,  and  were  then  sent  out  to  India  for  execution,  the 
said  intended  marriage  between  the  deceased  and  the  said  Maria 
i^.ii.t... ■■-II  ■     ■■         ..I  »  ■      ■ 
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Lncretia  Jones  being  postponed  solely  for  its  or  their  arrival;  that 
such  deed  or  deeds,  howevcar,  did  not  arrive  in  India  nntil  after  the 
death  of  the  testator ;  that  the  testator  had  aooompanied  the  famUy 
of  the  said  Maria  Lncretia  Jones  to  M how,  and  whilst  there  he  was 
attacked  by  the  illness  of  which  he  died ;  and  on  the  24th  Jane,  1844) 
the  testator,  having  been  told  that  his  illness  was  of  so  serious  a  natme 
that  he  could  not  hope  to  live  long,  and  being  ankious  to  provide  for 
his  betrothed  wife,  the  said  Maria  Lucretia  Jones,  by  making  a  codicil 
to  his  will,  and  to  give  and  bequeath  to  her  the  sum  of  4000^,  then, 
as  he  well  knew,  about  to  be  placed  to  his  credit  by  his  mother,  with 
his  agents  and  bankers,  Messrs.  Cox  &c  Co.,  of  Craig's  Court,  Charing 
Cross,  in  the  city  of  Westminster,  under  an  arrangement  with  them 
to  that  effect,  gave  instructions  to  Lieut  Jones  to  dtaw  up  the  codicil 
in  question,  and  which  was  drawn,  at  the  request  and  dictation  of  the 
.testator,  in  the  form  of  a  bill  or  order  on  the  said  Messrs.  Cox  &  Co, 
for  the  sum  of  4000^,  payable  to  Messrs.  Edraond  &c  Co.,  Bombay; 
that  the  said  codicil  was  read  over  to  the  deceased,  and  signed  by  him 
&t  the  foot  or  end  thereof,  in  the  presence  of  two  witnesses,  who  duly 
attested  and  subscribed  the  same.  The  allegation  also  pleaded,  that, 
during  the  interval  between  the  execution  of  the  codicil  and  the  death- 
0f  the  testator,  he  was  perfectly  sensible,  and  expressed  his  satisfaction 
at  having  made  the  provision  contained  in  the  codicil  for  the  said 
Maria  Lncretia  Jones ;  and  concluded  by  pleading  that  Messrs.  Cox 
&  Co,  had  refused  to  pay  the  bill  for  4000l  to  the  agents  of  ACss  Maria 
Lucretia  Jones,  partly  owing  to  the  testator's  death  between  the  date 
of  the  bill  and  its  being  presented,  and  partly  in  consequence  of  notice 
received  by  them  from  the  mother  of  the  deceased  not  to  pay  it ;  and 
^hat  Messrs.  Cox  &  Co.  had  paid  the  balance  in  their  hands  belonging 
to  the  estate  of  the  deceased  (4080/.  1^.  7(L)  into  the  hands  of  the  ac- 
countant general  of  the  court  of  chancery,  pursuant  to  an  order  from 
that  court  in  a  cause  there  pending,  and  entitled  Nicholas  v.  Jones. 
The  admission  of  this  allegation  was  opposed. 

Harding  and  Twissy  against  the  admission  of  this  allegation.  This 
paper  does  not  indicate  sufficiently  a  testamentary  intention.  It  is 
merely  a  bill  of  exchange,  payable  twelve  days  after  sight,  in  favor, 
not  of  the  payee,  but  of  a  third  party.  It  is  nothing  more  than  a 
gift,  inter  vivos j  and  cannot  be  substantiated  in  a  court  of  probate. 

AddoMS  and  Bayford,  contra.  There  can  be  no  doubt  that  the  d^ 
eeased  intended  this  as*a.  codicil  in  favor  of  the  lady  to  whom  he  was 
engaged  to  be  married ;  its  form  may  fiie  peculiar  for  a  testamentary 
instrument,  still  its  form  will  not  affect  its  validity.  Boss  v.  Ewer^ 
3  Atk.  156.  Glynn  v.  Oylander,  2  Hagg.  428.  The  King^s  Prodor  v. 
Daines,  8  Hagg.*  218.  Gladstone  v.  Tempest,  2  Curt.  650.  If  there  is 
a  manifest  intention  that  a  paper  is  to  operate  after  death,  and  it  s 
to  be  consummated  by  that  event,  and  it  remains  uncanceled  or  un- 
revoked, it  must  be  treated  as  testamentary,  and  is  entitled  to  protiate. 
The  facts  of  this  case  strongly  show  that  the  testator  intended  this 
paper  to  operate  as  a  codicil. 
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Hay  «..WiUotighbgr  A  Hill. 

BiR  H.  Jknkrb  Fust.  I  am  of  opinion  tbat  this  allegation  ougbt 
to  be  admitted  to  proof.  Ita  object  is  to  establish,  as  a  te^iamentaiy 
paper  or  codioU  to  the  will  of  the  deceased}  a  bill  of  exchange -**oer- 
tainly  an  unusiial  farm  of  testamentary  instrument;  stall,  if  the  court 
sboald  be  satisfied  that  it  was  the  intention  of  the  deeeased  that  it 
sfaonld  opemte  as  part  of  bis  wiU,  and  if  the  paper  was  duly  exe- 
eated  in  eonfonnity  with  the  {xovisions  of  the  statute,  the  court  would 
be  bound  to  grant,  probate  of  it  Now,  looking  at  the  paper,  it  is  cer- 
tainly not  prima  facie  testamentary.  The  sum  for  which  the  bill  ie 
dmwn  is  made  payable  to  a  trustee;  but,  on  the  other  hand,  it  appears 
to  have  been  signed  la  the  presence  of  two  witnesses,  and  it  remained 
in  the  possession  of  the  deceased  until  his  death.  It  is  pleaded  that, 
at  the  time  the  paper  was  written,  the  deceased  was  on  tiie  point  of 
death,  and  that  be  was  aware  of  that  fact  From  the  decided  cases 
.bearing  on  the  point,  it  is  clear  that  the  paper  would  b^  operativci 
proTided  it  was  the  manifest  intention  of  the  deceased  that  its  validity 
\va8  to  be  consmnmated  by  death ;  such  is  the  principle  laid  down  in 
the  cases  cited  by  the  counsel  in  supp<Nrt  of  the  allegation.  The 
pevson  who  would  derive  the  benefit  from  the  paper  stood  in  such  a 
situation  towards  the  deceased,  since  they  were  under  a  matrimonial 
engagement  towards  each  other,  that  the  bequest  in  her  favor  was  by 
no  means  unreasonable  or  improbable.  I  am  of  opinion  that  this 
allegation  may  be  admitted ;  for  if  the  averments  contained  in  it  be 
proved,  tlus  paper  will  be  entitied  to  probate. 


l^xtxo%ativt    (Sourt. 

Hat  v.  W11.LOUGHBY  &  Hix^L.^ 

Jane  22,  1850. 

Admimsiraticm  Bond — Pradice* 

The  comt  will  not  direct  the  bond  to  be  attended  with,  for  the  pnrpose  of  being  sued  upon 

in  A  eonrt  of  equity. 

In  April,  1848,  letters  of  administration  with  the  will  annexed  of 
J.  H.  were  granted  to  C.  H.  Willoughby,  he,  with  W.  H.  Willoughby, 
«ince  deceased,  and  W.  Hill,  as  his  sureties,  having  executed  the 
usual  bond  in  the  penal  sum  of  SOOOi.  In  January,  1849,  M.  Hay 
and  another,  legatees  in  the  will  of  J.  H.,  filed  a  bill  in  chancery 
a^inst  C.  H.  Willoughby  for  the  due  administration  of  the  estate 
oi  J.  H.,  and  in  the  proceedings  in  that  suit  it  was%ascertained  that 
C.  H.  Willoughby  had  sold  out  and  misapplied  a  sum  of  stocky  part 
of  the  estate  of  toe  deceased.  A  decree  afterwards  issued  from  this 
^court,  at  the  promotion  of  M.  Hay^  citing  the  representative  ol  W. 

1  14  Jar.  750. 
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ISMiMg  V.  AUislon. 

H.  Willottghby  and  W.  Hill  to  akow  caxus/^  v/hy  Hie  said  bond  sboidd 
not  be  pennitted  to  be  soed  for  at  oommon  law,  or  oAerwisej  and 
attended  with,  &c. ;  and  on  motion  the  court  gave  leave  for  the  bond 
to  be  attended  with,  on  being  saed  for  at  common  law. 

Addams  now  moved  the  coort  to  extend  that  oidei^  and  to  direct 
the  bond  to  be  attended  with,  as  well  if  sued  npon  in  a  court  of 

*  equity  aa  if  put  in  suit  in  a  court  of  common  law. 

Sir  H.  Jbnnbr  Fust.    Why  should  I  depart  from  the  usual  course  ? 

'  Unless  you  can  furnish  me  with  a  precedent^  I  have  no  disposition 

.to  go  from  the  common  practice  in  a  matter  where  the  court  has  a 

discretion  whether  the  bond  shall  be  attended  with  at  all,  or  not.    Is 

•  there  not  a  liability  at  law  ? 

Addams.    I  am  given  to  understand  that  it  may  be  a  benefit  to  the 
isucety  to  be  sued  in  equity. 

s 

Sir  H.  Jenner  Fust.     I  shall  not  make  a  precedent  in  this  case. 

Motion  rejected. 


Ilrtrojativt    €  oitrt. 

NODING   V.    AlLISTON.^ 
Jane  S7,  1850. 

WUl  —  Witness  to  —  Presence. 

PoshiTe  evideiioe  of  one  of  tho  rabscriUng  witnessei  negativing  the  fact  of  signine,  or 
ackoowledgment  of  the  lignaturo  by  the  deceased  in  his  preaence,  in  the  absence  of  cir- 
cumstances raising  any  presumption  of  his  being  mistaken,  will  compel  the  court  to 
pronounce  against  the  due  execution  of  a  testamentary  paper. 

A  PAPER  was  propounded  as  the  will  of  John  Howe,  in  an  aflegation 
upon  which  the  two  subscribing  witnesses  and  the  writer  of  the  paper 
were  examined.  The  first  subscribing  witness  deposed,  that  on  his 
going  into  the  room  where  the  will  purported  to  have  been  executed, 
he  found  the  deceased  and  the  two  other  witnesses ;  that  the  writer 
of  the  will  passed  it  to  the  deceased,  saying,  ^  Witness,"  upon  which 
the  deceased  wrote  the  word  "  witness  "  on  the  left  hand  side  of  the 
paper;  and  the  writer  of  the  will  then  pointed  to  the  paper  and 
said,  as  though  speaking  to  the  subscribing  witnesses,  ^  Sign," 
upon  which  \h^  both  signed  their  names,  and  left  directly;  that 
he  had  no  idea  what  the  paper  was,  and  could  not  tell  by  its  ap- 
pearance, for  it  was  folded  over,  and  he  saw  no  writing  on  it  except 
tlie  word  "witness;"  and  that  the  deceased  did  not  rign  in  his  pres- 

i  14  Jar.  904. 
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enoe,  and  he  oouldnot  h«ve  seen  him  sign  aniess  he  had  gone  right 
into  the  room,  as  the  door  opened  invrards,  and  the  deceased  sat  be- 
hind the  door.  The  other  subscribing  witness  deposed,  that  he  came 
into  the  room  first,  and  that  the  deeeased  signed  his  name  before  him, 
but  whether  in  the  presence  of  the  other  subscribing  witness  he  could 
not  tell ;  and  thst,  after  the  deceased  had  so  stgned  his  name,  it  was 
su^iested  to  htili  that  he  should  write  the  word  ^^ witness;"  whereupon 
the  deceased  took  and  wrote  the  word  ^  witness,'^  under  which  the 
witnesses  wrote  their  names.  This  witness  also  deposed,  that  whilst 
the  deceased  was  signing  his  name  he  saw  writing  above  the  signa- 
ture, but  that  when  the  witness  signed  his  own  name  he  saw  no 
writing  except  that  of  the  word  <<  witness,'*  neither  the  signature  nor 
any  part  of  the  writing  being  visible,  because  that  half  of  the  paper 
was  turned  downwards,  and  the  other  half,  then  turned  upwards,  was 
blank,  except  the  word  'witness"  on  it^  The  third  witness,  the^ 
writer  of  the  paper,  deposed,  that  upon  the  subscribing  witnesses 
coming  into  the  room,  the  deceased  told  them  that  he  wanted  them 
to  witness  his  signature,  not  saying  what  the  document  was ;  that 
nothing  passed  as  to  the  contents  or  nathre  of  the  document  in  their 
presence ;  that  the  deceased  in  their  presence  signed  his  name  at  the 
end  of  the  will,  and  they  put  their  names  to  it  under  the  word  ^  wit- 
ness," which  the  deceased  had  written  at  the  deponent's  suggestion, 
and  in  their  presence.  He  had  no  doubt  they  were  both  present  when 
the  deceased  wrote  his  name,  but  they  came  in  separately,  and  the 
thing  was  done  rather  in  a  hurry. 

Jenner  submitted,  upon  this  evidence,  that  the  will  was  proved  to 
have  been  signed  in  the  joint  presence  of  the  subscribing  witnesses ; 
and  he  referred  at  length  to  the  judgment  of  Knight  Bruce,  V.  C,  in 
Cboper  v.  Bockeit,  4  Moo.  P.  C.  C.  434. 

Blardinffy  contra.  Three  questions  may  be  raised :  first.  Did  the 
testator  sign  the  paper  in  the  presence  of  the  subscribing  witnesses  ? 
secondly,  Did  he  acknowledge  his  signature  in  their  presence  ?  third- 
ly. Did  the  witnesses  see  the  signature?  The  evidence  answers  all 
these  questions  in  the  negative.  Hudson  v.  Parker^  1  Robert  26, 
shows  the  necessity  of  the  mental  presence  of  the  witnesses ;  and 
Tribe  v.  Tribe^  13  Jur.  796,  is  an  authority  that  mere  bodily  presence 
is  not  sufficient 

Jenmer^  in  reply. 

Sir  H.  JBifNER  Fust,  (after  stating  tlie  substance  of  the  evidence.) 
Mere  presence  of  the  witness  in  the  room,  without  any  knowledge  on 
his  part  of  what  may  be  going  on,  is  clearly  not  sufficient  to  make  a 
good  execution ;  and  as  the  first  witness  deposes  that  he  never  saw 
the  deceased  sign  his  name,  and  never  saw  the  signature,  the  court 

1  The  paper  was  folded  fW>in  top  to  bottom,  the  writing  and  signature  being  all  to 
the  right,  and  the  word  **  witness  **  to  the  left  of  the  fold. 
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cannot  hold  that  the  will  was  exednted  in  the  presence  of  two  wit« 
nesses  present  at  the  same  time,  and  the  case  &iUb  abort  of  the  required 
proof.  No  doubt  cases  may  occur,  as  in  Blake  v.  Kmg-lUy  3  Cort  547, 
where  circumstances  will  lead  the  court  to  pronounce  against  the 
belief  or  deposition  of  the  witness;  but  this  is  not  a  case  of  that 
kind.  I  must  pronounce  against  the  will ;  but  it  is  a  case  where  the 
costs  must  come  out  of  the  estate.^ 

1  In  New  York,  also,  it  has  been  held  a  seeing;  the  testator  sign,  withdrew  into  aa 

fatal  objection  to  the  proof  of  a  will,  if  adjoining  room,  for  the  purpose  of  Bigning 

one  of  the  witnesses  neither  saw  the  tea-  their  names  more  conveniently,  but  oat 

tator  subscribe,  nor  heard  hira  acknowl-  of  the  testator's  eyesight,  as  he  lay  at 

edge,  his  signature   to  the  instrument  the  moment  of  signing,  this  was  held  io 

Ruthtford  v.  Rtdhe/Mt,  1  Denio,  33.    And  South  Carolina  not  to  be  a  good  atte»- 

80  where  the  testatrix's  name  had  been  tation.    JUynolds  y.  Rofnoldtf  1  Speaia, 

by  anoCher  person  enbacribed  to  the  will  253. 

before  the  attesting  witnesses  were  called  And  so  in  Massachnsetts,  where  two  of 

in,  but  the  testatrix  distinctly  declared  to  the  three  witnesses  to  a  will,  when  signing 

them  both  that  the  paper  was  her  last  will  it  as  each,  were  in  a  different  room  from 

and  testament;  the  will  was  notwithstand-  the  testatrix,  and  not  in  her  preseaot, 

lug  held  not  to  have  been  duly  cKecatad,  view,  or  hearing,  althoiigh  in  a  room  coa- 

for  the  want  of  its  being  signed  bjr  the  nected  by  an  intermediate  room  with  that 

testatrix,  or  having  the  Uaiatrix'a  mgnor  in  which  she  was  lying,  this  was  held  not 

ture  adcnowledged  oy  her  tn  ihtir  presenct.  to  be  a  sufficient  signing  by  such  wit* 

Chaffkt  V.  Tht  Baptiti  MMonary  C<m»m-  nesses  hi  the  prasence  of  the  testatrix, 

fum,  10  Paige,  851    See  Bew^  v.  Detoeg,  Baidry  v.  Potu,  3  Cnahing,  433. 

1  Metcalf,  349.    .^Rna  ▼.  Fidd^  21  Ver-  So  a  signing  by  witnesses  in  the  same 

roont,  257.    Hogan  v.  Gmvenor,  10  Met-  room  where  the  testator  lay  sick  in  bed, 

calf,  54.  with  the  curtains  closed,  but  totally  unable 

An  attestation  made  in  the  same  room  to  draw  them  aside,  wai  hold  not  as^nlag 
with  the  testator  is  presuroed  to  have  been  in  his  prBseaee,  he  not  betog  able  frova 
made  in  his  presence,  until  the  contrary  is  bis  position  to  see  the  witnesses.  7Vi6e 
shown,  2  GreenL  £v.  §  678 ;  and  it  is  v.  Tribe,  I  Rob;  775.  13  Jur.  793.  But 
jprtma  ,/aae  evidence  that  the  testator  did  the  bare  fact  of  the  cnrtains  being  eloeed 
see  the  witnesses  subscribe  the  will,  if  he  might  not,  under  dilfereiit  oircamstaiioeo, 
was  so  situated  that  he  mi^t  have  seen  be  fiilaL  ^emhm  v.  CVarfc,  2  Caiteis,  3201 
them  subscribe  it  Ikw^  v.  Dewqf^  I  In  Eu$9eU  v.  I\iUif  3  Uar.  &>  McHen. 
Metcalf,  349.  But  an  attestation  not  457,  which  was  very  much  considered,  it 
made  in  tlie  same  room  is  presumed  not  was  held  necessaiy  that  the  testator  should 
to  have  been  made  in  bis  presence  until  have  been  able  to  see  the  attestation,  with- 
it  is  shown  to  have  been  otherwise.  JVis«C  out  leaving  hk  bed*  Bee  also  Doe  v. 
V.  AbO,  1  Leigh,  6.  Afim^o^  1  M.  d&  a  294;  2  GxeenL  £v. 

And  where  the  witnesses  to  a  will,  afler  §  67aL 
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€on0i0tor5    Court. 

Hampden  v,  Hampden.* 

Jaly  5,  1850. 

Husband  and  Wife —  Abatement  of  SuU —  Costs, 

In  a  sait  a^iDst  the  husband,  the  wife  retained  to  cohahitation  after  the  caose  was  sot  down 
for  bearmg,  bat  the  cause  was  not  dismissed.  The  proctor  portected  his  hill  for  costs, 
and  sobseqaently  the  wife,  on  alleged  fresh  misconduct  of  the  husband,  again  left  him, 
and  instructed  her  proctor  to  bring  in  additional  articles  pleading  such  misconduct  :— 

JSTeU,  that  the  proctor  was  entitled  to  have  kis  biU  taxed,  and  the  additional  articles  might 
be  brought  in. 

The  proctor  for  the  wife,  In  a  case  of  divorce  against  the  husband 
by  reason  of  adultery,  prayed  leave  to  porrect  his  bill  of  costs ;  the 
proctor  for  the  husbana  objected,  and  in  act  on  petition,  alleged  that 
on  the  4th  of  February  last  the  cause  was  concluded  and  assigned 
for  information  and  sentenqje^  and  papers  delivered  for  the  hearing  on 
the  9th  of  February ;  that  on  the  6th  the  wife  voluntarily  abandoned 
her  suit  and  returned  to  her  husband's  home,  and  resumed  her  cohab- 
itation, whereby  the  hearing  of  the  cause  was  prevented;  that  on  and 
by  reason  of  the  i^tum  to  cohabitation,  the  separate  character  of  the 
wife,  as  a  party  in  the  said  cause,  became  extinct,  and  the  suit  and 
proxy  therein  given  by  her  became  and  were  wholly  and  entirely 
abated  and  abrogated,  and  the  jurisdiction  of  the  court  between  and 
over  the  parties  in  the  cause  wholly  and  entirely  ceased ;  that  the 
citation  in  the  cause  was  served  upon  the  husband  on  the  31st  of 
Julv,  1849,  and  the  marriage  confessed  on  the  29th  of  November ; 
and  that  it  was  in  the  power  of  the  proctor  for  the  wife,  from  such 
time,  to  have  enforced  payment  of  his  costs  from  time  to  time,  and 
at  any  time  previously  to  the  conclusion  of  the  cause,  but  that  the 
proctor  took  no  measures  for  procuring  payment  of  such  costs,  and 
did  not  intend  to  have  such  costs  taxed,  or  niake  any  application  for 
payment  thereof,  until  after  sentence ;  that  the  object  of  the  law  in 
permitting  de  die  in  diem  taxation  was  to  obviate  any  inconvenience 
in  the  progress  of  the  cause  from  the  wife's  want  of  funds,  and  that, 
the  wife's  proctor  having  forborne  at  the  proper  time  to  procure  such 
taxation,  the  court  would  not  now  assist  him,  and  that  his  appoint- 
ment was  extinct  In  answer  to  these  averments  the  proctor  for  the 
wife  alleged  that  when  the  cause  was  about  to  be  hearn,  the  husband 
forcibly  mtroduced  himself  into  the  presence  of  his  wife,  and  took 
away  from  her  by  force  her  infant  child,  and  by  that  means  and 
threats  compelled  her,  against  her  own  inclination,  to  return  to  co- 
habitation, and  to  instruct  her  proctor  not  to  let  the  cause  proceed  to 
a  hearing,  but  that  the  cause  was  still  outstanding,  and  bad  never 
been  dismissed ;  that  subsequently  to  the  premises,  and  on  the  25th 
of  May  last,  the  wife  was  again  compelled  to  leave  her  husband  by 
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readon  of  craelty  and  fresh  acfe  of  ajdaltery,  and  that  such  cixieHj 
and  adultery  are  abofat  to  be  set  up  in  plea  in  additional  articles  to 
the  libel.  The  reply  denied  that  the  wife  bad  been  compelled  to  re* 
tnm  to  cohabitation,  and  the  nciM  of  violence  and  adultery,  but 
admitted  that  she  had  again  left  her  husband's  bouse» 

Owieis^  for  the  husband. 

Addams,  contra. 

Dr.  Lushinoton.  I  am  clearly  of  opinion  that  the  cause  has  not 
abated,  and  consequently  the  proctor Tor  the  wife  is  entitled  to  have 
his  costs  taxed,  and  may  bring  in  the  additional  articles  to  his  libeL 


^x  tt  a  %at\v  t    Court. 

Li  the.  Gk)ods  of  Smith.^ 

Koyember  7,  ISM. 

Probate  of  Will  —  Foreign  Laws. 

DeoeaMd,  domiciled  at  the  Maurithis,  left  an  iraattested  wffl  and  codicil,  which  were  dxHj 
r^stered  in  the  proper  court  there.  Probate  of  both  papers  was  allowed  to  pass,  tM 
mils  Act  not  extending  to  the  Manritias. 

The  deceased,  James  Smith,  Esq.,  late  of  Port  Louis,  in  the  Island 
of  Mauritius,  and  assistant  colonial  secretary  there,  died  on  the  14th  of 
July,  1849,  having  made  a  will,  dated  the  10th  of  October,  1845,  with 
a  codicil  thereto,  bearing  date  the  10th  of  May,  1849.  He  had  been 
many  years  domiciled  in  the  Mauritius.  The  wiU  and  codicil  were 
both  signed  by  the  testator,  but  there  were  no  subscribing  witnesses 
to  either  of  them ;  they  had  been  duly  registered  in  the  proper  court 
at  the  Mauritius. 

Sir  J.  Dodsotij  Q.  A.,  upon  affidavits  stating  the  doiiiicil  of  the 
deceased,  and  that  the  will  and  codicil  had  been  duly  registered, 
which  was  equivalent  to  being  proved,  in  the  proper  court  in  the 
Mauritius,  moved  the  court  to  decree  probate,  following,  according  to 
the  usual  course,  the  grant  of  the  court  where  the  testator  was  domi- 
ciled. The  Statute  c^  Wills  does  not  extend  to  the  Mauritius,  for  it 
has  been  held,  that  no  act  of  FftrHament  made  after  a  colony  is 
planted  is  construed  to  extend  to  it,  without  express  words  show- 
ing the  intention  of  the  legislature  that  it  should ;  Rex  v.  Vaugian, 
4  Burr.  2500;  and  so  the  law  of  a  conquered  country  prevails  until 
that  law  is  altered  by  express  words.    Burge,  Com.  Frel.  Treat  31, 

-  -     —  _  I 
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SIS.  The  game  doctriDe  is  stated  in  1  Steph.  Com.  lotrod.  sect  4,  p« 
100,  in  these  words,  that  the  colonies  are  not  boond  by  an  act  of 
Pariiament,  unless  paddcalarly  named.  But  the  authority  which  is 
perhaps  the  most  in  point  is  In  the  Goods  of  Foy^  2  Curt  328,  where 
probate  of  the  unattested  will  and  codicil  of  an  officer  in  the  East 
India  Company's  service,  made  at  the  Cape  of  Good  Hope  in  March, 
1838,  was  allowed  to  pass  here,  probate  of  those  papers  having 
been  granted  at  the  cape. 

Sir  H.  Jenner  Fust.  The  facts  stated  show  an  intention  of  per* 
manent  residence,  and  satisfy  me  as  to  the  domicil  of  the  testator. 
Then  does  the  Statute  of  WiUs  apply  to  the  colonies,  or  are  all  of 
tiiem  excepted?  I  should,  perhaps,  have  had  some  hesitation  in  de- 
ciding that  question  on  motion ;  but  as  the  affidavits,  stating  the  law 
of  the  Mauritius,  are  made  by  persons  holding  high  official  appoint- 
ments there,  and  who  must  be  presumed  to  be  acquainted  with  the 
law  of  that  island,  I  will  follow  the  grant,  and  allow  probate  of  these 
papers. 


l^vtvo%ativt    (tToitrt. 

In  the  Goods  of  Wells.^ 

March  10,  1851. 

Practice  —  Drusl  Fund. 

6.  W.  o^  his  win  appointed  £.  W.  sole  executor  and  lesidnary  lenitee.  £.  W.  proTcd  tiie 
will  in  the  PrerogatiTe  Court,  and  adminiitered  the  whole  of  the  beneficial  estate  of  S.  W. 
£.  W.  died,  leaying  the  whole  of  his  estate  within  a  local  jurisdiction,  having  made  a  will, 
but  appointed  no  executor  or  residuary  legatee,  administration  with  which  will  annexed 
was  granted  by  the  local  authority  to  the  next  of  kin.  Certain  stock  stood  in  the  name 
of  8.  W.  as  surriving  trustee,  which  was  not  transferred  by  E.  W.  Administration 
granted  to  the  administrators  of  £.  W.  as  administrators  de  bonis  non  with  &e  will  annexed 
of  S.  W. 

This  case  was  moved  on  the  lltb  February  in  the  present  year, 
when  the  thotion  was  rejected.    See  15  Jur.  p.  160, 1  Eng.  Bep.  632. 

Jenner  now  renewed  the  motion.  The  will  of  E.  W.,  having  been 
properly  proved  in  a  local  jurisdiction,  cannot  be  transmitted  to  this 
eourt,  and  the  persons  to  whom  administration  with  that  will  an- 
nexed was  granted  cannot  bv  its  authority  become  E.  W.'s  personal 
representatives.  It  is  true,  the  parties  interested  in  the  fund  might 
join  in  nominating  some  person  to  take  administration  to  S.  W., 
limited  to  the  fund  in  question ;  but  that  course  is  inconvenient  In 
many  respects,  and  expensive,  the  parties  interested  being  numerous, 
and  some  of  them  resident  in  distant  countries. 

I  15  Jur.  369L 
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[He  then  referred  to  several  cases,  from  the  year  1840,  taken  from 
the  registrar's  book,  in  which  administration  had  been  granted  to  the 
representative  of  the  surviving  tmstee  of  a  fund,  and  submitted  that 
such  was  the  course  of  practice,  and  more  convenient  than  a  grant 
to  the  nominee  of  the  parties  beneficially  entitled  to  the  fund.] 

Sir  H.  Jenner  Fust.  I  shall  always  be  very  unwilling  to  alter  the 
practice  which  prevails,  and,  I  presume,  mast  hava  been  found  con- 
venient, in  the  office,  although  I  may  not  see  the  reason  for  that  prac- 
tice. I  shall  therefore  make  this  grant  in  accordance  with  what  the 
cases  referred  to  show  to  be  the  ordinary  practice. 


i 
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ADVOWSON. 
See  T&U8T,  5. 

APPTOAVrr 
See  Pkacticx,  I. 

AGENTa 
See  P&oj>ncTiON  or  Pafbrs,  3. 

ALTERATIONS 
See  Will,  9. 

ANNUITY. 
See  Will,  & 

ANSWER. 
See  pLEADiifo,  1, 5w 

CASES  APPROVED,  &c. 
MipUd  ▼•  Sareombe^  19  Law  J.  Rep.  (n.  b.)  Ezch.  82,  approved,  77. 

CHARITABLE  TRUST. 
See  T&usT. 

CHILDREN. 
See  Will,  5^ 

CODICIL. 
See  Will,  4 

CONTRIBUTORY. 

1.  DqtadL]  A  person  who  agrees  to  take  shares  in  a  projected  company,  whicn 
becomes  abortive,  and  to  pay  a  preliminary  deposit  on  them,  is  not  thereby  rendered 
a  contribatoiy  even  with  respect  to  the  deposit    Coppola  Caatj  77. 

2i  VM  SaU  of  Sham.]    A  shareholder  in  a  joint-stock  company  sold  his  shares  to  a 
troftee  on  behalf  of  the  company,  taking,  pursuant  to  a  resolution  of  the  company, 
VOL.  11.  .  51 
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a  loan  note,  at  a  certain  rate  of  iittereft,  at  five  yearp*  date.    A  regular  eerttficate 

of  transfer  was  g^iven,  and  entry  made  of  the  substituted  shareholdePs  name: — 
Hdd,  that  (in  accordance  with  the  decision  in  MorgtaCi  Ctue  of  the  late  lord  chancel- 
lor) the  vender  <Mf  the  shares  was  still  a  contribotory,  without  qualification,    lioiwf, 
ex  parte,  106. 

See  SHARCHOLDxa. 

cosra 

1.  Rmltoay  Co."]  The  costs  of  the  heir  at  law  of  a  lunatic,  attending  the  master  upon 
a  reference  regarding  the  taking  of  a  portion  of  the  lunatic's  land  by  a  railway 
company,  ordered  to  be  paid  by  toe  company.     Walkery  u  re,  91. 

2.  Fintdo9urt  SwL"]  In  a  foreclosure  suit,  brought  by  mortgagees  against,  amongst 
other  parties,  the  assignees  of  a  tenant  for  life  who  had  executed  the  mortgage 
deed,  the  assignees,  by  their  answer,  stated,  that  before  and  since  the  filing  of  the 
bill  they  had  offered  to  the  plaintiffs  to  disclaim  by  deed,  and  they  disclauned  by 
their  answer :  — 

Hdd^  that  the  assignees  were  entitled  to  their  costs.    ImA  v.  Lomas^  dS. 

d.  Upon  Jfypeal  Mo^ml]  The  costs  of  defendants,  who  succeeded  upon  appeal  mo- 
tion, were  not  mentioned  in  the  judgment  pronounced  upon  the  motion,  but  the 
order  delivered  out  gave  costs  agaust  the  plaintiff:  — 

HM^  that  the  costs  ought  not  to  have  been  given  against  the  plaintiff;  but  they  were 
made  costs  in  the  cause.    Evans  v.  ProUuraCj  &X 

See  Ntu^mry  v.  Marten^  106.    SUvenSy  ex  parte,  152.     Injuhctioh,  3.    Teust,  7 

CREDITOR'S  SUIT. 
See  Practice,  9l 

DEMURRER. 
See  Discovert,  3. 

DEPOSIT. 
See  Contribittort,  1. 

DISCOVERY. 

1.  PUadm^^]  A  biD  for  discovery  m  aid  of  a  plea,  pleaded  by  the  plaintiff  in  eqnilf 
to  an  action  by  a  trustee  upon  a  covenant  entered  into  by  the  plaintiff  in  eoni^  for 
the  payment  of  an  annuity  to  the  plaintiff  at  law,  upon  trust  for  one  C.  N^  stated 
that  the  deed  of  covenant  was  valia  on  the  face  of  it,  but  that  the  consideration  for 
it  was  a  prospective  illicit  cohabitation  subsequently  had  between  the  plaintiff  and 
the  said  C.  N.,  which  had  been  since  discontinued,  and  that  discovery  of  the  true 
consideration  was  necessary  for  his  defence  at  law.  Demurrer  for  want  of  equity 
by  the  plaintiff  at  law  overruled,  no  discovery  being  sought  which  could  by  possi- 
bility subject  him  to  pains  and  penalties.    Btnyon  v.  NkSUfM^  113. 

2.  D€mwrrtr.'\  Although,  where  a  bill  is  for  discovery  and  relief,  it  may  be  demur- 
rable, yet,  where  it  is  for  discovery  only,  in  aid  of  a  defence  at  law,  it  will  not  be 
demurrable,  unless  the  discovery  would  infringe  upon  some  known  role.  lb, 

EVIDENCE. 

Unstamped  Aemjpf.]  Two  issnes  were  directed  out  of  the  court  of  chancery :  one, 
whetncr  £.  R.  had  agreed  to  sell  three  tenements,  adjoining  the  river  T.,  to  J.  R. ; 
the  other  was  whether  the  purchase  money  had  been  paid.  At  the  trial,  an  inade- 
quately stamped  receipt  for  31/.,  from  J.  it.,  ^  being  the  amount  of  purchase  for 
three  tenements  sold  by  me  adjoining  the  river  T.,"  and  signed  by  B.  R^  was 
received  in  evidence,  and  the  jury  ^und  for  the  plaintiff  on  both  issues.  Upon  a 
motion  for  a  new  trial  on  both  issues,  Wiffram,  V.  C.,  thought  that  the  docnmeot  had 
Deen  properly  received  in  evidence  upon  3ie  first  issue,  on  the  antbori^  of    ' 
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Y.  Rom^  13  Jnr.  307,  aad  refnaed  a  aew  trial  upon  that  isaoe,  bnt  gfanted  a  saw  trial 
on  the  second:— 
HMj  by  Lord  Cottenham,  C,  directing  a  new  trial  on  both  issaes,  that  the  documeDt 
had  been  imfnoperly  leoeived  in  evidence  upon  the  first  issue,  **  the  fact  of  payment 
being  one  of  the  means  by  which  the  afiirmative  of  that  issue  mig^t  be  proved," 
and  not  colhUeral  to  the  issue,  as  in  MaiheBon  v.  Rasa.    Evans  v.  ProUurotf  83. 

FAMILY. 
See  Will,  10. 

FORECLOSURE. 
See  Costs,  2.    MoaTGAOE. 

FOREIGN^  PENALTIES. 
See  Production  of  Papers,  3. 

XLLEGITIMATE  CHILDREN. 
Sec  Will,  5. 

INDICTMENT. 
See  Injunction,  3. 

INFANTa 
See  Mwbwy  v.  Marten^  106. 

INJUNCTION. 

I.  Brta€h  of — Moiionto  commiL]  Parties  claiming  to  be  equitable  mortgagees  in 
possession  of  certain  freehold  houses,  commenced  pulling  down  the  wall  of  one 
of  them.  The  party  claiming  to  have  the  legal  estate  thereupon  filed  his  bill 
against  the  equitable  mortgagees,  and  obtained,  ex  parity  an  injunction  to  restrain 
them  from  pullin^^  down,  destroying,  or  damaging  the  houses  or  buildings,  and  from 
removing  or  carrying  away  the  bricks  or  materials  thereof,  and  firom  doing  or  com- 
mitting any  waste,  injury,  or  spoil,  to,  in,  or  upon  the  premises,  or  any  part  thereof. 
The  plaintiff  afterwards  put  workmen  into  the  houses,  who  excluded  the  defendants 
by  shutting  the  doors  ana  windows.  The  defendants  thereupon  obtained  an  entry 
b^  breakmg  a  window  in  one  of  the  houses,  broke  the  lock  of  one  of  the  doors,  and 
ejected  the  plaintiff's  workmen :  — 

Hudt  that,  under  the  circumstances,  no  breach  of  the  injunction  had  been  committed. 
Loder  v.  AmMy  87. 

UL  CmIs.]  Hdi,  also,  that  the  defendant  was  entitled  to  costs,  although  he  had  been 
gailty  of  personal  violence  in  obtaining  possession,  lb, 

3.  Jnd\dment.'\  The  agents  of  the  receiver  in  a  cause,  acting  under  leave  of  the 
court,  took  forcible  possession  of  a  house  occupied  by  a  servant  of  one  of  the  de- 
fendants. An  order  wus  made  restraining  that  defendant  from  prosecuting  an  indict- 
ment against  the  agents.     Tumtr  v.  Turner^  130. 

4.  .Application  to  Parliament.]  The  shareholders  of  the  South  Devon  Railway  Company 
Consisted  of  two  classes,  viz.,  the  proprietors  of  whole  shares,  and  the  proprietors 
of  half  or  guarantied  shares,  and  the  directors  introduced  two  bills  into  Parliament 
to  vary  the  rights  and  privileges  of  the  respective  classes :  — 

Heldy  on  motion  for  an  injunction  by  an  owner  of  whole  shares,  who  alleged  that  the 
proposed  alteration  would  be  injurious  to  the  owners  of  whole  shares,,  that,  having 
re^^rd  to  the  public  character  of  the  company,  the  proposed  scheme  could  not  be 
considered  as  such  a  breacii  of  trust  or  duty  to  the  company  as  would  induce  the 
court  to  restrain  the  directors  from  using  the  name  and  seal  and  credit  of  the  com- 
pany in  introducing  and  prosecuting  the  bill,  they  entering  into  a  similar  undertaking 
to  that  imposed  on  the  defendants  in  Parktr  v.  The  Uxain  JSTavigation  Company, 
But  an  injunction  was  granted  to  restrain  the  application  of  the  funds  of  the  com- 
pany in  prosecuting  the  bill  in  Parliament,  so  far  as  it  proposed  to  affect  the  privi- 
iegea  attached  to  the  half  shares.    And  the  question  as  to  the  payment  of  the 
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eo0ti  to  be  incaired  in  proseentuig  the  bill  wm  reserved.    Skwem  t.  SauOk  De9on 
EaUw^  Co^  138. 

See  Trust,  4-6. 

INTEREST. 
See  Will,  2. 

INTERLINEATION. 
See  Will,  9. 

INTERPLEADER  SUIT. 
See  PLXADise,  2. 

JOINT  STOCK  COMPANIEa 

Iljmaues  qf  winding  upJ]  The  deed  of  settlement  of  the  St  George  Steam  Packet 
Ca  contained  a  clause  for  its  dissolation  in  a  particular  manner,  in  certain  given 
events.  In  184%  the  company  was  dissolved,  and  a  committee  was  appointed  to 
wind  up  its  affairs.  The  then  existing  state  of  the  law  rendered  it  very  difficalt  to 
proceed  efiectoally.  The  committee,  who  had  appointed  a  solicitor,  authorized  him 
to  incur  expenses  in  order  to  procure  the  introduction  in  a  public  act  of  Pariiament 
of  clauses  which  would  be  applicable  to  the  case  of  the  company.  The  winding-up 
act,  1848,  was  passed,  and  an  order  under  it  was  obtained  for  the  winding  up  of  the 
aflkirs  of  this  company.  The  committee  claimed  before  the  master  to  be  paid  the 
expenses  so  incurred  out  of  the  assets  of  the  company,  but  the  claim  was  rejected 
by  him,  and,  on  appeal,  his  decision  was  affirmed,  the  court  being  of  opinioa  that 
the  expenses  were  incurred  in  employment  beyond  the  funcUoos  of  the  corafflitteo 
to  order.    Cropper ^  ex  parte,  72. 

See  Sharxholdbk. 

JURISDICTION. 

Winding^  Order,]  The  court  has  jurisdiction,  on  appeal  ftom  the  decision  of  the 
master  oisallowiiip^  a  claim  under  a  winding-up  order,  to  direct  an  action  at  law  to 
tiy  the  validity  ofthe  debt    JVbnotcA  Yam  Cb.,  ifc^  in  le,  118. 

UBIITATIONa 
See  Sharxholdbrb. 

LUNATIC. 
See  Costs,  1. 

MORTGAGE. 

OamfifT  Jbreeloncre.1  A  mortgage  had  been  made  for  the  tenn  of  500  years,  con- 
tainmg  a  covenant  by  the  mort^gor  to  convev  the  fee  when  required.  This  was 
a  claim  for  a  foreclosure  of  the  equity  of  redemption,  and  to  have  the  freehold 
reversion  and  inheritance  conveyed  to  the  mortgagor*  The  registrar  had  refused 
to  file  the  claim  without  leave. 

Leave  given.    Phxpp»  v.  Buddy  137. 

NEXT  OF  KIN. 

See  Practice,  4. 

• 

PARTIEa 
See  PLEADiifo»2.    Practicx,  4-6. 

PARTNERSHIP. 
See  PLXADifro,  1. 


INDEl.  fiOS 

Chaaceiy. 

PLEADING. 

1.  •^fuirer — bistifflcienaf  —  Parinerskip,]  A,  B,  &•  C  carried  on  busineas  in  partner- 
ship as  bankers.  A  died,  having  made  B  &  JJ  his  executors,  and  S  a  residuary 
legatee  D  was,  after  the  death  of  A,  admitted  a  partner  in  the  business.  A 
bill  was  filed  by  S  against  B  and  D  for  the  administration  of  the  estate  of  A.  It 
stated  that  the  executors  had  rendered  imperfect  accounts,  particularly  with  reference 
to  A's  capital  in  the  business  at  his  death ;  that  the  business  had,  since  A's  death, 
been  carried  on  with  his  capital,  and  that  the  residuary  legatees  were  entitled  to  one 
third  of  the  profits.  It  contained  interrogatories,  whether  the  business  had  not  been 
carried  on  with  A's  capital — what  were  the  profits  since  the  death  of  A — what 
was  the  present  capital  —  and  what  capital  had  been  drawn  out  since  A's  death. 
C,  the  other  partner,  was  not  a  party  to  the  bill :  — 

HdJy  that,  in  a  suit  so  constituted,  B  and  D  were  not  bound  to  answer  the  above-men- 
tioned interrogatories.    Simpson  v.  Chapman,  30. 

2.  Parties  —  Supplemental  BillJ\  After  a  decree  in  an  interpleader  suit,  one  of  the 
defendants,  who  was  the  official  assignee  in  insolvency  of  another  defendant,  died, 
and  a  supplemental  bill  was  filed  by  a  third  defendant  alone,  making  -the  assignee 
subsequently  appointed  the  sole  defendant: — 

Held,  that  the  supplemental  suit  was  properly  constituted,  and  an  objection  for  want  of 
parties  overruled.    Li/ne  v.  PcnneU,  34. 

3.  PrateeUon/rom  Dtscoveiy.]  An  allegation,  in  an  answer  to  a  bill  against  brokers,  part- 
ners, for  an  account  of  dealings  in  stock,  that  discovery  would  expose  the  defend- 
ants to  penalties  under  the  stock-jobbing  act,  is  sufficient  to  protect  the  defendants 
from  the  discovery. 

4.  Mni  PUadingsJ]  The  defendants  to  the  same  bill  were  interrogated  as  to  which 
of  them  received  the  several  sums  of  money,  and  whether  the  same  were  paid  in 
cash  or  checks.  They  set  forth  an  account  of  their  receipts  as  joint,  and  only 
specified  the  sums  received :  — 

Held  sufficient.    Bohinson  v.  Lamond,  144. 

5.  Answer.l  The  answer  stated,  that  an  account  of  all  dealings  was  set  forth  in  the 
schedules,  and  stated  that  the  defendants  have  set  forth,  to  the  best  of  their  belief 
or  otherwise,  a  full  account:-^ 

l/elfl{  sufficient,  lb, 

6.  Prafdliu,'\  Where,  previous  to  November,  1850,  exceptions  had  been  allowed  by 
the  roaster,  and  a  further  answer  was  put  in,  the  cause  can  be  set  down  on  the  old 
exceptions  before  the  vice  chancellor.  76. 

See  DiscovBRT,  1. 

PRACTICE. 

1.  ^MdanU  of  Servxct,'\  Decree  taken  against  a  defendant  on  an  affidavit  of  service 
of^the  subpana  to  hear  judgment.  The  affidavit  stated  service  on  T.,  who,  accord- 
ing to  the  belief  of  the  deponent,  was  the  defendant's  solicitor:  — 

Held,  that  if  it  should  appear  on  the  record  that  T.  was  such  solicitor,  the  affidavit 
would  be  sufficient.    Marsden  v.  Blunddl,  33. 

2.  Ediearing.]  A  decree  was  made  establishing  a  will  against  a  married  woman  as 
the  heiress  at  law  of  the  testator ;  she  and  her  husband  were  defendants  to  the  suit, 
and  appeared,  by  counsel,  and  consented.  Upon  a  motion,  by  her  next  friend,  she 
was  allowed  to  present  a  petition  of  rehearing.     T\u7ter  v.  Turner,  39. 

3.  Creditor's  Suit.]  In  a  creditor's  suit,  though  the  plaintiff's  debt  has  been  disputed 
by  the  defendant  and  established  by  the  court,  the  usual  decree  will  be  made,  and 
the  creditor  must  prove  his  debt  in  th3  master's  office.     Field  v.  Tllmus,  8^. 

4.  Parties  —  JVcri  of  Kin,]  On  a  bill  filed  by  some  next  of  kin,  on  behalf  of  them- 
selves and  all  others,  the  court  directed  some  evidence  to  be  produced  to  show  that 
the  others  were  inconveniently  numerous,  before  the  decree  should  be  drawn  up. 
Lealhart  v.  Thome,  94. 

5.  Parties  —  Supplemental  Bill,]  If,  afler  decree  in  an  interpleader  suit,  it  becomes 
necessary  to  file  a  supplemental  bill,  the  original  plaintiff  is  not  a  necessary  party 
to  it    Lvne  v.  Penneil,  34. 
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^  Pmiki  to  a  Chdm  againti  ExwMhn.]    ITaiwfi  r.  7ow^,  9a 
7.  A[^Mmiimtni  of  new  Tmriea.]    Thoma^i  TVtat,  111. 
a  ShoH  Claims.]     ffaldron  v.  Shper,  113. 

PRIVILEGED  COMMUNICATIONa 
See  pRODUCTioir  or  pAPcmt,  3. 

PRODUCTION  OP  PAPERS. 

# 

1.  Qhtxeeuion —  SoUcUor.]  A  defendant  admitted  that  certain  documents  were  in  tlie 
possession  of  himself  and  W.  C.  his  co-executor,  and  that  others  were  in  the 
possession  of  their  solicitor,  W.  C.  not  being  a  party  to  the  suit:  — 

Hdd,  that  an  order  for  production  could  not  be  made  against  the  defendant  on  such  an 
admission.    Morrdl  v.  ffooUen^  28. 

9l  PrwUegtd  CammurdeaUons.]  H.  advanced  money  to  G.  on  the  secnritr  of  certain 
property  recently  purchased  by  G.,  D.  being  solicitor  to  both  paities.  HL  afterwards 
filed  his  bill,  alleging  that  the  property  was  insufficient,  and  that  there  had  been 
fraud  and  collusion  between  G.  and  D. :  — 

Hddj  that  letters  which  bad  passed  between  G.  and  D.  with  reference  to  the  pur- 
chase and  to  the  mortgage  were  not  privileged.     Hawkins  v.  Gcrffteroofe,  109. 

a  thmgn  PenaUtes — ^gentsJ]  A  foreign  king,  by  his  bill,  alleged,  that  a  part  of  his 
subjects  in  rebellion,  calling  themselves  a  government,  seized  the  royal  treasuiy  and 
revenue,  remitted  the  money  to  this  country,  and  thereout  purchased  a  ship;  and 
that  he  had  since  put  down  the  rebellion,  and  he  claimed  the  ship  and  a  discoveiy. 
Two  of  the  defenaanlB,  foreigners,  by  their  answer^  stated  that  the  persons  alleged 
to  be  in  rebellion  were  independent,  and  that  the  king  was  a  usurper,  and  had  been 
defeated  by  the  above-mentioned  government ;  that  many  thousand  persons  had 
contributed  money  for  the  pnrehase,  amongst  other  thinjgs,  of  this  ship,  and  that  the 
funds  were  remitted  by  the  government  above  mentioned  to  the  defendants  as 
agents ;  and  that  the  production  of  documents  might  subject  them,  and  the  persons 
whose  agents  they  were,  to  penalties  in  a  foreign  coantry :  — 

Hddf  on  motion  for  production,  that  the  persons  whoee  agents  they  were  conld  not  be 
represented  in  this  court,  or  were  represented  by  the  pjaintiff;  that  the  liability  of 
third  parties  or  of  the  defendants  to  penalties,  in  a  foreign  countiy,  was  no  defence 
affainst  production;  and  production  ordered  accordingiv:— 

Imif  also,  that  tlie  admission  by  the  defendants  of  their  having  been  in  rebellion  did 
not  deprive  them  of  their  right  to  decline  production.  Tfts  JSng  of  <Ae  Two  ^XdUes 
T.  ffiZfoox,  122. 

REHEARING. 

See  PiucTicB,  2L 

RESIDUARY  ESTATE. 
See  Will,  ?• 

SHAREHOLDERS. 

EslaU  of — UahUUv,]  An  orimnal  shareholder  in  a  joint-stock  banking  company 
died  possessed  of  shares,  and  his  executrix  producea  the  probate  of  his  will,  and 
received  the  dividends  regularly  for  four  years  as  executrix  of  the  deceased 
shareholder;  but  the  requisite  forms  for  becoming  a  member  of  the  company  in  her 
own  right  had  not  been  complied  with.  Bv  the  deed  establishing  the  company  it 
was  provided,  that  each  sharenolder  should  be  entitled  to  the  proms  and  subiect  to 
the  losses  in  proportion  to  his  shares ;  and  it  was  covenanted  that  each  shareholder, 
his  heirs,  executors,  &.c.,  should,  in  respect  of  shares  remaining  part  of  the  assets 
of  the  covenanters,  observe  the  covenants  and  stipulations  in  respect  of  such  shares 
so  remaining  part  of  his  assets.  The  master  stmck  out  the  name  of  the  execimix 
from  the  list  of  contributories,  upon  the  ground,  that  more  Uian  three  rears  having 
expired  since  the  death  of  the  shareholder,  his  estate  was  not  liable  being  of 
opinion  that  sect  13  of  stat  7  Geo.  4,  c  46,  applied  to  contribution  between  part- 
noi%  as  well  as  to  claims  by  creditocsi    Knight  Bruce,  V.  O,  was  of  a  difiorett 
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opiiiioiif  and  reiemd  it  htudk  to  tke  master,  wkb  a  deelaratioD  that,  either  in  her 
own  right,  or  as  executrix  of  the  deeeaied  shareholder,  she  ought  to  be  on  the  list 
of  contributories : — 

Hdd,  JMf  that  the  limitation  of  three  years  contained  in  the  7  Geo.  4,  c.  40,  s.  13, 
applied  to  claims  by  creditors  only,  and  not  to  claims  for  contribation  ss  between  the 
partners  inter  se. 

Secondly,  that  upon  the  coDstmction  of  the  deed,  ia  the  absence  of  any  proof  that  the 
executrix  had  done  any  thing  which  could  have  the  effect  of  constituting  her  a 
member  in  her  own  right,  she  ought  to  be  on  the  list  of  contributories  in  her  repre- 
sentative character. 

Thirdly,  that  the  order  of  the  vice  chancellor  was  right  in  form  as  well  as  in  principle. 
GouJOiwaitty  ex  parte,  57.  « 

See  COMTRIBUTORT,  2.     IlTJUNCTIOIf,  4. 

SHORT   CLAIMa 
See  P&ACTic£,  8. 

SOLICITOR. 
See  pRODocTioN  or  Pape&s,  1. 

STAMP. 
See  EhnroENCE,  1. 

STATUTES   CITED  AND    EXPOUNDED,  &c. 

7  Geo.  4,  c.  46,  s.  13.    Limitations, • 57 

5  &  6  WiUL  4,  c.  76l     Municipal  Corporation, 132 

8  Vict  c.  18,  s.  80.    Land  Clauses  Consolidation  Act, 91 

13&14  Vict  c  60,  s.  3a     Trustee  Act, Ill 

SUPPLEMENTAL  BILL. 
See  Pleaoino,  2l    Parties,  5. 

THELLUSaON  ACT. 
See  WIL^  3. 

TRUST. 

1.  ContitrudiwL\  By  a  grant  of  King  Edward  VI.,  the  college  house  in  Ludlow,  and 
divers  estates,  were  vested  in  the  bailifis,  burgesses,  and  commonalty  fwho,  under 
the  municipal  corporation  act,  took  the  name  of  the  mayor,  aldermen,  ana  burgesses) 
of  the  borough  of  Ludlow,  to  continue  out  of  the  rents,  issues  and  profits  the  gram- 
mar school  in  Ludlow,  which  was  to  be  kept  by  one  master  and  one  usher.  In  1838, 
the  court  of  chancery  appointed  new  trustees  of  the  charity  estates,  and  in  1848  a 
scheme  was  settled  by  the  court  for  the  management  of  the  charity,  and  it  provided 
^  that  the  trustees  should  have  authority,  from  time  to  time,  upon  such  grounds  as 
they  should  in  their  discretion  in  the  due  exercise  and  execution  of  the  powers  and 
trusts  reposed  in  them  deem  just,  to  remove  the  master,  usher,  &c.,  from  their  or 
his  office.*'  The  trustees  referred  to  the  powers,  and  upon  inquiry,  and  afler 
several  meetings,  they  passed  a  resolution  to  remove  the  master  from  his  office, 
which  they  confirmed.  Upon  an  application  by  the  master  to  restrain  the  trustees 
from  enforcing  the  resolution :  — 

Hdd^  that  the  word  ^  trust"  in  the  scheme  superadded  to  the  word  ^  power,"  was  to 
keep  in  view  that  it  was  a  trust,  for  the  execution  of  which  the  court  was  providing. 
mUia  V.  CKUdt,  41. 

%  ReaAridion.]  That  the  word  "•  trasti,'*  especially  when  considered  with  reference  to 
the  direction  to  reserve  the  statement  of  the  grounds  of  removal,  had  the  effect  of 
restricting  the  large  meaning,  which  might  otterwise  be  given  to  the  word  '*  discre- 
tion.'* lb. 

8.  Power  of  Tnuku,'\    That  the  regulation  did  not  confer  upon  the  trastees  an 
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aibitraiy  power  to  ddmatss  the  nmster  upon  wny  gniaiid  whiek  they  miffat  deem  just, 
free  from  any  eontiol  of  this  coart  i6. 

4.  Poioer  not  exdusiveJ]  That  the  trustees  are  not  the  only  and  absolute  judges  of 
the  sufficiency  of  the  grounds  of  removal.  76. 

5.  Injunction,]  That  the  trustees,  not  having  instituted  any  inquiry  in  the  presence  of 
the  master,  which  might  have  afforded  him  the  means  of  explanation  and  defence, 
the  court,  without  determining  the  right  or  propriety  of  the  conduct  of  the  trustees, 
granted  an  injunction  to  restrain  them  from  enforcing  the  resolution  of  removal.  /&• 

6.  Mvowson  —  Charity.]  The  advowson  of  the  mastership  of  the  Hospital  of  St. 
John  the  Baptist,  at  Bath,  with  the  chapel  of  St  Michael  tliereto  annexed,  was, 
previous  to  the  act  5  &  6  Will.  4,  c.  76,  (the  municipal  corporation  regulation  act,) 
vested  in  tfie  corporation  of  Bath,  the  hospital  being  exclusively  for  Sie  benefit  of 
the  poor  of  Bath,  and  under  the  government  of  the  master :  — 

Held,  that  the  advowson  was  ancillary  to  the  charity,  and  was  held  upon  a  charitable 
trust  within  the  71st  section,  and  was  not  liable  to  be  sold  under tlie  139th  section; 
and  it  was  referred  to  the  master  to  appoint  new  trustees  under  the  former  seetion. 
SL  JohfCa  Hospital  in  re,  132. 

7.  Married  fFomen,]  Gift  by  will  to  trustees  of  3000/.,  on  trust  to  pay  the  interest 
to  the  separate  use  of  R.,  and  that  the  same  should  remain  during  her  life  onde" 
the  direction  of  the  said  trustees,  as  a  provision  for  her,  and  the  interest  of  it  given 
to  her,  on  her  personal  appearance  and  receipt  by  any  banker.  After  the  death  of 
R.,  the  3000/.  was  to  be  rendered  back  to  the  testators  estate.    R.  married :  — 

Hdd,  that  she  could  alien  the  life  interest    Ross's  TVusi,  148. 

8.  Costs.]  The  3000/.  was  paid  into  court  by  the  trustees,  under  the  trustee  relief 
act    The  assignee  applied  for  the  dividends :  — 

Held,  that  the  costs  of  all  parties,  except  R.,  should  come  out  of  the  corpus.  Pt. 

TRUSTEEa 

1.  JVWtf  JVusteesJ]  Petition  for  the  appointment  of  new  trustees  and  a  vesting  order 
under  13  &  14  Vict  c.  60.  The  trust  fund  was  a  sum  of  stock,  and  no  representa- 
tion had  been  taken  out  to  the  surviving  trustee.  The  court  refused  to  moke  the 
order.    FnsCs  Trust,  40. 

2.  JVeir  TViM/ec.]  A  new  trustee  will  be  appointed  by  the  court  without  a  reference^ 
on  proof  of  his  fitness,  and  on  his  consent    Robitison^s  TYust,  111. 

See  Trust.    Practice,  7. 

WILL. 

1.  Condition  Prtoedeni.]  A  testator,  by  will,  directed  his  executors  to  pay  to  A  50001. 
upon  her  marriage,  with  all  the  accumulations  of  interest  tliereon  from  the  time  of 
his  dcatli :  — 

Held,  that  the  marriage  of  A  was  a  condition  precedent  to  the  vesting  of  the  legacy. 
Morgan  v.  Morgan,  35. 

2.  Interest.]  A  testator  gave  a  legacy  to  A,  with  the  accumulations  of  interest  from 
his  death,  upon  a  certain  contingency,  and  g&ve  the  income  of  the  residue  of  his 
estate  to  H  for  life,  with  remainders  over.  Some  years  after  the  death  of  the  testa, 
tor,  it  was  ascertained  that  the  contingency  never  could  happen :  — 

Held,  that  H  was  entitled  to  the  interest  of  the  legacy  from  the  death  of  the  testator 
until  that  period.  Ih. 

3.  Thellusson  Jlet.]  A  testator  gave  specific  legacies  of  considerable  value  to  the 
mother  of  B,  and  then  gave  to  B  a  legacy  of  5000/.,  upon  her  marriage,  with  the 
accumulations  of  interest  from  his  death.  More  than  twenty-one  years  elapsed 
afler  the  death  of  the  testator,  and  B  still  remained  unmarried:  — 

Held,  that  the  accumulation  of  interest  af\er  the  expiration  of  twenty-one  years  was 
prohibited  by  the  Thellusson  act,  and  the  case  did  not  come  within  the  exception 
contained  in  the  2d  section.  lb, 

4.  Construction  —  Codicil.]  A  testator,  possessed  only  of  personalty,  by  the  resid- 
uary clause  of  his  will  bequeathed  the  same  to  his  wife  for  life,  and  afler  her  de- 
cease to  his  children  in  certain  proportions.    Having  subsequently  acquired  real 
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estate,  be  inaide  a  codicil,  hj  which  he  left  certain  aharee  to  hia  wife,  <*  on  the  same 
tenns  as  I  have  every  thing  else,  (every  thing  I  possess  I  leave  her:  **) — 
Hdd,  tiiat  the  w<h48  showed  a  present  intention,  and  passed  the  real  estate.     Wamar 
V.  fFamar,  6& 

5.  lUmiimaU  CkHdnfu]  A  testator  bequeathed  a  portion  of  his  estate  in  trast  for 
C.  r,  W.  for  life,  and  after  his  death,  ^  the  interest  for  the  maintenance  of  C.  P. 
'  W.'s  wife  and  education  of  his  children ;  at  his  wife^s  death,  the  principal  to  be 

equally  divided  among  his  children  then  living.''    C.  P.  W.  at  the  date  of  the 
codicil  was  unmarried,  but  had  illegitimate  children,  of  which  fact  it  was  assumed 
the  testator  was  cognizant : — 
Htidj  that  such  children  were  excluded.  lb, 

6.  Parpdutd  AnnuihfA  A  testator  charged  on  his  freehold  house  an  annuity  to  E.  P. 
for  50^  a  vear,  for  her  and  her  three  children,  and  afler  her  decease  he  directed  the 
money  to  be  paid  to  each  of  them  as  they  should  attain  twenty-one,  but  if  either  of 
them  should  di^  to  be  paid  to  the  survivor :  — 

Sddy  that  this  was  a  gift  of  a  perpetual  annuity  of  50^  to  E.  P.  and  her  children,  and 
the  survivor  of  them,  and  that  tney  were  entitled  to  have  such  a  sum  raised,  by  sale 
or  mortgage,  as  would  produce  50^  per  annum.    Potter  v.  Bahar,  92. 

7.  Beaiduani  EgtateJl  A  testator  gave  his  residuary  real  and  personal  estate  to  trus- 
tees, upon  trust,  after  the  death  of  C,  as  to  one  fourth,  as  C  should  appoint,  and  upon 
trust  to  divide  the  rest  and  residue  between  other  persons.  Soon  afxer  his  death,  a 
suit  was  instituted  for  the  administration  of  his  personal  estate,  which  continued  for 
twenty-five  years  after  his  death,  when  C  died  without  making  an  appointment;-* 

Hddj  that  the  one  fourth  went  to  the  heir.    Simmons  v.  RudaU^  §7. 

8.  Limitatunu.]    The  heir  was  made  &  party  for  the  first  time  at  the  death  of  C :  — 
Hddj  that  he  was  barred  by  the  lapse  of  time  Irom  disputing  the  validity  of  the  devise 

to  the  trustees.  lb. 

9*  Inleritnecrftofis.]    In  the  will  were  eramres  and  interlineations  in  the  handwriting 

of  the  testator :  — 
JEleU,  in  the  absence  of  evidence,  that  they  must  be  taken  to  have  been  made  after 

the  execution,  and  to  be  void,  as  related  to  the  real  estate.  lb, 

10.  CotutnuHon — FamUyJ]  Direction  in  a  will,  that  the  residue,  after  the  death  of 
the  tenant  for  life,  should  be  equally  divided  among  a  testator's  five  sisters  and 
their  respective  families : —  ** 

Hdd  a  gift  of  one  fifth  to  each  of  the  sisters  and  her  children  living  at  the  death  of 
the  testator  as  joint  tenants.    Parkmaoriy  in  re,  104* 

WINDING-UP  Acra 

See  Joiirr  Stock  Compaivies.    Jurisdiction. 
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Common  Law,  Adtniralty,  ftc. 


Cnnimnn  i^^nnt,  Ibmiraltq,  kt. 


O*  In  this  index,  the  cftset  in  the  EceleeiMtieal  and  Admiraltr  Courts  are  denoted  by  tht 
abbreviations  (bc.)  and  (iiD.)    All  other  cases  are  in  the  CTommon  Law  Courts. 


ABATEMENT. 
See  Collision,  2.    Husbaitd  asd  Wife,  3. 

ACCIDENT. 
See  Collision,  1. 

ACTION. 

CondUum  precedent,]  The  plftintiff  and  defendants  entered  into  an  agreement  with  a 
railway  company  to  execute  a  contract,  for  making  a  tunnel  upon  a  line  of  railway, 
called  **  the  Morley  contract"  The  plaintiff  then  assigned  to  the  defendants  all 
his  right  and  interest  in  the  contract,  and  the  defendants  agreed  to  pay  a  given  sum 
to  the  plaintiff  upon  the  completion  of  the  contract  Subsequently,  it  became 
necessary  to  vary  the  levels,  and  the  defendants  agreed  with  the  company  to  make 
the  tunnel  in  a  different  direction  from  thai  specified  in  the  Morley  contract,  and 
upon  different  terms  as  to  payment :  — 

HeU  that  the  nlaintiff  had  no  right  to  sue  the  defendants  for  the  sum  stipulated  to  be 
paid  to  him  by  the  agreement,  as  the  Morley  contract  never  was  completed,  ifom- 
phmfa  V.  /ofiet,  366. 

ACTION-'ON  THE  CASE. 
See  Decsit,  1. 

ADMINISTRATION  BOND. 

Praetiee.]  The  court  will  not  direct  the  bond  to  be  attended  with,  for  the  purpose  of 
being  sued  upon  in  a  court  of  equity,    ttnf  v.  WWoughb^  and  HtU,  (ec.)  99S, 

ADMINISTRATION  DE  BONIS  NON. 

Pradkt  —  Tnui  Fund.]  S.  W.  of  his  will  appointed  £.  W.  sole  executor  and  resid- 
uary legatee.  &  W.  proved  the  will  in  the  Prerogative  Court,  and  administered 
the  whole  of  the  beneficial  estate  of  S.  W.  £1  W.  died,  leaving  the  whole  of  his 
estate  within  a  local  jurisdiction,  having  made  a  will,  but  appointed  no  executor  or 
residuary  legatee,  administration  with  which  will  annexed  was  granted  by  the  local 
authority  to  the  next  of  kin.  Certain  stock  stood  in  the  name  of  S.  W.  as  sur%Mving 
trustee,  which  was  not  transferred  by  E.  W.  Administration  granted  to  the  admin- 
istrators of  E.  W.  as  administraton  dt  homxB  wm  with  the  will  annexed  of  S.  W. 
In  the  Goodi  ^f  WdU,  (ec)  599. 

ADMIRALTY,  JURISDICTION  OP. 
See  Derelict  Iron,  (ad.)  568. 

AFFIDAVIT. 

Setting  forth  Date  and  ^idhoriii;.]  Where  the^ficrBf  of  an  affidavit  stated,  that  it  ^  was 
sworn  by  A  B,  at  G^  in  the  county  of  L.,  m  Scotland,  the  fifth  of  June,  eighteen 
hundred  and  fifly  years,  before  me,  G.  R.  T.,  a  commissioner  for  Scotland  for  taking 
afildavits  in  the  Court  of  Queen's  Bench  at  Westminster,"  it  was  held,  that  the  date 
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of  swearing  the  affidavit,  and  the  aathority  of  the  comntiaBioneTs  to  take  affidavits 
for  the  C6urt  of  Queen's  Bench,  were  si&ciently  set  forth*  Bdl  v.  The  Port  qf 
London  Asunmce  Company^  1!)3. 

See  Aeebst,  1,  2. 

AGENT. 
See  Mabtkr  or  Ship.    Bottomrt. 

AGENCY. 
See  EviDBNciu 

APPEAL. 

1.  JVom  Judgt  ai  CAomfterr.]  The  ra^e  respectinff  appeals  from  a  judge  at  chamberB  is, 
that  the  court  will  entertain  them  in  cases  wnere  the  judge  is  merely  acting  as 
delegate  of  the  court  to  transact  its  business :  oltfer,  where  he  is  exercising  an 
independent  jurisdiction  conferred  on  him  by  the  statute.  KUkmny  RaUway  Vo.  v. 
FUldm,dS8. 

2L  Only  from  a  Jury.]  Qua7«,  per  Manle,  J.,  whether  an^  appeal  will  lie  from  the 
decision  of  a  county  court,  except  in  cases  in  which  a  jury  has  been  summoned  to 
decide  on  the  facts.    Ead  Angfian  RaUtoay  Co.  v.  LyUigoe^  331. 

ARBITRATION  AND  AWARD. 

AppoifdmerU  qf  Umpirt,]  An  umpire  may  by  appointed  by  lot,  if  the  parties  to  the 
reference  assent  to  such  a  mode  of  election.    Tcnflor  y.  Backhouse^  184. 

ARGUMENTATIVENESS. 
See  PiiXAniNe,  2. 

ARREST. 

1.  HMins  to  BaS — Averment  of  Damages.]  It  ii  not  absolutely  necessary  that  the 
plaiotifrs  affidavit,  in  support  of  the  application  to  the  judge  to  hold  the  defendant 
to  bail  in  an  action  for  criminal  conversationi  should  have  averred  that  the  plaintiff 
had  sustained  damages  to  the  amount  of  20/.,  if  the  court,  on  the  motion  to  rescind 
Uie  order,  can  see  Uiat  the  judge  was  justified  in  holding  that  the  affidavit  showed 
sufficiently  that  the  plaintiff  had  sustained  damage  to  that  amount  BuUoek  v.  Jen- 
kins, 195. 

2.  Sufficiency  of  .^ffidamU]  The  affidavit  need  not  state  that  the  writ  of  summons  has 
been  sued  out  It  is  enough  if  the  judge,  at  the  time  of  the  application  for  the 
order,  was  satisfied  that  it  had  issued,  lb. 

3.  Application  for  Discharge.]  It  is  competent  for  the  defendant  to  apply  to  the  court 
to  oe  discharged  out  of  custody,  although  he  has  already  applied  for  that  purpose, 
but  in  vain,  to  the  same  judge  who  made  the  order  warranting^ his  arrest  On  soch 
a  motion  to  the  court,  the  defendant  may  use  additional  affidavits  to  those  used 
before  the  judge,  and  may  show  as  grounds  of  discharge  that  the  plaintiff  has  no 
cause  of  action,  and  also  that  he,  the  defendant,  has  no  intention  of  leaving  the 
country.  76. 

ARTICLES  OP  WAR. 

1.  Mutiny  Ad.]  The  mutiny  act  and  the  articles  of  war  apply  only  to  her  majesty's 
forces.     fVotton  v.  Gamnj  153.  « 

2.  EnlistmenL]    An  enlistment  on  a  Sunday  is  not  void  under  29  Car.  2,  c.  7.  R. 

3.  Attestation  (f  BearuiL]  A  recruit  received  enlisting  money,  knowing  it  to  be  such, 
from  a  soldier  who  was  employed  by  a  non-commissionea  officer  in  the  recruitixig 
service,  and  who  had  belonged  ta  a  regiment  for  a  longer  period  than  that  within 
which  he  ougnt  to  have  been  attested  according  to  the  provisions  of  the  mutiny 
act:— - 

Hdd^  that  such  soldier  must  be  presnmed  to  have  been  regularly  attested.    The  fact 
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tbmt  the  ioldier  intended  to  hftve  taken  tiie  reeniit  to  be  atieated  befixe  a  jnetioe 
who  hsd  no  authority  to  attest,  affords  no  counter  presumption  that  the  recruiting 
soldier  bad  been  himself  improperly  attested.  /&. 

4  FaUdUy  of  EnlistmeniA  The  provision  in  the  55th  section  of  the  mutiny  act  as  to 
the  qaestions  to  be  asked  of  a  recruit  before  enlisting  him,  is  directoiy  only,  and 
the  omission  to  comply  with  it  will  not  vitiate  the  enlistment  lb* 

5.  DuerHonJ]  By  sect  57  of  the  mutinv  act,  if  any  recruit  shall  receive  enlisting 
money,  knowing  it  to  be  such,  and  shall  abscond  or  absent  himself  from  the  recruit- 
ing party,  and  shall  not  voluntarily  go  before  a  Justiee  within  four  days  to  be  dis- 
charged, such  recruit  shall  be  deemM  to  be  enlisted  and  a  soldier  as  fullv  to  all 
intents  and  purposes  as  if  he  had  been  duly  attested,  and  may  be  apprehended  and 
punished  as  a  deserter: — 

Held,  (kauiianU  Erie,  J^)  that  a  recruit  who  had  not  been  discharged,  and  had  abseated 
himself  more  than  four  days  after  receiving  the  enlisting  money,  might  be  poniahed 
as  a  deserter,  although  he  had  never  been  attested*  A. 

6.  Juattfieatum  tf  InwntonmenL]  The  20th  article  of  war  provides  that  no  officer  com- 
manding a  guard  shall  refuse  to  receive  or  keep  anv  prisoner  committed  to  his 
charge  by  any  officer  or  non-K^ommisioned  officer  who  shaJl  at  the  same  time  deliver 
an  account  in  writing,  signed  by  himself  of  the  crime  with  which  the  prisoner  is 
charged :«~ 

HeUj  by  Loid  Campbell,  C.  J.,  Coleridge  and  Wightman,  JJ.,  (dkaentknU  Erie,  J^) 
that  a  commanding  officer  receiving  a  soldier  charaed  with  desertion  by  a  non- 
commissioned officer,  who  delivered  a  written  signed  charge  of  the  crime,  is  iusti- 
fied  under  that  article  in  detaining  such  soldier,  although  he  was  not  taken  befiire  a 
civil  magistrate,  and  a  warrant  obtained  for  his  detention.  A. 

7.  MtHieofy  Offences,]  The  20th  article  of  war  applies  to  militaiy  offences,  incla£ng 
desertion ;  but  by  Erie,  J.,  it  applies  only  to  those  who  are  wddjen  dtjbdo,  aad  not 
to  tfiose  whoae  qualification  as  soldien  is  disputed.  Au 

ASSAULT. 

L  Convtdum  under  Mfher  Charge.]  Prisoners  were  indicted  for  the  murder  and 
fnanslaughter  of  A.,  inter  alia,  hj  a  series  of  beatings  and  assaults.  At  the  trial, 
certain  assaults  were  put  in  evidence,  and  relied  upon  by  the  crown  as  being  the 
cause  of  death.  But  the  surgeon  who  made  a  pod  mortem  examination  being  of 
opinion  that  the  death  was  occasioned,  not  by  the  assaults  so  proved  and  relied 
upon,  bat  by  a  blow  upon  tiie  head,  of  the  cause  of  which  there  was  no  evidence 
whatever,  the  judge  directed  the  juiy  that  the  prisoners  were  entitled  to  an  ae- 
on ittal  :  — 

Hudf  by  all  the  Judges,  that  the  judge  had  rightly  so  directed  the  juty 

2.  By  Stat  7  Will.  4,  and  1  Vict  c.  85,  s.  11,  it  is  enacted,  <<  Tfya  on  the  trial  of  ai^ 
person  for  any  of  the  offences  hereinbefore  mentioned,  or  for  any  felony  whatever, 
where  the  crime  charged  shall  include  an  assault  agpdnst  the  person,  it  shall  be 
lawful  for  the  jury  to  acquit  of  the  felony,  and  to  find  a  verdict  of  guilty  of  assault 
against  the  person  indicted,  if  the  evidence  shall  warrant  such  finding ;  and  where 
such  verdict  shall  be  found,  Uie  court  shall  have  power  to  imprbon  the  person  so 
found  guilty  of  an  assault  for  any  term  not  exceeding  three  yeiMS : "  — 

Held,  by  Pollock,  C.  B.,  Patteson,  Coleridge,  Wightman,  Cresswell,  Erie,  Williams, 
and  Talfourd,  J  J.,  that  under  this  provision  of  Uie  statute,  the  prisoners  could  not 
have  been  lawfVilly  convicted  of  assault  under  the  circumstances  above  named, 
inasmuch  as  the  assault  contemplated  by  the  statute  must  be  such  as  was  a  part  of 
the  very  act  and  transaction  prosecuted,  and  also  conduced  to  the  death."  Ranna  v. 
Bird  and  m/e,  4^. 

ASSESSMENT. 
See  Tax. 

ASSIGNEES  OF  BANKRUPT. 
Their Hghiio  Bankrupes  E$taU.] 

See  Baitxruptct.    Executioit. 
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ASfiHGNMi^T. 

See  CoYENAirr. 

ASSUMPSIT. 
See  MoBTeAesE. 

ATTORNEY. 

Meraiion  of  Mme  ofyon^  RolL]  On  the  application  of  an  attoniej  to  be  allowed 
to  aabatitato  the  name  of  J.  Heaton  D.  on  the  roll  of  attorneys  in  the  place  of  J.  D., 
the  court  directed  the  matter  to  enter  on  the  nil  'opposite  the  name  of  J.  D.  a 
memoxandiim,  that  by  rule  of  this  court  J.  D.  should  be  known  by  the  name  of  J. 
Heaton  D.,  and  that  the  master  should  be  at  liberty  to  make  such  indorsement  of 
meh  alteiatibo  ef  the  name  on  the  admission  of  the  applicant    Demrkn  in  re,  9SS, 

See  EviDSHCE,  I.  Costs,  7. 

AUTREFOIS  ACCIUIT. 

I.  Evidence.']  To  sustain  a  plea  of  autrefois  aequU,  it  is  not  sufficient  merely  to  put  ii^ 
the  recora  of  the  first  indictment  and  acquittal.  Some  evidence  must  be  griyen  to 
show  that  the  offences  charged  in  the  ibrmer  and  present  indictment  are  the  same, 
and  this  may  be  done  by  slM>wing,  by  some  person  present  at  the  former  trial,  what 
was  the  offence  actually  imrestiffated  there ;  and  if  that  is  consisteni  with  die  charse 
in  the  second  indictment,  it  will  be  a  presumptive  case,  which  must  be  met  by  the 
prosecution  by  proof  that  the  oieace  charged  in  the  second  indictment  was  not  the 
same  as  that  chaiged  in  the  first    Regina  v.  Bird  and  Wtftf  439. 

%  Prtsoners  were  indicted  for  the  murder  and  manslanghtor  of  A,  iaikr  aHa^  by  a 
series  of  beatings  and  assaults  At  the  trial,  certain  asMolts  were  nut  ia  evidence^ 
and  relied  upon  by  the  crown  as  being  the  cause  of  death.  But  the  surgeon  who 
made  a/xuC  mortem  examination  being  of  opinion  that  the  death  was  occasioned,  nol 
by  the  assaults  so  proved  and  relied  upon,  but  by  a  blow  upon  the  head,  of  the  cause 
of  whiclr  there  was  no  evidence  whatever,  the  judge  directed  the  juzy  that  the  pris- 
oners were  entitled  to  an  acquittal :  — 

JSddf  by  all  the  judges,  that  the  judge  liad  rightly  so  directed  the  jury, 

3.  By  Stat  7  Will  4,  and  1  Vict  c  85,  s.  11,  it  is  enacted,  ''That  on  the  trial  of  any 
person  for  any  of  the  offences  hereinbefore  mentioned,  or  for  any  felony  whatever, 
where  the  cnme  charged  shall  include  an  assault  against  the  person,  it  shall  be 
lawful  for  the  jury  to  acquit  of  the  felony,  and  to  find  a  verdict  of  guilty  of  assault 
against  the  person  indicted,  if  the  evidence  shall  warrant  such  finding ;  and  where 
such  verdict  shall  be  found,  the  court  shall  have  power  to  imprison  the  person  so 
found  guilty  of  an  assault  for  any  term  not  exceeding  three  years:" — 

Ife^  by  Pollock,  C  B.,  Patteson,  Coleridge,  Wightnian,  Cresswell,  Erie,  Williams, 
and  Talfourd,  JJ.,  that  under  this  provision  of  the  statute,  the  prisoners  could  not 
have  been  lawfully  convicted  of  assault  under  the  circumstances  above  named, 
inasmuch  as  the  assault  contemplated  by  the  statute  must  be  such  as  was  a  part  of 
the  very  act  and  transaction  prosecuted,  and  also  conduced  to  the  death. 

Campbell,  C.  J.,  Jervis,  C.  J.,  Parke  and  Alderson,  BR,  Maule,  J.,  and  Martin,  B., 
disstntientibus. 

4.  The  prisoners,  having  been  subsequently  indicted  for  those  assaults,  pleaded 
autrefois  acquUf  and  the  judge  having  directed  the  jury,  upon  the  trial  of  this  plea, 
to  the  effect  that  if  they  were  satisfied  there  were  several  distinct  and  independent 
assaults,  some  or  any  of  which  did  not  in  any  way  conduce  to  the  death  of  the 
deceased,  it  would  be  their  duty  to  find  a  verdict  for  the  crown :  — 

HM,  by  Lord  Campbell,  C.  J.,  Jervis,  C.  J.,  Parke  and  Alderson,  BB.,  Manle,  Patte- 
son, and  Wightman,  JJ.,  and  Martin,  B.,  that  such  direction  was  not  strictly  right, 
inasmuch  as  the  issue  raised  by  the  plea  was,  whether  the  prisoners  had  been  berore 
tried  for  the  same  ofl^nce ;  but,  nevertheless,  held  by  Patteson  and  Wightman,  JJ., 
that  the  misdirection  was  not  sufficient  to  invalidate  the  verdict :  — 

Hddy  hj  Lord  Campbell,  C.  J.,  Jervis,  C.  J.,  Parke  and  Alderson,  BB^  Maole,  J.,  and 
Martin^  B.,  that  the  conviction  was  bad  also  by  reason  of  the  misdirection. 
VOL.  II.  52 
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5.  Where  the  prisoners  had  joined  in  their  plea  at  the  trial,  and  were 
council  appearing  for  them  jointly,  and  not  separately :  — 

Hddy  that  according  to  the  practice  of  the  Coart  of  Criminal  Appeal,  they  are  not 
entitled  to  appear  bj^  separate  counsel  at  the  hearing  of  the  appeaX 

For  affirming  the  conviction,  Pollock,  C.  B.,  Patteaoo,  Coleridge,  Wightman,  CressweD, 
Erie,  WilTiams,  and  Talfourd,  J  J. 

For  holding  the  conviction  bad.  Lord  Campbell,  C.  J.,  Jervis,  C.  J^  Parke  and  Alder- 
son,  BB.,  Maule,  J^  and  Martin  B.    Regma  v.  Bird  tmd  W\ft^  448. 

BAIL. 

in  Coats  of  Misdemumon,']  Where  a  caae  has  been  reserved  for  the  conit  of  appeal 
upon  a  conviction  for  an  assault  with  intent  to  commit  a  felony,  the  court  will  not 
deem  itself  bound  to  admit  the  prisoner  to  bail  until  the  decision  of  the  point 
reserved,  even  although  the  offence  is  only  a  misdemeanor,  and  the  prisoner  was 
admitted  to  bail  of  right  previously  to  the  trial    Rtgina  v.  Bird  and  Wift,  439. 

See  Aruest. 

BANKRUPTCY. 

1.  Cwuxalmtnt  o/*  Property — Oe/i^oorie.]  The  certificate  of  a  ba&kmpt  who  has 
concealed  any  part  of  his  property  with  intent  to  defraud  his  creditors  is  void  by  the 
38tli  section  of  the  5  dz.  6  Vict.  c.  123,  even  though  he  voluntarily  gives  it  up  before 
the  granting  of  the  certificate.     Courtvoron  v.  iMeunier,  393. 

%  ExtcuJtwn  againtl  Bankrupt.']    A  bankrupt,  whose  certificate  of  conformity  is  mis- 
*  pended  for  a  given  time,  cannot  be  taken  in  execution  after  the  expiration  of  that 
time,  on  a  writ  of  execution  issued  during  ita  continuance,  under  the  provisions  of 
the  257th  section  of.  the  12  dz.  13  Vict  c.  106.    Everhard^in  re,  382. 

3.  Owtrty  whether  execution  under  that  section  can  be  enforced  against  the  property 
or  the  bankrupt  76. 

4.  jfM^irnee9.1  Debt  for  railway  calls.  Pleas,  stamdlVj  that  the  defendant  was  not 
a  holder  or  the  shares ;  and  thirdly ^  bankruptcy  of  tne  defendant.  The  defendant, 
being  the  holder  of  shares  in  a  railway  company,  became  bankrupt  No  transfer 
of  the  shares  to  the  assignees  had  taken  place  in  the  mode  pointed  out  by  the  Com- 

Canies  Clauses  Act,  8  Vict  c.  16 ;  but  before  the  JUd  a  correspondence  took  place 
etween  the  official  and  the  trade  assignee,  in  which  the  latter  sent  to  the  former  a 
statement  of  the  bankrupt's  property,  comprising  in  it  the  value  of  the  shares  in 
question,  and  estimating  the  amount  that  would  be  necessary  to  work  the  fiat  and 
pay  dividends,  and  he  subsequently  wrote  suggesting  the  propriety  t>f  selling  the 
shares.  Ailerwards,  and  after  the  Jiaty  three  calls  were  made :  — 
Heldtfo-sty  that  there  was  no  evidence  of  the  assignees'  having  accepted  the  absres. 
South  Staffordahirt  BaUwtuf  Co,  v.  Bwrtuide,  418. 

5.  What  Ddfts  not  barredJ]  Secondly^  that  the  debt  was  not  barred  by  the  certificate^ 
as  it  was  not  provable  under  the  fiai  as  a  debt  due  infyduro^  within  aect  51  of  the 
6  Geo.  4,  c.  16,  or  as  a  debt  due  on  a  contingency  within  sect  56^  i6. 

6.  Priority  of  CrtdHora,]  The  seizure  of  a  trader's  goods  under  an  execution  in  an 
action  commenced  adversely,  gives  the  creditor  no  priority  in  case  such  trader  is 
made  bankrupt  upon  a  petition  for  adjudication  filed  before  the  sale  of  the  goods, 
whether  the  act  of  bankruptcy  is  before  or  afler  the  seizure.    HuUon  v.  Cooper,  423. 

See  Execution. 

BASTARDY,  ORDER  OF. 
See  Justice  of  the  Peace,  2,  3. 

BENEFICES. 
See  Ecclesiastical  Law. 

BILL   OF  EXCHANGE. 
OmUiian  to.]    An  instrument  directed  to  C.  S..  by  which  defendant  requested  C  8L, 
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**  ninety  days  dlor  u|fht,  or  toftoi  rtaUttd^  to  pay  plaintifl^  ia  not  a  bill  of  exchange* 
jMexandar  y.  IZ^mof  ,  286. 


See  Codicil. 

BILL  OP  LADING. 
See  Master  or  Ship. 

BILL  OF  PARTICULARS. 
See  Verdict. 


• « 


BISHOP. 
See  Clergtmait.    Ecclesiastical  Law,  3,  5. 

BOND. 
See  Bottomry  Bo51>. 

•     BOTTOMRY  BOND. 
TViften  5y  •Sgent^    There  are  caaee  in  which  an  agent  may  take  a  bottomry  bond. 

A  ahip,  damaged  on  leaving  New  York^  retamed  to  that  port  M.,  who  had  acted  as 
agent  for  her  owner,  gave  the  owner  notice  of  the  accident,  and  of  hia  intention  to 

S\t  the  ship  ready  for  aea  again  as  soon  as  possible.     The  owner  commonicated  with 
.,  and  with  the  ship's  master,  but  provided  no  funds  for  the  expenses ;  there  was 
no  evidence  that  the  owner  or  master  had  credit  at  New  York.    When  the  ship 
was  ready  for  sea,  the  master,  not  being  able  to  pay  for  the  expenses,  advertised 
for  a  loan  on  bottomiy ;  and  M.'s  ofier  bemg  the  lowest,  the  bond  was  given :  — 
Hddf  that  the  bond  was  valid.    The  Orimtal,  (ad.)  546. 

BURIAL,  REFUSAL  OP. 
See  Clerotman. 

CASES  APPROVED,  DENIED,  &c. 

Biadcbom  v.  EdgUy,  1  P.  Wms.  600,  approved,  1. 
Ifftilfe  V.  Barba-,  5  Burr.  2703,  denied,  308. 

CERTIFICATE   OF   BANKRUPT. 
See  Bamkruftct,  1,  2. 

CERTIORARL 

1.  Ranovtd  of  Omue.]  The  power  given^  by  the  9  d&  10  Vict  c.  95,  s.  90,  to  remove 
a  cause  from  a  county  court  by  eaiwrariy  is  not  taken  away  by  the  13  d&  14  Vict  c. 
61, 8.  la    Brw^anan  v.  Wtnhoan,  269. 

2.  Strviet  of  CeriiorarL']  Where  the  writ  of  ctHiorarx  was  left  with  one  of  the  clerks 
at  the  county  court  office:  — 

Hdd^  that  this  wis  good  service  upon  the  judge.  i&. 

9.  StmbU,  however,  the  strictly  proper  course  when  there  has  been  no  actual  personal 
service,  and  the  cause  does  not  come  on  for  hearing  until  afler  the  return  day,  would 
be  to  rule  the  judge  to  return  the  writ  lb. 

4.  ^uasMngJl  A  writ  of  certiorari  was  granted  by  a  jud^e  to  two  defendants  to 
remove  a  plaint  of  replevin  from  a  county  court  on  an  affidavit  stating  that  tlie  rent 
exceeded  20/.,  9  d&  10  Vict  e.  95,  s.  121.  No  previous  application  had  been  made 
to  the  county  court  judge.  At  the  trial,  the  defendants  presented  the  cerliorariy  and 
one  of  them  offered  to  make  the  d'^claration  under  the  121st  section,  stating  that  the 
other  was  unable  to  make  it  They  also  tendered  a  bond  conditioned  to  prove  in 
the  superior  court  that  the  rent  was  more  than  20/.  The  sureties  were  not  approved 
by  the  clerk  of  the  court.  A  rule  nisi  for  an  attachment  had  been  granted  against 
the  judge  for  not  receiving  and  returning  the  certiorari  The  court  refused,  on  the 
above  grounds,  to  quash  the  certioraru    Mungean  v.  ffheaUey,  413. 

5.  PraeUoe.]    The  judge  of  the  county  court  is  bound  before  allowing  the  certiorari 
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to  see  that  the  requirements  of  the  ISlst  sectioti  have  been  complied  with :  e.  g^ 
that  the  declaration  is  made,  that  the  bond  is  ffiven,  and  that  the  names  of  the  snre- 
ties  are  given,  and  approved  by  the  clerk  of  toe  oonit.  i&, 

6.  Set  aside.]  Semhle,  that  a  certiorari  may  still  issue  under  9  &  10  Vict  e.  9S,  &  90, 
to  remove  a  cause  from  the  county  court,  notwithstanding  13  &  14  Vict  c.  61,  s.  16  ;^ 
but,— 

Hddj  that  all  the  material  hctB  relative  to  the  state  of  the  canse  should  be  brought 
before  the  judge  upon  the  application  fbr  the  writ ;  and  therefore,  where  a  nrimrwri 
had  been  obtainea  without  the  judge  having  been  informed  that  the  cause  had 
already  been  heard  for  several  days  in  the  countycoort,  the  writ  was  set  aside 
as  having  been  issued  impidf  idenUy.  Pwket  v.  The  Bridd  and  Exekr  BmUmpf 
Compamf,  416. 

CHARITABLE  TRUST. 
See'  Trust, 

CLERGYMAN. 

Btfusd  to  hury.]  A  clergyman  refused  to  buiy  the  body  of  a  parishioner,  on  the 
coroner's  order  for  burial,  the  jury  having  returned  a  verdict  of  **  found  drowned," 
assigning  as  his  reason  that  such  person  had  died  in  a  state  of  intoxication,  or  was 
JHo  de  $e.  The  bishop  of  the  diocese  was  patron  of  the  preferment,  and  sent  the 
case,  by  letters  of  request,  to  the  Court  of  AppeaL  The  citation  described  the 
clergyman  as  vicar  of  St  Peter's :  — 

Held,  mat  the  mere  opinion  of  the  clergyman  as  to  the  cause  of  death  did  not  justify 
his  refbsal  to  bury;  that  the  bishop  had,  by  the  3  &  4  Vict  c,  86,  s.  24,  the  power 
to  send  the  case  up  by  letters  of  request ;  and  that  the  objection  as  to  descriptioa 
should  have  been  raised  on  protest  or  in  plea.    Cooper  v.  JJoddj  (ec.)  583. 

CODICIL. 

Bill  of  Exehangt]  E.  N.,  on  his  death  bed,  gave  directions  for  the  writing  a  papier 
in  the  form  <»  a  bill  of  exchange  npon  his  agents,  and  this  paper  was  signed  in  the 
presence  of  two  witnesses,  who  attested  and  subscribed  the  sama  The  allegation 
propounding  such  paper  aa  a  codicil  was  admitted.    Jones  v.  MiMat/,  (ec.)  ^1. 

COLLATERAL  PROMISE. 
See  Frauds,  Statute  or. 

COLLISION. 

1.  RaU  of  Sailing  —  fnemlabk  AeeUkniA  There  is  no  fixed  rule  as  to  the  rate  of 
sailing,  which  depends  upon  the  locality  and  other  circumstances ;  but  where  a 
ship  is  sailing  at  a  rapid  rate,  her  master  and  crew  are  bound  to  exercise  greater 
caution: — 

Held,  that  where  a  steamship  was  going  at  the  rate  of  twelve  and  a  half  knots  an 
hour,  in  a  dense  fog,  and  seven  hundred  miles  from  land,  and  the  evidence  showed 
that  she  had  only  the  ordinary  lookout,  that  no  arrangements  were  made  for  report- 
ing orders  to  the  engineers,  and  that  one  man  only  was  at  the  wheel,  her  owners 
could  not  avail  themselves  of  the  plea  of  inevitable  accident  in  a  cause  of  damage. 
The  Ewropa,  (ad.)  557. 

2L  Sde  of  Ship  —  Iab  alibi  pendens,]  Collision  in  December,  1848,  and  a  warrant  of 
anrest  issued  in  the  same  month,  but  never  served,  as  the  ship  was  removed  out  of 
the  jurisdiction  and  taken  to  Scotland.  In  January,  1849,  an  action  was  entered, 
and  the  ship  arrested  at  the  suit  of  the  same  parties,  in  Scotland,  and  released  on 
bail.  In  August,  the  ship  was  found  within  the  jurisdiction  of  the  Court  of  Admi- 
ralty, and  arrested  under  a  fresh  warrant  Measures  were  then  taken  by  the  plain- 
tifis  to  abandon  the  action  in  Scotland,  &c. ;  and  that  action,  after  opposition  on 
behalf  of  the  owner  of  the  ship  proceeded  against,  was  finally  dismissed  in  Decem- 
ber.   The  ship  was  sold  in  January,  1849,  to  her  present  owner :  — 

Hdd^frst,  that  the  plaintiff  had  a  right  to  abandon  the  suit  in  Scotland,  and  that  the 
plea  of  Ks  aHbi  pendens  could  not  be  maintained. 
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3.  &coiM0y,  that  the  change  of  owneohip  could  not  affect  the  liability  of  the  ship. 
TU  Bold  Bucckughy  {ad.)  536. 

4.  A^porf  of  Regiftrar  cmd  Merekanti  —  Emdenee  of  Damage  and  Btpaira.]  In  con- 
sidering objectiona  to  the  report  of  the  registrar  and  merchants,  in  a  cause  of 
damage,  the  court  fonns  its  opinion  upon  the  whole  of  the  evidence,  whether  laid 
before  the  registrar  and  merchantB,  or  brought  in  subsequently ;  and  will,  although 
inclined  to  confirm  the  report,  especially  in  matters  within  the  practical  knowledge 
of  the  meichanta,  direct  the  report  to  be  reformed.    The  Alfrtdy  (ad.)  541. 

COMMITMENT. 

!2¥Me  of  b8uhng.'\  A  warrant  of  commitment,  under  the  9  &  10  Vict  c.  95,  s.  105,  for 
non-appearance  on  a  judgment  summons,  issued  six  months  after  the  order  of  com- 
mitment, is  regular,  although  by  the  rules  of  the  county  court  a  warrant  is  current 
but  for  two  months.    CJVt^,  ex  parte,  330. 

COMMON  OP  TURBARY. 
See  £vin£ifCE,  4. 

CONCEALMENT. 
See  Bankruptct,  1. 

COMPENSATION. 
See  Salyaob,  2. 

CONDITION  PRECEDENT. 
See  Action. 

CONTINGENT  DEBTa 
See  Bankrupxct,  4. 

CONVERSION. 
See  Trover. 

CONVICTION. 

D.  and  G.  were  indicted  in  a  single  count  for  jointly  receiving  stolen  goods.  It  was 
proved  that  D.  first  received  some  of  the  goods :  evidence  was  then  given  that  G. 
afterwards,  at  a  separate  time  and  place,  received  another  portion  of  them.  The 
jury  found  both  guilty :  — 

tidy  that  D.  and  0*  could  not  properly  be  both  convicted  under  the  count  for  joinUy 
receiving,  on  proof  of  separate  acts  of  receiving;  that  as  the  evidence  given 
against  D.  fully  satisfied  the  allegation  of  a  receiving  in  the  indictment,  tlie  evi- 
dence of  receipt  by  G.  ought  not  to  have  been  admitted ;  and  that,  consequently, 
the  conviction  was  good  as  against  D.,  but  ought  to  be  reversed  as  against  G. 
Begina  v.  Dovetf  and  Gray,  532. 


CORPORATION. 

1.  TVupcTM.]  Trespass  will  lie  against  %  corporation.  EaHem  CourUies  Railway 
Co.  V.  Broom,  406. 

2.  An  authority  by  a  corporation  to  commit  a  tort  need  not  be  under  sea),  lb, 

3.  RaiificaHon  of  •^hdhorityJ]  The  plaintiff  below  had  been  taken  into  custody  by  a 
railway  inspector,  charged  with  having  no  ticket,  refusing  to  pay  the  fare,  intoxicar 
tion,  and  assaulting  the  inspector.  At  the  hearing  before  the  magistrate,  the  so- 
licitor of  the  company  attended  to  conduct  the  proceedings: — 

Held,  that  such  attendance  was  no  evidence  of  ratification  by  the  company,  it  not 
appearing  that  the  facts  were  known  to  the  company.  lb, 

COSTS. 
1.  Foreign  Corporation,]  In  an  action  brought  in  the  Court  of  Exchequer,  by  a  company 

52  • 
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incorponited  for  making  a  raOroad  in  Ireland,  the  eonrt  compelled  the  plaintiflb  to 
give  security  for  costs,  although  it  was  sworn  that  the  company  bad  no  property  in 
&eland,  and  that  the  greatest  part  of  the  shareholdeni  wexe  penaanently  resident  in 
England.    Kilkenny  HaUway  Co.  v.  Fielden,  388. 

S;  Ffui^nd  and  HlftJ]  In  a  suit  against  the  husband,  the  wift  returned  to  coiiabite* 
tion  after  the  cause  was  set  down  for  hearing,  but  the  cause  was  not  dismissed. 
The  proctor  porrected  his  bill  for  costs,  and  subsequently  tiie  wife,  «n  alleged  fresh 
misconduct  of  the  husband,  ajofain  left  him,  and  instructed  her  proeter  to  bring  in 
additional  articles  pleading  such  misconduct :  — 

Hdd,  that  the  proctor  was  entitled  to  have  his  bill  taxed,  and  the  additional  articles 
might  be  brought  in.    Haaqnien  v.  Hampden^  (xc.)  597. 

&  Right  of  Pro9ecuior  to  Costs.]  The  guardians  of  a  union  preferred  an  indictment  for 
an  assault  against  the  putative  father  of  a  child,  which  was  found  wandering  alone 
within  the  union,  and  was  taken  by  the  relieving  officer  to  the  union  worfiiouse; 
the  father  had  applied  to  the  guardians  to  give  up  the  child  to  him,  and  offered  to 
pay  the  expenses  incurred.  Defendant  removed  the  indictment  by  caiiorari^  and 
was  convicted:  — 

Held,  that  the  guardians  were  entitled  to  costs  under  sec.  9.  of  stat  5  &  6  WilL  &  M. 
c.  11,  as  civu  officers  whom  it  concerned  to  prosecute.    R^^ina  v.  Kenealaft  180. 

4.  SuMaeni  AiUnsL]  In  order  to  entitle  a  prosecutor  to  costs  under  that  section,  it  is 
sufficient  to  i^ow  that  he  prosecuted  in  pursuance  of  some  moral  obligation,  and 
was  not  a  mere  volunteer.  A. 

5.  Dd^  under  QOl.]  A  bailiff  of  a  county  court,  who  is  sued  for  taking  goods  under 
an  execution  of  that  court,  is  within  ihe  exception  of  the  128th  section  of  the  9  fr 
10  Vict  c.  95 ;  and  the  plaintiff  in  subh  action,  unless  he  recover  more  than  20f., 
or  the  judge  certify,  is  deprived  of  costs  bv  sect  199 :  and  in  such  case,  even 
though  the  action  were  commenced  before  the  13  &  14  Vict  c  61,  if  the  master 
refuse  to  tax  the  plaintiff  his  costs,  the  court  will  not  interfere.    Man  v.  Bucker- 

Jidd,im. 

6.  Semblt,  however,  the  strictly  proper  course  for  the  defendant  to  adopt,  in  actions  com- 
menced before  the  passing  of  the  13  &  14  Vict  c.  61,  is  to  apply  for  leave  to  enter 
a  suggestion  to  deprive  the  plaintiff  of  costs,  lb, 

7.  Plainliff  in  Forma  Pavperis.]  A  plaintiff^  who  applies  to  the  court  to  compel  his 
attorney  to  repay  him  the  amount  of  the  costs  of  tiie  day  which  he^had  been  forced 
to  pay,  as  he  alleged,  by  reason  of  the  misconduct  of  the  attorney,  is  not  privileged 
by  reason  of  his  suing  in  forma  pauperis^  from  having  to  pay  the  costs  of  the  mo* 
tion,  if  the  rule  is  discharged.    neU  v.  Tht  Port  of  London  Assurantz  Co^  193. 

8.  Cosls^  DtftndaanJPs  Right  to.]  Where,  in  a  criminal  information  fer  a  libel,  the  de- 
fendant recovers  a  verdict  and  judgment,  he  is  entitled  to  recover  from  the  prose- 
cutor the  costs  sustained  by  reason  of  the  information,  under  the  6  dt  7  Vict  c.  96, 
s.  8,  although  the  only  plea  upon  the  record  is  not  guilty,  and  the  judge  at  the  trial 
certifies,  under  the  4  d&  5  W.  &  M.  c.  18,  s.  3,  that  there  was  reasonable  cause  for 
exhibiting  such  information.    Rsgina  v.  Latimer^  226. 

Upon  Quo  ffdrrardo.]  M.,  an  unqualified  person,  was  elected  a  town  councillor  of 
the  borough  of  B.,  without  having  taken  any  part  in  the  election ;  but  on  bein^r  in- 
formed by  the  town  clerk,  that  if  ne  did  not  accept  the  office  he  would  be  liable 
to  a  fine,  he  sigiied  the  usual  declaration.  Upon  application  for  a  otio  warranto^ 
he  sent  in  a  written  resignation  to  the  town  clerk,  which  was  accepted  :  — 

Held,  tliat  the  relator  was  not  entitled  to  the  costs  of  the  application.  Regina  r.  May, 
284. 

COUNTY  COURT. 

Proceedings  on  Jlppeal^  The  defendant  was  a  clerk  to  the  plaintifis  under  an  agree- 
ment for  a  salary  of  x40Z.  a  year,  determinable  by  three  months'  notice,  or  on  pay- 
ment of  three  months'  salary.  The  plaintiffs,  discovering  that  the  defendant  bad 
written  letters  reflecting  on  them,  and  communicating  information  which  he  had 
received  in  his  capacity  of  clerk,  dismissed  him,  without  notice  or  salary.  They  sub- 
sequently sued  him  in  the  county  court  to  recover  3(U.  which  he  had  received  to 
their  use.  The  defendant  admitted  the  receipt  of  the  302.,  but  relied  as  a  defence, 
by  way  of  a  set-off,  on  a  claim  for  35^.  for  three  months'  salary,  for  having  been 


INDE^C  619 


Common  Law,  Admiralty^  ftc. 


dismissed  without  notice.  The  plaintiffi  contended  that  the  defendants  conduct 
justified  their  dismissing  him  without  notice  or  salary.  The  judge  ruled  that  the 
pYaintifll^  were  not  justified  in  dismissing  him  without  his  salary,  and  allowed  tlie 
set-off:  — 
Hdd,  that  the  coart  above  would  not  review  the  judgment  of  the  county  court  judge 
on  a  question  of  fact ;  or,  if  the  judgment  given  by  him  were  right,  consider 
whether  the  reasons  he  assigned  for  it  were  valid  in  law.  East  .Anglian  RaUwtnf 
€kf.y.  Lgtkgoej  S3h 

See  CosmrrimifT. 

COVENANT. 

ConsbrueHoru]  Tn  a  deed  by  which  A  assigned  to  B  for  a  term  of  years  an  exclusive 
license  to  nse  a  certain  patent,  after  covenants  for  payment  of  certain  sums  in  the 
nature  of  royalties,  there  was  the  following  clause :  ^That  if  it  shall  happen  in  any 
year  during  the  continuance  of  the  term  that  the  royalties  or  sums  of  money  here- 
inbefore covenanted  to  be  paid  shall  not  amount  to  the  sum  of  2000/.  sterling,  then 
B  shall,  within  fourteen  days  afler  the  expiration  of  anv  year  in  which  it  shall  so 
happen,  pav  to  A  such  a  sum  of  money  as  with  the  said  royalties  will  amount  to 
2000/.  for  that  year,  or  if  B  shall  at  any  time  make  default  in  payment  of  such  sum 
of  money  aforesaid  within  the  time  appointed  for  payment,  then  it  shall  be  lawful 
'to  and  for  A,  by  writing,  signed  by  him  and  indorsed  on  the  said  indenture  or  du- 
plicate thereof,  to  declare  that  the  said  indenture  and  the  license  and  power  thereby 
eranted  shall  cease  and  determine :  — 

Hud,  that  this  was  not  an  absolute  covenant  by  B  to  pay  2000/.  a  year  during  the 
term,  but  only  empowered  A  to  put  an  end  to  the  grant  upon  non-payment  of  that 
sum.    JSeUna  v.  Hooper^  352. 

CRIMINAL   CONVERSATION. 

See  Arrest. 

DAMAGES. 

JFbr  noi  levying  upon  Kteattiotu]  Declaration  in  case  against  the  sheriff  alleged,  that 
altboupfh  defendant  could  have  levied  of  goods  of  the  execution  debtor  within  his 
bailiwick  the  moneys  indorsed  on  the  writ,  yet  defendant,  disregarding  his  duty,  did 
not  levy  of  the  said  goods  the  moneys,  or  any  part  thereof;  and  that  defendant, 
further  disregarding  his  duty,  falsely  returned,  &c. :  — 

Hddt  that  though  the  execution  debtor  had  other  goods,  which  the  sheriff  had  not 
seized  or  not  sold,  the  proper  estimate  of  the  damages  was  what  the  goods  would 
have  realized  if  sold  for  the  best  price  which  the  sheriff  could  have  obtained.  Mid- 
kU  V.  ChattiB,  260. 

See  Collision,  4.    Vkrhict. 

DATE. 

See  ArpiDAviT. 

DEBT. 

See  Set-off. 

DEBT   OP    ANOTHER. 
See  Frauds. 

DECEIT. 

Conetdlinent.]  Where  the  intended  lessor  of  a  particular  house  knows  that  the  house 
is  in  a  ruinous  state  and  dangerous  to  occupy,  and  that  its  condition  is  unknown  to 
the  intended  lessee,  and  that  the  intended  lessee  takes  it  for  the  purpose  of  residing 
in  it,  he  is  not  bound  to  disclose  the  state  of  the  house  to  the  intended  lessee,  unless 
he  knows  that  the  intended  lessee  is  influenced  by  his  belief  of  the  soundness  of 
the  house  in  agreeing  to  take  it,  or  unless  the  conduct  of  the  lessor  amounts  to  a 
deceit  practised  upon  the  lessee.    Keates  v.  Cadogan^  318. 
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DEMURRER, 
See  PLEADuro,  1, 2. 

DESERTION. 
See  Articles  of  War. 

DEVISE. 
See  Will. 

DISMISSAL. 
See  Set-off. 

DISTRESa 

Breaking  and  Entering,]  A  landlord  may  not  break  open  the  door  of  a  stable,  thoagfa 
without  the  curtilage,  in  order  to  make  a  diatreaa.    Brown  v.  GltnUj  275. 

DUTY. 
See  Legacy  Dutt. 

ECCLESIASTICAL  LAW. 

1.  Union  of  Ben^ice$,]  The  union  of  two  or  more  benefices  cannot  be  effected  with- 
out the  assent  of  the  patrons.    Danid  v.  Morlonj  205. 

2.  Qii^rre,  whether  a  union  of  two  benefices  during  the  life  of  the  incumbent  is 
valid.  76. 

3.  Non-rtsidtnot — Jurisdiction  of  Bishop.]  '  A,  being  perpetual  curate  of  W.  S.^a 
benefice  with  cure  of  souls,  was  subsequently  presented,  instituted,  and  indiieted  to 
a  rectory,  C,  also  with  cure  of  souls ;  both  benefices  being  in  the  dk>ce8e  of  N., 
and  fifty  miles  apart  from  each  other.  Concurrently  with  his  presentation  and  in- 
stitution to  the  latter  benefice,  the  bishop  of  N.,  by  an  instrument  under  his  epis- 
copal seal,  addressed  to  A,  as  perpetual  curate  of  W.  S.  and  rector  of  C,  which 
recited  that  good  causes  had  been  alleged  and  allowed,  united,  annexed,  and  incor- 
porated the  rectory  with  the  perpetual  curacy  during  the  incumbency  of  A,  in  the 
latter,  and  so  long  as  he  should  be  perpetual  curate  there,  and  no  longer,  by  the 
bishop's  ordinary  authority,  provided  that  A  should  keep  a  sufficient  curate  to  in- 
struct and  teach  the  people  of  the  parish  in  which  he  should  not  reside :  — 

Hdd,  that  the  legal  effect  of  this  instrument  was  not  to  create  a  union  of  the  two 
benefices  in  the  proper  sense  of  the  term,  so  that  residence  in  the  one  produced  a 
non-residence  in  the  other  of  the  two  benefices ;  and  that  the  bishop  had  jurisdic- 
tion, nnder  the  1  &  2  Vict  c.  106,  to  appoint  a  curate  for  the  parish  in  which  A  did 
not  de  facto  reside,  and  to  enforce  payment  of  the  stipend  assigned  to  him,  under 
sect  &3  of  that  act.  lb, 

4.  Proceedings  upon  a  Sequestration.]  A  monition  was  issued  by  the  bishop,  which 
recited  that  a  complaint  had  been  made  by  the  curate  that  arrears  of  stipend  were 
due  to  him,  which  A  had  wilfully  neglected  and  refused  to  pay,  and  that  A  and  the 
curate  having  appeared  before  him,  the  bishop  heard  sniumarily  the  said  differences, 
and  that  the  said  complaint  was  duly  proved  before  him,  and  that  he  adjudged  the 
same  to  be  true :  it  then  admonished  and  required  A  to  pay  the  said  arrears.  De- 
fault being  made  in  payment,  a  sequestration  issued,  under  which  the  fruits  of  the 
benefice  were  seized  to  satisfy  the  arrears  of  the  stipend :  — 

Hdd^  that  A  could  not,  after  the  sequestration  issued,  object  that  he  had  not  been 
guilty  of  a  refusal  to  pay  the  stipend,  or  that  he  had  no  notice  of  the  curate  being 
appointed  by  the  bishop,  lb, 

5.  Sequestration.]  A  writ  of  sequestration  issued  under  the  stat.  1  &  2  Vict.  c. 
106,  to  compwl  a  clergyman  to  reside  on  his  benefice,  is  not  merely  in  the  nature 
of  a  distress  to  compel  residence,  but  is  also  a  penal  proceeding  against  him,  as  it 
is  one  step  towards  the  forfeiture  of  tiie  benefice.  The  bishop,  therefore,  ought  to 
give  the  clergyman  an  opportunity  of  being  heard  before  directing  the  sequestra- 
tion.   Bonaker  v.  Evans^  234. 
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6L  Rff^  io  be  heard.]  I(  in  obedience  to  a  monition  issued  by  the  bishop,  a  clergy- 
man goes  into  residence  and  again  ceases  to  reside,  the  bishop  may  serve  him  with 
an  oraer  to  reside ;  but  if  that  order  be  disobeyed,  the  bishop  is  not  justified  in  di- 
recting a  sequestration  at  once,  and  the  sequestration  will  be  void,  unless,  before 
issuing  it,  be  gives  the  clergyman  an  opportunity  of  rebutting  the  supposed  facts,  or 
of  offering  lawful  excuse  for  his  disobedience  to  the  order  to  reside,  lb. 

7.  Summone.]  &in6/e,  that  a  summons  to  show  cause  should  precede  the  issuing  of 
the  monition,  as  it  has  a  penal  character ;  and  that  the  sequestration  should  recite 
the  delinquency  on  account  of  which  it  is  issued,  and  also  the  bishop^s  adjudication 
on  the  same.  lb. 

ENLISTMENT. 
See  Akticubs  of  War. 

ERROR. 
See  MisDiRxcTioir. 

EVIDENCE. 

L  Examinaium  of  Coiffisel.1  The  counsel  in  a  case  may  be  examined,  to  show 
from  his  notes,  taken  at  a  former  trial,  what  was  the  evidence  then  given.  JRegina 
V.  Bird  if  mft,  439. 

9.  Bvidenee  of  Ckaradar.']  In  an  action  for  slander,  imputing  to  the  plaintiff  nnnat- 
iftal  practices,  to  which  there  was  only  a  plea  of  not  gnilty,  the  counsel  for  the 
defendant,  on  cross  examination,  asked  a  witness,  ^Have  you  heard  fit>m  other 
persons  that  the  plaintiff  is  addicted  to  practices  of  this  kind  ?  '*  — 

Hddj  that  the  question  was  improper,  as  it  was  not  confined  to  rumors  existing  before 
the  words  were  spoken  by  the  defendant    Thompeon  v.  JV}^  169. 

8.  QiMcre,  howeyer,  whether  the  question  could  have  been  allowed  if  it  had  been  so 
limited,  ift. 

4.  Prtscription — PneunqtHon  at  io  original  Grant]  Trespass  for  breaking  and  enter- 
ing a  close  of  the  plaintifl^  and  breaking  down  a  wall,  rleas,  justifying  the  alleged 
trespass  under  the  exercise  of  a  right  of  common  of  turbary  enjoyed  by  prescrip- 
tion  in,  upon,  and  throughout  Gidley  Common,  whereof  the  said  close  in  which, 
&C.,  was  parcel,  and  from  which  it  had  been  wrongfully  enclosed.  Replications 
traversing  the  **  said  common  of  turbary  in,  upon,  and  throughout  the  said  close  in 
which,  &c.,  modo  ftJarmaP  Common  of  turbary  had  existed  and  had  been  exer- 
cised over  Gidley  (5ommon  generally ;  but  with  respect  to  the  spot  in  question, 
before  it  was  enclosed,  the  jury  found  that  within  living  memory  it  had  not  been 
capable  of  growing  turf  for  fuel,  or  any  thing  in  the  nature  of  turf:  — 

Hddy  that  under  the  issues  raised,  the  exercise  of  the  right  over  the  common  gener- 
ally was  admissible  evidence,  ftom  which  it  might  have  been  inferred  that  the 
original  presumed  grant  extended  to  the  locva  in  ^uo^  and  that  the  defendants  were 
not  tied  down  to  show  an  actual  exercise  of  the  right  over  the  particular  spot;  but 
that  such  inference  conld  not  be  made,  when  it  appeared  in  effect  that  from  time 
immemorial  it  had  been  impossible  to  exercise  the  right  over  the  t^cus  in  quo. 
Peardon  v.  VnderkiU,  22a 

5.  Presumption.]  The  secretary  of  a  joint-stock  company  is  the  servant  of  the  di- 
rectors of  the  company,  who  are  presumed  to  have  control  over  him  as  such ;  and 
this  presumption  is  not  rebutted  by  the  circumstance  that  the  company  has  ceased 
working.    Elmes  v.  Ogle,  379. 

6.  Admission  of  eecdndary  Evidenee.]  Where  secondary  evidence  of  a  document  is 
prima  facie  receivable,  the  opposite  party  may  interpose  with  proof  of  facts,  which, 
if  tme,  would  render  it  inadmissible,  lb. 

7.  In  an  action  against  one  of  ^e  directors  of  a  joint-stock  company  which  had  ceased 
working,  for  salary  due  to  the  plaintiff  as  its  clerk,  notice  was  given  to  the  defend- 
ant to  {Ht>duce  the  minute  book  of  its  proceedings,  kept  by  the  secretary,  which 
contained,  as  was  said,  entries  of  the  occasions  on  which  the  defendant  had  attended 
the  meetings  of  the  company,  and  also  the  terms  of  the  resoluti<»i  under  which  the 
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plaintiff  bad  entered  into  its  employ.    Tiie  defendant  having  refoeed  to  produce 
this  book :  — 
Heldyjirst,  that  secoodary  evidence  of  ita  contents  waa  prima  fmie  admiaaible. 

8.  To  exdude  secondary  Evidence,]  Secondly,  that  the  defendant  might  interpose  with 
proof  to  exclude  it,  by  showing  that  the  book  was  not  in  his  power  or  control,  and 
that  he  had  communicated  this  fact  to  the  plaintiff  in  sufficient  time  before  the  trial 
to  enable  him  to  apply  for  it  elsewhere. 

9.  Of  ^tUhorily.]  Thirdly^  that  the  fact  of  the  defendant's  having  paid  the  demands 
of  another  person  against  the  company,  for  work  done  on  the  order  of  the  secretary, 
was  admissible  evidence  to  show  tiiat  he  had  authorized  the  work  in  respect  of 
which  the  plaintiff  sued.  76. 

10.  Handwriiing  —  Similaritif  of  SpeUtng.]  For  the  purpose  of  proving  a  document 
in  which  a  word  is  spelt  in  a  particular  manner,  e.  g.,  TSiMomt  for  Tiefdtome,  to 
be  in  the  handwriting  of  a  party,  other  documents  not  in  evidence  in  the  cause,  but 
proved  to  be  in  the  handwriting  of  tlie  party,  and  in  which  the  word  is  similarly 
spelt,  are  admissible  in  evidence.    Brookes  v.  Tidibome^  374L 

See  CoiJJSioN.    Trust.    NxoLioEifcK.    Autrefois  Acquit.    Murder.    Cor- 
poration. 

EXECUTION. 

Levy  on  a  BanknntPs  Estate.']  An  execution  issued  npon  a  judge's  order  is  an  exe- 
cution obtained  *'  by  confession "  within  the  6  Geo.  4,  c.  16,  s.  108.  Therefore, 
where  a  debtor's  goods  were  seized  under  an  execution  issued  upon  a  judge's  order, 
and  an  act  of  bankruptcy  was  afterwards  committed  by  the  debtor,  and  a,/Eal  issaed 
before  the  sale,  the  assignees  of  the  bankrupt  were  held  to  be  entitled  to  the  goods. 
Andrews  v.  Diggs,  425. 

See  Bankruptct. 

FELO  DE  SE, 
See  Clergtman. 

FOREIGN  CORPORATION. 
See  Costs,  1. 

FOREIGN  LAWa 
See  Husband  and  Wife.    Wixx. 

FORGERY. 

1.  Setting  out  forged  Document — Variance,]  The  indictment  charged  the  prisoner 
with  uttering,  knowing  the  same  to  be  forced,  a  certain  warrant,  order,  and  request 
for  the  delivery  of  gcxNls,  in  the  words  and  figures  following:  ^Mr.  B,  —  S.  Pleas 
sen  by  bearer  a  quantity  of  basket  nails  a  clasp.    £.  L." 

It  was  proved  tliat  £.  L.  was  a  customer  of  B.'s,  and  had  employed  the  prisoner  in 
his  service ;  and  that  the  prisoner  bad  delivered  to  B.  a  paper,  as  set  forth  in  the 
indictment^  which  was  a  forgery  of  E.  L^'s  handwriting.  The  prisoner  was  con- 
victed. On  a  case  reserved,  it  was  objected  that  the  paper,  being  only  a  request, 
did  not  support  the  indictment,  which  described  it  as  a  warrant,  order,  and 
request :  — 

i/eU,  that  there  was  no  variance,  as  the  document  being  set  out  in  hoe  vcHm  in  the 
indictment,  the  description  of  it  therein  became  immaterial.  Btgina  v.  WiUiama^ 
533. 

FRAUDS,  STATUTE  OF. 

Debt  of  another — Memorandum^  Debt  on  an  Irish  judgment  Plea,  that  the  judgment 
was  recovered  against  the  defendant  as  surety  for  Scott,  Brothers,  for  moneys  advanced 
by  the  plaintiff  to  them ;  that  after  the  judgment  recovered,  the  plaintiff  settled 
with  Scott,  Brothers,  and  that  there  was  nothing  dne  upon  the  judgment  for  moneys 
advanced.  Replication,  that  after  judgment  recovered,  an  indenture  was  ezecutsd 
between  the  plaintiff  and  Scott,  Brothers,  whereby,  after  recitiiig  the  judgmeol  and 
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vaariooa  dispaled  acoosnts,  nn  agreement  was  made  between  tiie  plaintiff  and 
Scott,  Brothers,  for  the  settlement  of  all  disputes,  by  which  it  was  agreed  (iitUr  alia) 

'  that  Um  plaintiff  shoakl  advance  fdOOL  to  the  Ulster  Banking  Company,  which  he 
had  guarantied  to  them,  and  200L  to  Scott,  Brothers,  and  that  the  debt  from  Scott, 
Brothers,  should  be  fixed  at  lOOOf^  and  that  the  agreement  should  be  without  preju- 
dice to  the  secority  of  the  said  judgment  against  the  defendant  Averment,  that 
after  the  making  of  the  said  indenture,  and  before  the  execution  by  the  plaintiff,  in 
consideration  that  the  plaintiff  would  execute  it,  and  would  advance  the  said  sums  of 
8001.  and  200(.,the  defendant  promised  that  the  said  judgment  should  stand  security 
for  the  repayment  of  the  said  sum  of  1000/.  and  interest  Averment  of  performance 
by  ^e  plaintiff,  and  that  the  said  sums  of  800/.  and  200/.  had  been  advanced,  but 
never  repaid.  Rejoinder,  traversing  the  promise,  modo  et  forma.  Issue  thereon. 
To  prove  this  issue,  the  plaintiff  put  in  the  following  letter  from  the  defendant  and 
another  surety,  dated  before  the  execution  of  the  deed  by  the  plaintiff:  **  We  here- 
by c«Misent  to  the  within  deed  being  executed  by  and  between  the  parties,  without 
prejudice  to  the  rights  and  remedies  of  the  plaintiff,  &c.,  under  his  judgment  for 
10,000/.  to  recover  the  sum  of  1000/."  &c.  This  letter  had  been  annexed  to  tlie 
deed,  and  was  intended  to  have  been  sent  therewith  to  the  defendant  for  signature ; 
but  the  letter  alone  was  sent,  and  the  defendant  signed  it  without  seeing  the  deed. 

SanbU^  that  this  was  not  a  promise  to  pay  the  debt  of  another  within  the  s^tute  of 
frauds ;  but  that  if  it  were,  there  was  a  sufficient  memorandum  in  writing,  as  the 
letter  signed  by  the  defendant  incorporated  so  much  of  the  deed  as  formed  the 
consideration  of  his  promise;  and, — 

HM,  that  the  issue  was  rightly  found  for  the  plaintiC    Mo/crmy  v.  iSbott,  3C8. 

GRANT. 
See  EvinxNOE,  4 

HANDWRITING. 
See  EvinENCK,  10. 

HIGHWAY. 

1.  Order  of  Juffteet.]  An  order  of  justices  under  sect  58  of  stat  8  &  9  Vict  c.  20, 
directing  a  railway  company  to  repair  damage  done  by  them  to  a  road  in  the  course 
of  making  the  railway,  need  not  specify  the  particulars  of  the  damage,  nor  what 
repairs  were  to  be  done ;  it  is  sufficient  if  it  states  the  length  of  the  damaged  part 
of  the  road,  and  orders  the  company  to  make  good  all  dunage  done.  iZndon  tf 
J^ortk-waUm  BaUwmf  Co.  v.  fFeihtreU,  265. 

The  order  and  conviction  for  disobedience  of  it  may  include  several  highways  in  the 
same  parish.   lb, 

2.  lEghwt^  Cromng,]  Declaration  stated  that  the  railway  of  defendants  crossed  a 
puuic  highway  on  a  level,  yet  defendants,  disregarding  their  duty  and  the  statutes 
in  that  behalf,  did  not  keep  gates  across  the  said  highway,  at  the  point  where  the 
same  is  crossed  by  the  railway,  constantly  closed,  by  reason  whereof  two  horses  of 
plainti^  lawfully  being  on  the  highway  near  to  the  railway,  at  the  point  aforesaid, 
went  and  escaped  from  the  highway  into  and  upon  the  railway,  and  were,  by  a 
locomotive  engine  and  train  of  carriages  of  defendants,  run  over  and  killed.  Plea, 
that  the  horses  were  not  lawfully  on  the  highway  at  the  time  when,  &c.  It 
appeared  that  the  horses,  which  were  grazing  in  plaintiff^s  field,  had  leaped  over 
the  hedge  into  a  turnpike  road,  and  had  strayed  thence  into  a  new  road  formed  by 
the  company  leading  across  the  railway  on  a  level  into  an  old  highway,  and,  one  of 
the  ffates  at  the  crossing  being  open,  had  got  upon  the  railway :  — 

Hdd^  Siat  the  road  formed  by  the  company  was  a  highway,  though  the  parish  might 
not  be  bound  to  repdr  it    Aisedf  v.  The  York  tf  ^Torfh  Midland  R,  Co,,  289. 

HUSBAND  AND  WIPE. 

Suiijhr  RetHiMiumJ]  P.  C.  and  C.  A.  C,  subjects  of  the  United  States  of  America, 
and  membera  of  the  Protestant  Episcopal  church  in  the  United  States,  were  there 
married,  according  to  the  rights  and  ceremonies  of  that  church.  At  the  time  of 
the  nuurnag%  P.  C.  was  a  priest  in  holy  orders  of  the  same  church.   Some  years 
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afterwards,  P.  C.  and  C.  A.  C.  living  in  Rome,  P.  C.  dmxmg  to  take  oiden  id  the 
Roman  Catholic  church,  presented  a  petition  to  that  efibct,  and  in  compUaace  with 
the  rescript  to  Uiat  petition,  C.  A.  C.  took  the  vow  of  chaetityy  and  the  petition 
was  granted ;  the  rescript  aathoriaing  P.  C.  and  C  A.  C.  to  live  separate,  and 
being  pleaded  to  be  tantamount  to  a  sentence  of  separatioa.  The  pelitimi  and 
rescript  were  annexed  to  the  allegation  as  exhibits.  After  this,  P.  C  and  C.  A.  CL 
came  to  England,  where  the  latter  became  superioress  in  a  convent,  and  the  former 
a  chaplain  to  a  Roman  Catholic  peer.  In  a  anit  for  restitation  of  conjugal  rigfatSi 
promoted  by  P.  C.  :— 
Heid,  Jkniy  that  the  rescript  merely  authorised  P.  C.  and  hia  wtfe  to  live  sepaiate, 
and  did  not  amount  to  a  sentence  of  separation. 

3.  Sbooiuffy,  that  the  jiafitf  of  parties,  domiciled  subjects  of,  and  married  in,  America, 
was  not  so  a^cted  by  a  sentence  pronounced  at,  and  founded  on  a  rule  of  law 
peculiar  to,  Rome,  the  peisons  being  then  resident  at  Rome,  and  coming  subse- 
quently to  England,  that  an  English  forum  would,  by  reason  of  such  sentence, 
refuse  to  entertain  questions  ansing  out  of  the  married  state  of  such  persons. 
Canndly  v.  CoiiTieKy,  (ec.)  570. 

3.  MatemetU  qf  Suit  —  Costs,]  In  a  suit  against  the  husband,  the  wife  returned  to 
cohabitation  afler  the  cause  was  set  down  for  hearing,  but  the  cause  was  not  dis- 
missed. The  proctor  porrected  his  billa  for  costs,  and  subsequently  the  wife,  on 
alleged  fresh  misconduct  of  the  husband,  again  left  him,  and  instructed  her  proctor 
to  bring  in  additional  articles  pleading  such  misconduct :  — 

Held,  that  the  proctor  was  entitled  to  have  the  bill  taxed,  and  the  additional  articles 
might  be  brought  in.    Hampikn  v.  Hampden^  (ec.)  597. 

IMPRISONMENT. 
See  Articles  or  War. 

INDICTMENT. 
See  Forgery. 

JOINT  ASSAULT. 
See  Murder. 

JOINT  PLEAS. 
See  Practicx.   PutADure^ 

JOINT  PROMISSORY  NOTE. 
See  Promissory  Notes.   PAYMSfrr. 

JOINT  RECEPTION  OF  STOLEN  600D& 

See  CoirvicTioir. 

JOINT  STOCK  COMPANY. 
See  Evidence,  5. 

JUDGMENT  BY  CONFESSION. 
See  ExxccTioR. 

JUDGMENT. 
See  Pleaouio,  4. 

JURISDICTION  OF  COURT  OF  ADMIRALTY. 
See  Derelict  Iron,  (ad.)  568. 

JUSTICE  OF  THE  PEACE. 

1.  Power  to  eomnd  aumfmarUy — 9  Geo.  4,  c  31,  s.  27.]  E.  having  laid  an  inftmntion 
before  a  justice,  complaining  that  M.,  afler  having  assaulted,  htd  tlureatened  him, 
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and  fnying  that  he  might  be  bound  over  to  keep  the  peace,  the  case  was  heard  at 
petty  aeaaioiMy  and  an  assault  was  proved.  The  justices  convicted  M.  of  the  assault, 
and  also  obliged  him  to  find  sureties  of  the  peace,  notwithstanding  the  protest  of  E. 
against  the  conviction,  and  his  request  that  only  sureties  of  the  peace  should  be 
required  from  M. :  — 
Hddy  Uuit  the  magistrates  had  no  jurisdiction  to  convict  M.  of  the  assault  Regina  v. 
The  JusUce§  of  Tolneu,  273. 

2.  Order  had  in  ParL]  An  order  of  justices,  bad  in  part,  may  be  enforced  as  to  the 
good  part,  provided  that,  on  the  face  of  the  order,  the  two  parts  are  clearly  separa- 
ble ;  and  it  is  not  necessary  in  such  a  case  to  quash  the  bad  part  of  the  order  before 
enforcing  the  residue.    Coley,  ex  parte,  282. 

3*  DwinbUity  of  Order,]  An  order  in  bastardy  directed  the  putative  faAer  to  pay  for 
the  maintenance  of  the  child  from  the  time  of  its  birth,  although,  as  the  application 
was  made  afler  two  months  had  elapsed  from  the  birth,  the  payment  ought  to  have 
been  directed  to  commence  only  from  the  time  of  the  application :  — 

Hdd,  that  the  order  was  divisible;  and  that  it  might  be  enforced,  so  as  to  charge  the 
father  from  the  time  of  the  application.  76. 

See  License.    Pauper. 

LAND  TAKEN  BY  RAILWAY  CO. 

See  Railway  CoMPAifT,  3. 

LANDLORD  AND  TENANT. 
See  Deceit.    Distress.    Mortgaoee. 

LEASEHOLDS. 
See  Devise. 

LEGACY  DUTY. 

Prcmerty  admnvdered  abroad]  An  officer  in  the  queen's  army,  serving  in  India,  died 
there  intestate,  leaving  all  his  property  (except  a  small  sum  owing  to  him  from  the 
war-office)  locally  situate  in  India.  The  widow  took  out  letters  of  administration  in 
India,  and  after  paying  the  debts,  &e.,  invested  the  residue  of  the  estate  in  India  in 
her  own  name,  for  the  benefit  of  herself  and  the  next  of  kin.  Eighteen  months 
afterwards,  she  came  to  England  and  took  out  administration,  in  order  to  recover 
the  debt  from  the  war-office:--* 

Hd{l,  that  she  must  account  for,  and  pay  legacy  duty  on  the  whole  of  the  property  in 
India.    AUomey  General  v.  Mipter,  397. 

LICENSE. 

1.  Time  of  keeping  Beer-hotue  openJ]  The  stat  3  &  4  Vict  c.  61,  s.  15,  prohibits  the 
keeping  open  of  retail  beer-houses  after  eleven  o'clock  at  night,  within  any  city, 
cmque  port,  town  corporate,  parish,  or  place,  the  population  of  which,  according  to 
the  last  census,  does  not  exceed  2500,  or  aflcr  ten  oVlock  elsewhere,  (except  in 
London,  &c.)  H.  was  situate  in  three  difi^erent  townships ;  it  had  no  peculiar  local 
rights,  nor  did  it  maintain  its  own  poor,  but  its  population,  although  not  returned  in 
the  census,  was  admitted  to  exceed  2500.  One  of  the  townships,  C,  had  a  popula- 
tion of  less  than  2500.  A  license  was  wanted  for  a  beer-house,  described  therein 
as  being  in  H.,  in  the  township  of  C,  and  by  the  license  the  house  was  to  be  closed 
at  ten  o'clock :  — 

Hdd,  upon  a  rule  calling  on  magistrates  to  adjudicate  upon  an  information  for  keeping 
this  house  open  until  eleven  o'clock,  contrary  to  tlie  above  statute,  that  it  might  be 
kept  open  until  that  hour.  Regina  v.  The  Justices  of  the  West  Riding  of  YonuMre^ 
296. 

2.  J^umber  of  InhabitarUs.]  The  limitation  of  time  for  keeping  a  beer-house  open  is 
fixed  with  reference  to  the  density  of  population,  and  the  collection  of  inhabitants 
of  the  requisite  number  is  the  governing  fact  in  the  application  of  the  statute.  lb, 

d.  Qutfre,  if  the  information  had  been  for  infringing  the  license  instead  of  the  pro- 
visions of  the  statute.  lb* 
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MAIMTENANCB. 
Bee  Pavpcb,  4. 

MANDAMUS. 
See  Parish. 

MARRIAGE. 
See  Husband  and  Wife,  1,  3. 

MASTiai  OP  SHIP. 

JMweitjf  of  iliukr  h  aifn  BUI  W*  L(uikig»]  The  najiter  of  %  ship,  has  no  geseifl 
authority,  as  such,  to  si^  a  bill  of  lading  for  goods  which  are  not  put  on  board  the 
vessel ;  aiid  consequently  the  owneis  of  the  ship  are  not  responsible  to  parties  takiw 
a  bill  of  lading  which  wis  been  signed  by  the  master  without  receiving  the  goo£ 
on  board.     Grant  v*  .Yonaary,  337. 

MASTER  AND  SERVANT. 
See  EviDEifCEy  5. 

MEMORANDUM. 
See  Frauds,  Sta^vtb  or. 

MERGER. 

Bigher  Secwi^'-PUadingA  To  the  sura  of  dOOOL,  parcel,  &c.,  of  an  {ndSMetfvt 
count  in  debt,  the  defendant  pleaded  a  subsequent  agreemeut  to  deliver  to  the 
plaintiffs  an  indenture  of  covenant  to  pay  the  said  sum  of  90001.  on  a  certain  day, 
and  that  the  defendant,  in  puniuance  or  such  agreement,  did,  wiA  the  consent  and 
at  the  reouest  of  the  plaintifib,  execute  and  deliver  to  the  plaintiflb  such  indentnre, 
and  did  thereby  covenant  to  pay  the  said  sum  of  30001.  Replication,  that  the  said 
indentnre  was  made  by  way  of  securi^  for  the  payment  of  the  said  debt  of  dOOCNL, 
and  that  it  was  always  expressed  by  the  said  indenture  that  it  was  made  as  soch 

,  security:  — 

Hddf  that  the  plea  was  a  good  plea  of  merger  as  Is  so  much  of  the  debt  to  which  it 
was  pleaded,  and  that  the  replication  was  no  answer  to  it    Priet  v.  Afimtton,  304. 

MISCONDUCT. 
See  SAi.vAes,  JL 

MISDIRECTION. 

The  declaration  stated  that  the  defendants  sold  to  the  plaintiff  a  oaigo  of  earn  then 
shipped  at  Orftno  on  board  the  O.,  at  a  certain  priee,  inoliiding  freight  to  Cbri, 
Liverpool,  or  London;  that  it  was  agreed  that  the  quality  Ahoold  be  of  a  cerlain 
average,  and  that  the  com  had  been  shipped  on  board  in  geod  and  merchantable 
condition.  Rreach,  that  it  was  not  shipped  in  good  and  niefehantaUe  conditioii'far 
the  performance  of  the  said  voyage: — 

Hdd,  that  it  was  a  misdirection  to  ask  the  jury  whether  the  com  was  good  and  mer- 
chantable for  a  foreign  voyage.    Didtmm  v.  ^tztmia,  314 

MORTGAGEE. 

1.  RigM  to  wudniain  TVetpaia.]  C.  having  mortgaged  a  piece  of  knd  to  the  plaiati^ 
the  defendants,  a  railway  company,  afterwards  occupied  it  by  laying  their  nils  upon 
it,  and  being  subsequently  called  upon  by  the  plaintiff  for  compensation,  negotiated 
with  him  in  respect  thereof.  The  plaintiff  bad  never  been  in  possession  of  the  land, 
but  gave  notice  of  the  mortgage  to  the  defendants,  and  then  brougfat<an  action  te 
use  and  occupation.  The  judge  directed  the  jury  that  the  jdaintiff  was  in  a  con- 
dition to  waive  the  trespass,  in  respect  of  the  occupation  of  the  land  by  the  railway 
company,  and  to  bring  an  action  for  use  and  occupation:  — 

Hdd^firHy  that  there  was  evidence  for  the  jury  of  the  defendants'  having  held  the  land 
on  the  terms  of  paying  for  it    Secondly^  that  the  plaintiff^  being  a  mortffigee  out  of 
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poBseflsion,  and  not  having  ^iteied  upon  tiie  land  previously  to  the  trespass,  nor 
oaving  a  jud^ent  bjr  default,  or  a  verdict,  in  ejectment,  m  his  fkvor,  was  not 
entitled  to  maintain  an  action  of  trespass  against  the  defendants.  Tvsmtr  v.  Cam" 
craitf,  GMi6raoft,  ifc  Ok,  342. 

%  Waher  of  Dramau,]  QiMere.  Supposing  the  plaintiff  to  have  been  in  poesession 
of  the  land,  and  the  defendants  to  have  trespassed  thereon  and  occupied  it  to  his 
exclusion  for  some  time,  whether  he  would  be  entitled  to  recover  for  use  and 
occupation  on  the  principle  that  he  might  waive  the  trespass  and  recover  in 


MURDER. 

h  IkfUknee  -*-  Mtd  AmndiS\  Prisoners  were  indicted  Ibr  the  murder  of  their  servant 
girl  by,  ttiler  aUa,  a  series  of  beatings. 

Tto  evidence  proved  a  series  of  beatings  within  the  time  charged  in  the  indictment^ 
but  it  was  distinctly  proved  bv  the  surgeon,  that  these  beatings  did  not  produce  or 
even  conduce  to  her  death,  xhe  cause  of  death  was  proved  to  be  by  two  blows 
upon  the  head ;  but  there  was  no  evidence  to  show  how  or  by  whom  they  were  in- 
flicted, or  by  which  of  the  prisoners,  or  by  both  of  ^em :  — 

Hdd^  that  in  the  absence  of  any  such  proof,  there  was  n6  case  for  the  jury  of  murder 
by  the  said  blows  in  the  head,  and  an  acquittal  was  directpd.  Regina  v.  Bird  and 
Wife,  438. 

9l  Evidmee — Mwrdtr  and  JUsnsftn^griler.j  Prisoners  were  indicted  for  the  murder  and 
manslaughter  of  A,  tnler  alia,  by  a  senes  of  beatings  and  assaultSL  At  the  trial, 
certain  assaulta  were  put  in  evidence,  and  relied  upon  by  the  crown  as  beixig  the 
,l»U8e  of  death.  But  the  surgeon  who  made  a  pnt  sMrfem  examination  being  of 
opinion  that  the  death  w|is  occasioned,  not  by  the  assaults  *8o  proved  and  relied 
npon,  but  by  a  blow  upon  the  head,  of  the  cause  of  which  there  was  no  evidence 
whatever,  the  judge  directed  the  jury  that  the  prisoners  were  entitled  to  an  ac- 
quittal :  "^ 

Sdd,  by  all  the  judges,  that*  the  judge  had  rightiy  so  directed  the  juzy.  B/tgina  v. 
BwdmdWy[t,A& 

MUTINY  ACT. 
See  AmTfCLSs  or  Was. 

NEGLIGENCE. 

L  Proqf  q(^]  A  declaration  against  a  railway  company  alleged  that  the  plaintiff,  at 
the  request  of  the  defendants,  became  a  passengper  for  hire  in  one  of  their  trains, 
for  reasonable  reward  to  the  defendants  in  that  behalf;  and  that  in  consequence  of 
the  carelessness,  negligence,  and  want  of  skill  of  the  defendants  and  their  servants, 
the  train  rsir  against  axiother  train  on  the  line,  whereby  the  plaintiff  was  ininred. 
The  deftsndanti  |4eaded  the  general  issue,  with  the  traverse  of  the  plaintiff  being 
a  passenger,  &.c.  At  the  triu  it  appeared  that  the  train  in  question  was  hired  of 
the  company  by  a  society  for  an  excursion,  the  tickets  for  which  were  sold  and  dis- 
tributed by  the  secretary  of  the  latter  body,  from  whom  the  plaintiff  purchased  his, 
and  that  the  accident  was  occasioned  by  the  train  running,  in  the  dark,  against 
another  train  which  was  standing  still  at  an  intermediate  station  on  the  line :  ^- 

Hdd,  JhrH,  that  the  mere  fkct  of  the  accident  having  occurred  was  prima  fadt  evi- 
dence of  negligence  on  the  part  of  the  defendants';  and,  — 

2.  Seeonibf^  that  there  was  evidence  to  go  to  the  jury  in  support  of  the  allegation 
that  the  plaintiff  became  a  passenger  for  hire  with  the  company.  iS&imierv.  Tkt 
Loudon,  ifc,  RaUuHttf  Co.,  360. 

NEW  TRIAL. 

^ew  TKcz!,  THmf,  of  moving  foril  Where  a  party  has  obtained  a  rule  nisi  for  a  new 
trial  by  leave  of  the  court,  after  the  expiration  of  tfie  first  four  days  of  term,  but 
without  giving  notice  within  that  period  to  the  opposite  party  of  his  intention  to 
move,  and  the  opposite  party  has  signed  judgment  without  any  notice  of  the  mp- 
tion,  the  court  will  not  permit  the  role  to  be  made  absolute,  if  the  objection  la 
raised  on  showing  cause.    Dot  dJ  ffkitty  v.  CXbut,  167. 
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if^art,  whether  an  application  to  set  aside  the  jticlginent  might  not  have  been  made 
promptly.  lb. 

See  Practice. 

4 

NOTICE. 

See  Set-off. 

NOTICE  TO  PRODUCE. 
See  Evidence,  8. 

NOTICE  OF  TRIAL. 

See  PRACTlCSy  6. 

"  OR  "  NOT  CONSTRUED  «  AND." 
See  CovBNAirr. 

PASSENGER. 
See  NseLioENcv,  2.    Pleadino,  6b 

I 

PARISH. 

Totofuklp  not  a  ParuL]  The  township  of  B.  formed  part  of  the  parish  of  W.,  bnt  it 
maintained  its  own  poor,  and  from  time  immemorial  it  had  chapel-wardens  and  a 
chapel,  in  which  divine  service  and  the  sacraments  of  the  church  had  been  per- 
formed. In  1727,  for  the  first  time,  a  separate  barial  ground  for  the  township  was 
consecrated,  in  which  the  rite  of  burial  had  since  regularly  taken  place.  The  re- 
pairs of  the  chapel  had  always  been  defrayed  by  rates  raised  within  the  township ; 
and  the  vestry  books  of  B.  showed  that  several  payments  had  been  made  to  the 
church- wardens  of  W.,  bnt  it  did  not  appear  that  they  .were  contribntions  towards 
the  repair  of  the  parish  church.  On  the  30th  of  Jtin6, 1825,  it  was  resolved  by  a 
majority  of  the  vestry  of  B.,  duly  convened  for  that  purpose,  that  an  ofl^r  of 
550/.  from  the  society  for  promoting  the  enlargement  of  churches  and  chapels 
should  be  accepted,  and  that  the  chapel  should  be  enlarged,  any  deficiency  in  the 
expense  to  be  made  up  by  the  sale  of  certain  pews,  and  by  rates  under  the  act  of 
Parliament  It  was  also  resolved  to  petition  the  commissioners  for  building  neir 
churches,  to  erect  a  new  church  in  the  township,  free  of  expense  to  the  inhabitants. 
On  the  29th  of  November,  1827,  the  then  chapel-wardens  duly  executed  a  deed, 
charging  the  chapel  rates  of  the  township  with  000/.  and  interest  borrowed  for  the 
purpose  of  enlarging  and  rebuilding  the  chapel,  a  part  of  which  had  been  paid  off:  — 

Hddt  first,  that  B.  was  not  in  itself  a  parish,  within  the  meaning  of  the  58  Geo.  3,  c. 

•  45,  s.  59.  Secondly,  that  the  resolution  of  the  30th  of  June  did  not  contain  a  suf- 
ficient consent  of  the  vestry  to  the  borrowing  of  the  000/.,  upon  the  security  of  the 
rates,  within  the  same  section,  and  therefore,  that  a  mandamus  under  the  58  Geo.  3, 
c.  45,  to  compel  the  defendants  to  pay  off  the  arrears  of  that  amount  out  of  the 
rates,  could  not  be  supported.    Regina  v.  BUlston,  255. 

PAUPER. 

1.  Ao/ice  of  Chargeabllily,]  Where  an  order  for  the  payment  of  expenses  and  main- 
tenance of  a  pauper  lunatic  is  made,  under  the  8  &  9  Vict.c.  126,  s.  G2,  upon  the 
parish  in  which  he  is  adjudged  to  be  settled,  no  notice  of  chargeability  is  required 
to  be  sent  by  the  parish  obtaining  the  order ;  the  requirement  of  a  notice  of  charge- 
ability  being  a  regulation  relating  to  removals,  and  not  to  appeals  against  removals, 
and  therefore  not  incorporated  into  the  8  &  9  Vict  c.  126,  s.  62.  Regina  y.  7^ 
JnhahUanis  of  Minster^  172. 

d.  Evidence  of  ChargeabUUy.]  The  order  of  maintenance  recited  a  prior  order  for  the 
removal  of  the  lunatic  to  the  asylum,  and  an  order  adjudging  his  settlement  to  be  in 
the  appellant  parish,  and  stated  that  the  pauper,  from  the  time  of  being  sent  to  the 
asylum  to  the  time  of  making  the  order  of  maintenance,  had  been  maintained  at 
the  expense  of  the  appellant  parish :  — 

Held^  that  it  sufficiently  showed  that  the  pauper  was  chargeable.  lb. 

3.  Jurisdiction  of  Justices.]    The  certificate  upon  which  a  pauper  lunatic  was  re* 
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moved  to  an  asylum  nnder  the  8  dt  9  Vict  e.  196,  a.  48,  parported  to  be,  and  was 
in  fact,  given  b;^  a  aargeon,  but  it  did  not  follow  the  form  in  achedole  IS,  No.  1,  to 
that  act,  in  atatiiur  that  he  was  a  member  of  the  College  of  Surgeons,  dtc^  or  in 
riving  his  place  of  abode :  — 
HSd,  OoBt  ahhoogh  the  keeper  of  the  asylum  mig^t  be  guilty  of  a  misdemeanor, 
under  sect  51,  for  receiving  the  lunatic  without  a  certificate  in  the  prescribed  form, 
yet  the  confinement  did  not  thereby  become  unlawful,  and  the  lunatic  being  cfs 
fado  confined  in  the  asylum,  the  iurisdiction  of  justices  to  adjudge  the  settlement 
under  sect  56,  and  to  ooake  an  order  for  costs  under  sect  68,  attached,  lb. 

4.  Mdnknanee  —  Exjomtu  QfJ\  The  12  &  13  Vict  c.  103,  s.  5,  provides,  that  all  the 
costs,  &c^  incurreo,  or  thereafter  to  be  incurred,  in  and  about  the  obtaining  any 
order  of  justices  for  the  removal  and  maintenance  of  a  lunatic  pauper  who  shall 
have  been,  or  shall  be  removed  under  any  order  to  any  asylum,  dtc,  and  who  if  not 
a  lunatic  would  have  been  exempt  from  removal  by  reason  of  the  0  &  10  Vict  c« 
66,  diall  be  borne  b}r  the  common  fund  of  the  union  comprising  the  parish  whero 
such  lunatic  was  resident  when  he  was  so  removed  to  such  asylum :  — 

Hdd^  that  these  words  must  be  read  to  include  the  expenses  of  maintenance,  as  well 
as  those  of  obtaining  the  order  of  removal  to  the  asylum,  both  of  which  were,  under 
the  circumstances  specified,  to  be  borne  IjJL^^®  union  comprising  the  removing 
parish.    Omtmov  ^  Snadk  v.  Ovtneen  vf  nigtonf  248. 

See  SXTTLXMBHT. 

PATENT. 
See  CovxNAifT. 

PAYMENT. 

By  Promisiory  JVbte.]  An  a^ement  between  the  payee  and  one  of  several  makers 
of  a  joinf  and  several  promuwory  note,  that  the  payee  shall  take  another  promissory 
note  in  satisfiiction  of^  the  first,  with  payment  of  the  note  taken  bv  the  payee  om 
such  understanding,  amounts  to  payment  by  the  other  makers  of  the  joint  and 
several  note.    Thome  v.  SmUkf  301. 

PLEADING. 

1.  Dedaratum.]  A  declaration  in  case  stated  that  the  defendant,  knowing  that  a  cer- 
tain house  was  in  such  a  ruinous  and  dangerous  state  as  to  be  dangerous  to  enter, 
occupy,  or  dwell  in,  and  knowing  that  the  state  of  the  house  was  unknown  to  the 
plaintiff,  by  agreement  in  writing  dembed  the  said  house  to  the  plaintiff,  and  the 
plaintiff  agreed  to  take  the  same  at  a  certain  rent,  the  plaintiff  having  previously 
proposed  to  take  the  house  for  the  purpose  of  immediately  occupying  ana  dwelling 
m  the  same;  that  the  plaintiff  commenced  dwelling  in  the  house  without  notice  of 
itB  state,  and  so  continued  to  the  knowledge  of  the  defendant ;  and  that  the  defend- 
ant neglected  his  duty  in  not  giving  the  plaintiff  notice  that  the  house  was  in  the 
said  state  before  entering  into  the  said  agreement,  and  before  the  plaintiff  com- 
menced occupying;  that,  shortly  after  the  plaintiff  commenced  occupying,  the  house 
fell  down ;  alleging  special  damage :  — 

Hddy  (on  demurrer  to  the  plea,)  that  this  declaration  wim  bad,  there  being  nothing  to 
show  that  the  plaintiff  was  not  to  put  the  house  into  repair  before  he  commenced 
occupying,  and  it  not  being  alleged  that  he  was  induced  by  his  belief  of  the  sound- 
ness of  the  house  to  enter  into  the  agreement,  or  that  any  misrepresentation  was 
made  by  the  defendant  to  the  plaintifi  as  to  the  condition  of  the  house.  Keate$  v. 
Caufogan,  318. 

2.  ^gumentaHvenu8>]  A  plea  to  a  declaration  in  debt,  after  setting  out  a  deed,  which 
it  alleged  to  be  a  deed  of  arrangement  under  12  &  13  Vict  c.  106,  between  the 
defendant  and  his  creditors,  stated  that  the  creditors  by  whom  and  on  whose  behalf 
the  same  was  sealed,  were  ** more  than  six  sevenths,  to  wit,  nine  tenths"  in  number 
and  value  of  the  creditors  of  the  defendant,  dl&c : — 

Hddj  (on  special  demurrer  for  argumentativeness,  and  for  attempting  to  raise  an 
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immaterial  issue,  &.c.,)  that  the  plea  sufficiently  stated  the  deed  to  have  been  signed 
**by  or  on  behalf  of  six  seventlis  of  the  creditors,''  within  the  meaning  of  sect  225. 
Steicati  v.  CoUinSy  322. 

H.  VananoeJ\    A  plea  of  set'OfT  stated  that  the  plaintifiB  authorized  one  G.  W.,  trading 
.  as  G.  W.  &  Co.,  to  sell  the  goods  for  the  price  of  which  the  action  was  brought,  as 

and  for  the  proper  goods  of  him  G.  W.,  and  that  he  did  so  sell  them ;  and  tnat  G. 

W.  was  indebted  to  the  defendant,  &c.    The  evidence  was,  that  the  plaintiSs 

authorized  G.  W.  to  sell  the  goods  as  and  for  the  goods  of  G.  W.  &  Co.,  which  firm 

consisted  of  G.  W.  and  L.  S. :  — 
Held,  that  this  was  a  material  variance.    Addxngton  v.  Magan^  327. 

4.  Special  finding  on  BtcordJ^  The  jury  having  found  the  facts  as  above  according  to 
the  evidence,  and  that  finding  having  been  indorsed  upon  the  record :  — 

Held^  that  the  court  could  not  give  judgment  for  the  defendant  *^  according  to  the  very 
right  and  justice  of  the  case  "  by  section  24,  of  3^  &  4  Will.  4,  c.  42,  that  power 
only  being  given  to  the  court  in  the  case  of  variances  which  they  shall  think 
immaterial  to  the  merits  of  the  case.  lb. 

5.  Several  PteasJ]  The  defendant  to  an  action  of  trespass  qvuxrt  dausum  fregilj  may 
still  plead  together  the  pleas  of  not  possessed  and  Itberum  tenementum,  notwithstand- 
ing the  former  plea  puts  in  issue  the  possession,  and  also  the  right  to  the  possession 
ofthe  close  in  question.    Slocombe  v.  Lyal,  376. 

6*  Plea  of  Justification  —  MaUrial  Averment.]  Trespass,  for  that  the  defendant  ^  as- 
saulted the  plaintiff,  and  beat,  bruised,- pushed,  dragged,  and  pulled  about,  kicked, 
wounded,  and  ill  treated  him,  and  then  knocked  down  and  prostrated  him  on  the  deck 
of  a  certain  vessel,  and  then  hit  and  struck  him  numerous  blows.  Plea,  *'  as  to  the 
assaulting,  beating,  and  ill  treating "  the  plaintiff,  a  justification  by  the  defendant 
as  captain  of  a  vessel  on  board  of  which  the  plaintin  and  others  were  passengers, 
and  alleging  that  the  plaintiff  made  a  great  noise,  disturbance,  and  affray  on  board 
the  said  vessel,  and  was  then  fighting  with  another  person,  "then  also^cing  a  pas- 
.  senger  in  and  on  board  of  the  said  vessel,  and  whose  name  was  to  tlie  defendant 
unknown,"  and  was  striving  to  beat  and  wound  the  said  person ;  wherefore  tlie 
defendant,  as  such  captain,  to  preserve  peace  and  order,  and  prevent  the  beating 
and  wounding  of  such  person,  gently  laid  his  hands  upon  the  plaintiff,  which  was 
the  trespass  complained  of:  — 

Held, first,  that  the  plea  would  have  been  good,  without  the  statement  that  the  person 
with  whom  the  plaintiff  was  fighting  was  a  passenger  on  board  the  vessel,  whose 
name  was  unknown  to  the  defendant.  Secondly,  that  such  statement  did  not  neces- 
sarily contain  matter  of  description,  and,  consequently,  that  a  failure  of  proof  of 
that  part  of  the  plea  was  not  material.  Thirdly,  that  the  knocking  down  and  pros- 
•  trating  of  the  plaintiff  was  alleged  as  a  distinct  trespass,  and  was  not  covered  by 
the  justification  in  the  plea.    JVoden  v.  Johnson^  201. 

7.  Duly  of  Sheriff —  Selling  for  under  Price.]  Declaration  in  case  against  the  sheriff 
alleged,  that  although  defendant  could  have  levied  of  goods  of  the  execution  debtor 
within  his  bailiwick  the  moneys  indorsed  on  the  writ,  yet  defendant,  disreg^ing 
his  duty,  did  not  levy  of  the  said  goods  the  moneys  or  any  part  thereof;  and  that 
defendant,  further  disregarding  his  duty,  falsely  returned,  &c. :  — 

Held,  that  the  first  allegation  sufficiently  charged  a  breach  of  duty,  and  applied  to 
improper  conduct  ofthe  sheriff  in  the  sale  of  the  goods,  as  well  as  to  negligence  in 
omitting  to  levy ;  and  that  the  declaration  was  good  without  stating  special  damage. 
MuUett  V.  ChaUis,  261. 

8.  Held,  also,  that  though  the  execution  debtor  had  other  goods,  which  the  sheriff  had 
not  seized  or  not  sold,  the  proper  estimate  of  the  damages  was  what  the  goods 
would  have  realized  if  sold  for  the  best  price  which  the  sheriff  could  have  ob- 
tained, lb. 

See  Merger,  1.    Clerotman. 

POSTHUMOUS  CHILD. 
See  Will,  1. 
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PRACTICa 

1.  JV%M>  TMaL]  Where  a  party  has  obtained  a  rule  nisi  for  a  new  trial  by  leave  of 
the  court,  after  the  expiration  of  the  first  four  days  of  term,  but  without  gfiving 
notice  within  that  period  to  the  opposite  party  of  his  intention  to  move,  and  the 
opposite  party  has  signed  judgment  without  any  notice  of  the  motion,  the  court  will 
not  permit  the  rule  to  be  made  absolute,  if  the  objection  is  raised  on  showing  cause. 
Doe  d.  fVhUtyy,  Carr,  167. 

Qurtne,  whether  an  application  to  set  asiJe  the  judgment  might  not  have  been  made 
promptly.  i&. 

2.  ^JfdavU,]  Where  the  Jurat  of  an  affidavit  stated,  that  it  "  was  sworn  by  A  B,  at 
G.,  in  the  county  of  L.,  in  Scotland,  tfie  fifth  of  June,  eighteen  hundred  and  fifty 
years,  before  me,  G.  R.  T.,  a  commissioner  for  Scotland  for  taking  affidavits  in  the 
Court  of  Queen's  Bench  at  Westminster,"  it  was  held,  thit  the  date  of  swearing  the 
affidavit,  and  the  autliority  of  tlie  commissioners  to  take  affidavits  for  the  Court  of 
Queen's  Bench,  were  sufficiently  set  forth.    Bell  v.  The  Port  of  London  Jlssuranct 

Co.  193. 

• 

3.  Motion  to  rescind  Orders  to  hold  to  Bail.]  On  a  motion  to  rescind  a  judge's  order 
to  hold  a  defendant  to  bail  in  an  action,  the  court  will  not  receive  affidavits  of 
collateral  facts  not  submitted  to  the  notice  of  the  judge.    Bullock  v.  Jenkins^  195. 

4.  Awiion/eer  —  Jidion againdyto  recover  hiiekJ]  Where  an  auctioneer,  against  whom 
an  action  was  brought  to  recover  the  deposit  on  a  sale  by  auction  of  real  estate, 
upon  the  ground  that  the  vendor's  title  was  defective,  applied  for  an  interpleader 
rule,  and  it  appeared  that  the  vendor  had  no  other  property  except  that  of  which 
tlie  title  was  disputed,  tlie  court  refused  the  application,  unless  the  defendant  gave 
security  for  costs ;  and  refused  to  allow  the  defendant  his  costs  of  the  application 
out  of  the  deposit    DelUr  v.  PriekeU,  232. 

5.  Separaie  Counsel,']  Where  prisoners  had  joined  in  their  plea  at  the  trial,  and  were 
represented  by  counsel  appearing  for  them  jointly,  and  nt)t  separately :' — 

Heldj  that  according  to  the  practice  of  the  Court  of  Criminal  Appeal,  they  are  not 
entitled  to  appear  by  separate  counsel  at  the  hearing  of  the  appeal.  Regina  v.  Bird 
aiid  m/e,  448. 

&  Abtice  of  Trial,]  A  town  cause  having  been  made  a  remaneti  and  then  postponed 
by  consent  to  the  sittings  after  Hilary  term,  1849,  further  proceedings  were  stayed 
by  an  injunction  obtained  by  the  defendant  on  the  IJth  of  January,  1849.  The 
injunction  was  dissolved  on  the  7th  of  August,  1850:  — 

Jieldy  tliat  the  plaintiff  was  not  bound  to  give  a  fresh  notice  of  trial  for  the  sittings 
after  Michaelmas  term.     The  Stockton,  fyc,  Railway  Co.  v.  Fox,  378. 

PRESCRIPTION. 
See  Evidence,  4. 

PRESCRIPTIVE    RIGHT. 
See  Trust. 

PRESUMPTIONS. 
See  Evidence,  4,  5. 

PROBATE. 
See  Will. 

PROMISSORY   NOTES. 

Payment,]  A  joint  and  several  promissory  note  had  been  given  by  the  defendant  and 
K.  to  the  plaintiffs.  K.  agreed  with  L-  and  the  plaintiffii  that  the  plaintiffs  should 
take  Lh9  promissory  note  in  satisfaction  of  the  defendant's  liability  on  his  joint  and 
several  note.  The  plaintiffs,  having  taken  L.'6  note  on  that  understanding,  received 
payment  of  it  from  K.,  authorized  by  L.  to  pay  it:  — 

Held^  that  in  an  action  on  the  first  note,  the  above  facts  might  be  given  in  evidence 
under  a  plea  alleging  payment  by  the  defendant     TVunme  v.  SmiSij  301. 
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PROTESTANT   DISSENTER. 
.  See  Trust. 

RAILWAY. 

L  LkMUy  eonetming  Hif^iwcof  CroBting.]  Declantion  stated  Ihat  the  railway  of 
defendants  crossed  a  public  highway  on  a  level,  yet  defendants,  disregarding  their 
duty  and  the  statutes  in  that  behalf,  did  not  keep  gates  across  the  said  highway,  at 
the  point  where  the  same  is  crossed  by  the  railway,  constantly  closed,  by  reason 
whereof  two  horses  of  plaintiff^  lawfully  being  on  the  highway  near  to  the  railway, 
at  the  point  aforesaid,  went  and  escaped  from  the  highway  into  and  upon  the  rail- 
way, and  were,  by  a  locomotive  engine  and  train  of  carriages  of  dcHfendants,  itia 
over  and  killed.  Plea,  that  the  horses  were  not  lawfully  on  the  hig;hway  at  the 
time  when,  &c.  It  appeared  that  the  horses,  which  were  grazing  in  plaintifPs  field, 
had  leaped  over  the  hedge  into  a  turnpike  road,  and  had  strayed  thence  into  a  new 
road  formed  by  the  company  leading  across  the  railway  on  a  level  into  an  old  higli- 
way,  and,  one  of  the  gates  at  the  crossing  being  open,  had  got  upon  the  railway : — 

HMf  JM^  that  the  road  formed  by  the  company  was  a  highway,  though  the  parish 
might  not  be  bonnd  to  repair  it  Faweei  v.  The  York  and  ^iirik  MiSland  RaSkoag 
Cb.,389. 

2.  Steondh^  that  defendants  being  required  by  their  railway  act,  and  by  sect  9  of  stat 
5  d&  6  Vict  c.  55,  to  keep  the  gates  at  the  crossings  constantly  chised,  the  hones 
were,  as  against  defendants,  lawfiilly  on  the  highway,  and  therefore  plaintiff  was 
entitled  to  recover.  i6. 

9b  Bi^  to  take  Land]  A  railway  company  having  opened  their  main  line  for  traffic, 
but  not  having  completed  the  stations  and  works,  are  entitled  under  the  Railways 
Clauses  Act,  8  Vict  c  20,  s.  16,  to  take  compulsorily,  within  the  time  for  complet- 
ing the  railway  and  works,  any  lands  situate  within  the  limits  of  deviation  for  the 
purpose  of  making  a  branch  railway.  Sadd  v.  The  Maiden,  ffUhamf  and  Brmnlne 
Bmlway  Cb.,  4ia  • 

4.  lAahUity  ^f  StotkhoUUreA  QtMere,  whether  the  provisions  of  the  36th  section  of 
the  Companies  Clauses  Consolidation  Act,  8  Vict  c.  16,  whereby  shareholders  in  a 
joint-stock  company  are  rendered  liable  for  its  debts,  apply  to  cases  where  the  com* 
pany  is  plaintiff    tSlkennif  RaSway  Co,  v.  FMen^  388. 

5.  LiabUihf  qf,  for  ^egligenoe,] 

See  Neguoeitcb.    Highway,  Z    CoapoKAtioir,  1, 2,  3. 

RATIFICATION- 
See  CoBPOKjiTioir,  3. 

RECEIVING  STOLEN  GOODa 

Joint  Reception,]  D.  and  G.  were  indicted  in  a  single  count  for  jointly  receiving 
stolen  goods.  It  was  proved  that  D.  first  received  some  of  the  goods :  evidence  was 
then  given  that  G.  afterwards,  at  a  separate  time  and  place,  received  another  por- 
tion of  them.    The  jury  found  both  guilty :  — 

Held,  that  D.  and  G.  could  not  properly  be  both  convicted  under  the  count  for  Joiniig 
receiving,  on  proof  of  separate  acts  of  receiving ;  that  as  the  evidence  given 
against  D.  fully  satisfied  the  allegation  of  a  receiving  in  the  indictment,  the  evi- 
dence of  receipt  by  G.  ought  not  to  have  been  admitted ;  and  that,  consequently, 
the  conviction  was  good  as  against  D.,  but  ought  to  be  reversed  as  against  G.  Be 
gina  v.  DiAMf  and  Uray^  533: 

RECRUIT. 

See  AaTicLBS  of  War,  3. 

REPLEVIN. 
See  Ceetioraki. 

ROMAN  CATHOUC   CHURCH. 
See  Husband  azid  Wife,  1,  2. 
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SALARY, 

See  Set-off. 

SALE  OF  SHIP. 
See  Collision,  2,  3. 

SALVAGE. 

1.  Miscondud  —  Amount  of  Compensation  to  Salvors*]  Where  salvors  are  in  posses- 
sion of  a  vessel,  and  tneir  services  have  been  accepted,  and  they  can  discharge 
what  they  have  undertaken  with  safety  to  the  vessel,  and  with  facility,  it  is  not 
competent  to  any  other  persons  to  interfere  with  them.  But  in  a  doubtful  case  the 
salvors  will  not  oe  justified  in  refusing  further  assistance.     The  Glory,  (ad.)  55L 

4L  Compen9alion.]  Where  salvors,  not  employed  at  the  time,  prevented  further  as- 
eUtance  bein^  given,  altliough  their  services  were  aflerwarda  accepted^  and  they 
salved  the  ship  and  cargo,  the  court  awarded  them  100/.,  instead  of  300/.,  and  al- 
lowed them  two  thirds  only  of  their  costs,  lb, 

3.  Affreemeni  —  Tender.]  Where  the  master  of  a  ship  in  distress  agreed  with  the 
salvors  to  pay  them  a  certain  sum  for  their  services,  the  agreement  will  be  upheld 
as  against  the  salvors^  unless  fraud  be  proved  against  the  master*  The  Henrxfy  (ad.) 
564. 

4.  Contideraiion^  The  value  of  the  property  salved  is  not  the  only  consideration 
upon  which  the  agreement  should  be  made  or  depend.  A. 

SAILING,  RATE  OF. 
See  CoLLisioir,  1. 

SEAU 
See  CoRPOKATiopr,  % 

SECONDARY  EVIDENCE. 
See  EviD£NCB,  6,  7,  8. 

SEQUESTRATION. 
See  Ecclesiastical  Law,  4. 

SEPARATION. 
See  Husband  and  Wife,  1,  2. 

SERVICE. 
See  Certiorari,  2,  3. 

SET-OFF. 

Claim  for  Salary.]  The  defendant  was  a  clerk  to  the  plaintiffs  under  an  agree- 
ment for  a  salary  of  140/.  a  year,  determinable  by  three  months*  notice,  or  on  pay- 
ment of  three  months'  salary.  The  plaintifis,  discovering  that  the  defendant  had 
written  letters  reflecting  on  them,  and  communicating  information  which  he  had 
received  in  his  capacity  of  clerk,  dismissed  him,  without  notice  or  salary.  They  sub- 
sequently sued  him  in  the  county  court  to  recover  30/.  which  he  had  received  to 
their  use.  The  defendant  admitted  the  receipt  of  tlie  30/.,  but  relied  as  a  defence, 
by  way  of  a  set-off,  on  a  claim  for  35/.  for  three  months'  salary,  for  having  been 
dismissed  without  notice.  The  plaintiffs  contended  that  the  defendant's  conduct 
justified  their  dismissing  him  without  notice  or  salary.  The  judge  ruled  that  the 
plaintiffs  were  not  justified  in  dismissing  him  without  his  salary,  and  allowed  the 
set-off:  — 

Hddnt  on  a  case  stated,  that  although  there  were  no  sufficient-  grounds  for  depriving 
the  defendant  of  his  salary,  yet  as  the  dismissal  was  not  a  wrongful  dismissal,  but 
an  event  contemplated  by  the  agreement,  the  three  months'  salary  became,  on  the 
dismissal,  a  debt  to  the  defendant^  and  was  a  proper  subject  of  set-off.  East  Jing* 
Iran  Railway  Co,  v,  LyOigoe^  33L 
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SBrrLEMBNT. 

1.  IU»denct  —  ImpHsonmefdA  Tb^^bsence  of  a  person  from  a  pariah  in  which  he  ia 
residingf,  in  consequence  or  an  imprisonment  out  of  the  parish,  is  not  of  itself  such 
an  intemiption  of  the  residence  as  would  prevent  his  becomings  irremovable  by  five 
years'  residence  including  the  time  of  the  imprisonment,  if  an  intention  to  retnra 
at  the  expiration  of  the  imprisonment  exists  throughout  it  Holbeck  v.  Letd$,  ffc^  245. 

3.  RtnwvabUity.]  Therefore,  where  a  panper  had  resided  for  five  years  in  the  respond- 
ent parish,  and  dttring  that  time  had  been  imprisoned  in  an  adjoining  porisn  foe 
■even  days  under  a  conviction  in  default  of  pacing  a  fine,  and  had  anerwarda  le- 
tnmed  to  hia  residence,  it  was  held,  that  he  was  irremovable  under  the  9  &  10  Vict 
c.  66,  s.  1.  lb. 

3.  RemawbUitu  of  W\fu\  A  married  woman,  whose  husband  was  a  Scotchman,  and 
had  acquired  no  settlement  in  England,  had,  during  the  absence  of  her  husband, 
(who  had  sailed  on  a  voyage  to  Calcutta  without  leaving  sufficient  means  of  sup- 
port for  his  family,)  become  chargeable  to  the  parish  in  which  she  was  residii^. 
The  wife  had  acquired  a  maiden  settlement  in  England: — 

Hdd^  that  this  was  such  an  absence  on  the  part  of  the  husband  as  amounted  to  a  de- 
sertion of  his  wife,  and  that  she  might,  therefore,  be  removed  to  the  place  of  bef 
maiden  settlement    Rtgma  v.  SL  Marylebone^  252. 

SHERIFF. 
See  Damages.    Pueadino,  7,  8. 

SHIP  MASTER. 
See  Mastek  of  Ship. 

SM.NDER. 
Sea  Evidence,  2l 

« 

STATUTES  CITED,  EXPOUNDED,  &c. 

29  Car.  2,  c.  7.   Sunday  Act. 1S3 

56  Geo.  3,  c.  45,  8.  59.    Parish, 255 

1  Geo.  4,  c.  14,  s.  106.    Judgment  by  Confession, 425 

3  &  4  Will.  c.  42, 8. 24.    Judgment  on  Special  Verdict, 3S7 

5&6  Will.  &  M.  c.  II,  s.  a    Coata, 180 

1  Vict  c.  26,  8. 24, 26.    Devise  of  Lands, 345 

1  Vict  c  65«  s.  11.    Conviction  of  Assault, 448 

1&2  Victc.  106,8.83.    Non-resident  Curate, 205 

3  &  4  Vict  c.  86,  8.  24.    Ecclesiastical  Law, 583 

3  &  4  Vict  c.  61,  s.  15.    Licensed  House, 296 

5  &  6  Vict  c.  55,  8.  9.    Certiorari, 294 

7  &  8  Vict  c.  96,  8.  25.    Debts, 100 

8  Vict  c.  16,8.36.   Compa.  Clauses  Corn.  Act, 388 

8  Vict  c.  20,  8. 14,  45.    Railways, 410 

8&    9  Vict  c.  126,  8.  58, 62.    Jurisdiction  of  Justices, 172 

8  d&   9  Vict  c.  20,  8.  58.    Railway  Company, 267 

9  &  10  Vict  c.  95,  8.  139.    Coats, 186 

9&  10  Victc.99.    Wreck  and  Salvage  Act,.... 568 

9  &  10  Vict  c.  95, 8.  90, )    «^  .. .  o^q  ^lo  Am 

13  &  14  Vict  c.  6i;  8.  la  <   Certiotw*. 269,413,416 

12&13  VictclOa    Bankrupt  Law, 382,^3 

12&  13  Victc.  106,8.224,225.     Composition  Creditors, 329 

12  d&  13  Vict  c.  106,  8.  257.    Execution  against  Bankrupt, 382 

13&14  Vict  c.  5,  8.  47,  48, 55,  56,  57.     Mutiny  Act,. 153 

SUNDAY. 
An  enlistment  on  Sunday  is  not  void  under  29  Car.  2,  c.  7.     ffoUon  v.  Crovm,  153. 

SURETY. 
LiahUihf  of  Sure^Jor  Granhr  ^  Jinamty  after  Dischta^gu]    A  surety  for  the  giantor 
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of  an  aonaity  who  lias  become  inBoIveut*  and  baa  obtained  a  final  order  for  protec- 
tion under  the  5  &  6  Vict  c  1J6,  a.  10,  ia  wk  protected  from  being  aned  on  the 
defaalt  of  the  mntor  for  ioatalments  accruing  due  subsequently  to  the  filinj^  of  the 
petition,  by  7  &>  8  Vict  c.  96,  a.  25,  hia  liabihty  to  pay  not  being  a  debt  within  the 
meaning  of  that  section.  ThompMon  v.  IVhalU^  190« 
« 

TAX. 

Jintammtd  ^]  Thoogh  the  aaseasnienta  of  the  land  tax  upon  coonties  are  perpefcua], 
the  comrnnaionera  oagfat  to  atwow  the  amottnt  charged  upon  each  land  tax  diviaion 
by  an  equal  pound  rate,  accordhig  to  the  floctnalioDS  in  the  value  of  properQr  within 
the  diviaion.    Pym^  ex  parte,  278. 

TENDER. 
See  Saltaob. 

TIME. 
See' Affidatit 

TORT. 

See  CORFOXATION. 

TRESPASa 

1.  Trespass  will  lie  against  a  corporation.  EoBiem  Chutdkt  BaSwcqi  G9.  v.  Brwunu 
40& 


9.  /lufjfScalieii  —  Dktmd  TVeqwut.]  Trespass  for  that  the  defendant  **  assaulted  the 
plaintiff,  and  beat,  bruised,  pushed^  dragged,  and  pulled  about,  kicked,  wounded, 
and  ill  treated  him,  and  then  knocked  down  and  prostrated  him  on  the  deck  of  a 
certain  vessel,  and  then  hit  and  struck  him  numerous  blows."  Plea,  **  as  to  the  as- 
saulting, beating,  and  ill  treating"  the  plaintiff,  a  justification  by  the  defendant  as 
captain  of  a  vessel  on  board  of  which  the  plaintiff  and  others  were  passengers,  and 
alleging  that  the  plaintiff  made  a  great  noise,  disturbance,  and  affrav  on  board  the 
■aid  vessel,  and  was  then  fighting  with  another  peiaon,  *'  then  also  being  a  paasen- 

fer  in  and  on  board  of  the  said  vessel,  and  whose  name  was  to  the  defendant  un- 
nown,"  and  was  striving  to  beat  and  wound  the  said  person ;  wherefore  the  de- 
fendant, as  such  captain,  to  preserve  peace  and  order,  ana  prevent  the  beating  and 
wounding  of  such  person,  gently  laia  his  hands  upon  the  plaintifi^  which  was  the 
trespass  complained  of:  — 
Hddy  firsts  that  the  plea  would  have  been  good,  without  the  statement  that  the  person 
with  whom  the  plaintiff  was  fighting  was  a  passenger  on  board  the  vessel,  whose 
name  was  unknown  to  the  defendant  Secondly^  that  such  statement  did  not  neces- 
sarily contain  matter  of  description,  and,  consequently,  that  a  fiiilure  of  proof  of 
that  part  of  the  plea  was  not  material.  Tfnrdly,  that  the  knocking  down  and  prostrat- 
ing of  the  plaintiff  was  alleged  as  a  distinct  trespass,  and  was  not  covered  by  the 
justification  in  the  plea.    J>Men  v.  Johmon^  201. 

9;  Breaking  and  Enkrinf.]  A  landkMrd  mav  not  break  open  the  door  of  a  stable, 
though  without  the  curtilage,  in  order  to  make  a  distress.    Broi^it  v.  CHennf  275b 

See  TaovxB.     PLXAPine,  6,  7.     Mortoagek. 

TROVER. 

1.  Cbnvernbn.^  A  having  lawfully  received  certain  bills  of  exchange  from  B,  a  trader, 
C  came  to  him,  and  stating  that  he  was  acting  on  behalf  of  Messrs.  Y.  &  Co.,  credit* 
ors  of  B,  demanded  the  billa  from  A,  and  upon  his  refusal,  said  that  B  was  about  to 
be  made  a  bankrupt,  that  the  bills  must  be  given  up,  and  that  if  they  were  not,  A 
would  be  compelled  to  f^ive  them  up  by  the  commissioner,  and  the  expense  would  coat 
A  200^.,  and  the  commissioner  would  be  verv  angry.  A  was  at  the  time  ill  in  bed, 
and,  being  greatly  alarmed,  gave  up  the  bills : — 

HeUif  that  thia  was  no  conversion  by  C,  as  trespass  would  not  have  been  maintainable 
for  the  taking  under  these  circumstances.    /Wetf  v.  Hsj^andf  362. 
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2.  Demand  and  Refusal.]  It  appeared,  however,  that  afterwards,  and  before  C  had 
handed  the  bills  to  his  principals/  he  was  infonned  that  the  plaintiff  was  entitled  to 
tiie  bills,  and  possession  of  them  was  demanded  on  behalf  of  the  plaintiff,  bot, 
notwithstandingr  this,  he  delivered  thenn  to  Messrs.  Y,  &  Co. :  — 

Held,  that  this  was  a  conversion,  lb, 

TRUST. 

1.  Charitable  Subscription,]  In  1710  certain  members  of  five  Presbyterian  congrega- 
tions in  Dublin  set  on  foot  a  subscription,  for  the  purpose  of  forming  a  fund  for 
charitable  purposes,  which,  by  a  deed  of  tnist,  was  declared  to  be  for  the  support 
of  religion  in  and  at>out  Dublin  and  the  south  of  Ireland,  by  assisting  and  support- 
ing the  Protestant  dissenting  interest  against  unreasonable  persecutions;  and  for 
the  education  of  youth  designed  for  the  ministry  among  Protestant  dissenters,  and 
to  be  chosen  out  of  these  five  congregations.  The  funds  subscribed  were  vested 
in  trustees  chosen.  At  the  date  of  this  deed  there  was  no  Toleration  Act  for  Ire- 
land. In  course  of  time,  Unitarian  doctrine  sprung  up  in  several  of  these  congre- 
gations, and  for  many  ybars  past  portions  of  the  income  of  the  fund  had  been  ap- 
plied to  Unitarian  purposes,  and  the  majority  of  the  present  trustees  were  Unitarians. 
Upon  an  information  filed  against  the  trustees :  — 

Held,  affirming  the  decision  of  the  Lord  Chancellor  of  Ireland, — 
Ji^rst,  that  the  expression  *'  Protestant  dissenters  '*  had  no  such  known  legal  meaning 
as  to  prevent  the  admission  of  evidence  ;  and  that  theological  works  oi  the  period 
might  be  admitted  in  evidence  to  show  the  meaning  of  those  words,  bh  understood 
and  used  by  the  authors  of  the  trust 

2.  Secondly,  that  Unitarians  are  not  entitled  to  be  considered  as  objects  of  the  trust 

3.  Thirdly,  that  it  was  not  open  to  Unitarians  claiming  under  the  tnist  to  contend 
that  the  trust  was  originally  invalid,  by  reason  of  there  not  having  been  any  Toler- 
ation Act  at  the  date  of  the  deed. 

4.  Fourthly,  that  long  enjoyment  of  the  Unitarians  created  no  right ;  as  time  affords 
no  sanction  to  established  breaches  of  trust. 

5.  Fifthly,  that  Trinitarian  trustees,  who  had  concurred  in  the  breaches  of  trust, 
should  be  removed,  as  well  as  Unitarian  trustees.  Drummond  v.  Attorney  General, 
15. 

TRUSTEEa 

1.  Dltcretion  of  TVugtees.]  By  the  provisions  of  a  scheme  for  the  management  of 
Kin^  Edward  VI.'s  grammar  school  at  Ludlow,  duly  confirmed  by  the  lora  chancel- 
lor, It  was  declared  '*  that  the  trustees  should  have  authority  from  time  to  time,  upon 
such  grounds  as  they  should  at  their  discretion  in  the  due  exercise  and  execution 
of  the  powers  and  trusts  reposed  in  them  deem  just  from  time  to  time,  to  remove 
the  master,  usher,  &c.,  from  his  office,"  subject,  however,  to  certain  formalities  being 
observed :  — 

Held,  that  these  words  conferred  an  absolute  discretionary  power  upon  the  trustees, 
provided  the  formalities  specified  were  followed,  and  that  they  were  not  bound  to 
summon  the  master  before  them,  or  to  give  him  any  hearing  or  opportunity  of 
defending  himself  against  the  charges  which  formed  the  grounds  of  his  removal 
Dot  d.  Childe  v.  JViUls,  35G. 

3.  Jippointmeni  of  TVustees.]  By  an  order,  the  lord  chancellor,  in  whom  the  power  of 
appointing  new  trustees  was  vested,  referred  it  to  the  master  to  approve  of  eight  fit 
and  proper  persons  to  be  appointed  trustees  in  lieu  of  those  dead  or  who  had  left 
the  borough  of  L.,  and  after  his  report  such  further  order  was  to  be  made  as  was 
jnsL  The  master  reported  that  he  had  approved  of  eight  persons  as  fit  and  proper 
persons  to  be  appointed,  &c.  This  report  was  confirmed,  and  in  the  confirmation 
the  trustees  of  charity  (naming  the  said  eight  persons  and  the  other  trustees)  were 
directed  to  pay  the  costs  of  the  petition  for  the  appointment  of  new  trustees  out  of 
the  surplus  funds  of  the  charity  in  their  hands.  By  the  private  act  the  property 
of  the  trust  was  vested  in  the  trustees  for  the  time  being  without  any  deed  of 
transfer:  — 

Held,  that  this  was  a  valid  appointment  of  the  eight  new  trustees  by  the  lord  chaneel- 
lor.  lb. 
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UMPIRE. 
See  Arbitration  and  Award. 

UNITARIANS. 
See  Trust. 

USE  AND  OCCUPATION, 
See  Mortgagee. 

VARIANCE. 
See  Pleading,  3.    Foroert. 

VERDICT, 

Debi  —  Credit  —  Dama^u,']  In  an  action  of  debt  the  pluntiff,  in  his  particalara, 
stated,  ^  This  action  is  brought  to  recover  the  sam  of  1«.  damages,  for  the  detention 
of  the  debt  for  which  this  action  is  brought,  together  with  the  costs  of  suit ;  the 
debt,  86f.  9^.,  having  been  paid  by  the  defendant  to  the  plaintiff  after  action  brought" 
The  plaintiff  having  proved,  at  the  trial,  a  debt  of  69/.,  the  verdict  was  held  to  have 
been  properly  entered  for  that  sam,  debt,  and  is,  damages.     Jstniotii  v.  Pagty  326L 

WAIVER. 
See  Mortgagee,  12. 

WARRANT. 

See  Commitment. 

WARRANTY. 

Condrudion,']  An  express  warranty  will  not  be  extended  by  implication  from  other 
parts  of  the  contract  in  which  it  occurs.    Dickson  v.  Zizinia^  314. 

See  Misdirection. 

WILL. 

1.  Limitation  to  a  posthumous  CkUd —  Condrudion  —  Inteniioiu]  A  testator,  by  his 
will,  devised  an  estate  to  his  wife  for  life,  with  remainder  in  fee  to  his  nephew,  with 
a  proviso,  that  in  case  the  testator's  wife  should  at  his  decease  be  pregnant  with  a 
child,  the  devise  to  the  nephew  was  to  cease,  and  such  child  was  to  take  the  remain- 
der in  fee.  At  the  time  of  making  his  will  the  testator  had  no  child,  and  he  was 
expecting  to  die ;  but  a  child  was  afterwards  born  in  his  lifetime,  and  the  testator 
made  a  codicil  to  his  will,  devising  after-acquired  property  to  such  child.  The  wife 
was  not  enceinte  at  the  death  of  the  testator :  — 

HeUL  that  the  child  born  in  the  testator's  lifetime  had  no  estate  under  the  will,  and 
that,  as  there  was  no  posthumous  child,  the  devise  to  the  nephew  took  effect.  Doe 
d.  Blackiston  v.  Hasletvoodj  308. 

2.  Leaseholds  passing  under  a  general  Devise.]  A  testator,  by  will,  made  in  1815, 
devised  ^  all  the  rest,  residue,  and  remainder  of  his  personal  estate,  goods,  and 
chattels  whatsoever  and  wheresoever,**  subject  to  the  payment  of  debts  and  legacies, 
to  his  brother  M.  J.  D.  to  and  for  his  own  use  and  benefit,  and  appointed  him  sole 
executor.  He  further  devised  *'  all  and  singular  his  manors  or  lordstiips,  rectories, 
advowsons,  messuages,  lands,  tenements,  &c.,  at  or  near  W.,  in  the  county  of  D., 
and  B.,  in  the  county  of  Y.,  and  all  other  his  real  estates  in  the  said  counties  and 
elsewhere,  and  all  his  estate  and  interest  therein,  to  R.  C  D.  Shafto."  M.  J.  D. 
pre-deceased  the  testator,  who,  in  1841,  duly  made  a  codicil  appointing  anotlier 
executor,  and  ratifying  and  confirming  his  will,  and  died  in  1844.  At  the  time  of 
his  making  the  will  and  at  his  death,  the  testator  was  possessed  both  of  freeholds 
and  leasehold  estates  in  the  county  of  D. :  — 

Hdd,  that,  as  under  1  Vict.  c.  26,  s.  24,  the  will  must  be  deemed  to  have  been  made 
in  1844,  this  was  a  general  devise  of  the  testator's  lands  within  1  Vict  c.  20,  s.  28, 
VOL.  u.  64  ^ 
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mud  that  the  leaaeholds  pawed  by  It  to  R.  E.  D.  Shafto,  and  tliat  tbe  prior  deriae  of 
all  the  penooal  estate  did  not  ahow  a  contnuy  intention  ao  aa  to  prevent  the  oper- 
atMNi  of  the  enacting  pait  of  the  96th  aection-    Hilton  v.  Eden^  345. 

8.  ffUness  id  —  Pre9tnceJ\  Positive  evidence  of  one  of  the  eabaeribtnfif  witBesaes 
negativing  the  fact  of  signing,  or  acknowledgment  of  the  signature  by  the  deceased 
in  nis  presence,  in  the  absence  of  circnmstances  raising  any  presumption  of  his 
being  mistaken,  will  compel  the  court  to  pronounce  against  the  due  execatioa  of  a 
testamentaiy  paper,    booing  v.  AliisUm^  (ec.)  594. 

4.  ProbaU  of  Will — IktrtUfpi  Lawt^  Deceaaed,  domiciled  at  the  Mauritius,  left  an 
nnattested  will  and  codicil,  whign  were  duly  regiatered  in  the  proper  court  there. 
Probate  of  both  papers  was  allowed  to  pass,  the  Wills  Act  not  extending  to  the 
MauriUus.    in  iht  Goodi  qf  Smithy  (bc.)  59a 

5.  EUiaie  for  Life.]  A  testator,  in  the  )rear  1831,  devised  his  real  estates  to  his  ille- 
gitimate son,  J.  B.,  for  life,  **  and  ftom  and  after  the  decease  of  the  aaid  J.  &,  for 
and  to  the  first  and  every  other  son  of  the  said  J.  R,  lawfblly  isauiiu^,  according  to 
seniority  of  age  and  priority  of  birth,  in  tail  male ;  and  in  default  of^such  issue,  to 
the  daughter  or  daugnters  of  the  said  J.  B.,  to  hold  to  them,  if  more  than  one,  and 
their  heirs,  as  tenants  in  common,  and  not  as  joint  tenanta ;  and  in  default  of  issue 
of  the  said  J.  B.,  to  and  for  my  own  right  heirs  forever :  — 

Hdd,  that  J.  B.  took  an  estate  for  life  only  under  the  will.    Bakar  v.  T^idber,  1. 

€L  Although  an  old  decision,  which  haa  been  long  followed  as  having  settled  the  law, 
may  be  shown  to  have  proceeded  upon  a  wrong  view  of  what  the  case  waa,  it  cannot 
be  disregarded.  lb, 

7.  Bbdbbom  v.  £e^p2ey,  1  P.  Wma.  600,  examined  and  followed,  lb. 

8.  Cbfifiitf«fi<  Rtmamikr.]  Although  where  a  fee  is  ^ven  by  a  vested  limitation,  a 
remainder  upon  it  must  be  an  executory  devise,  and  if  it  be  too  remote,  this  and  all 
subsequent  remainders  are  void ;  ^et  if  a  fee  be  limited  in  contingency,  and  the 
estate  ia  given  over  upon  a  contingency  divesting  the  fee,  if  the  fee  so  limited 
never  vesti,  the  gift  over  takes  effect  as  a  contingent  remainder.  Doe  d.  Even  v. 
CSbl^SlS. 

9.  CondnuHon  of  Deviae.]  A  testator  gave  real  property  to  his  daughter  Elisabeth 
for  life,  and  after  her  decease  to  such  of  her  children,  if  a  son  or  sons,  who  should 
live  to  attain  the  age  of  twenty-three  years,  and  if  a  daughter  or  daughters  who 
should  live  to  the  age  of  twenty-one  years,  their  respective  heirs  and  assigns,  as 
tenanta  in  common ;  and  in  case  all  the  children  of  his  said  daughter  Elizabeth 
should  die,  if  a  son  or  sons  under  the  age  of  twenty-three  years,  or  if  a  daughter 
under  the  age  of  twenty-one  years,  or  if  ste  had  none,  then  the  testator  gave  the  said 

I  premises  unto  his  son  John  and  his  daughters  Sarah  and  Anne,  for  their  respective 
ives ;  and  upon  the  decease  of  his  said  son  and  two  last-named  daughtera,  he  gave 
the  share  of  such  of  them  so  dying  unto  his  or  her  children,  if  a  son  or  sons  living 
to  attain  the  age  of  twenty-three  years,  and  if  a  daughter  or  daughters  living  to 
attain  the  a^e  of  twenty-one  years,  his,  her,  and  their  heirs  and  assigns.  And  in 
case  of  the  aeath  of  his  said  son  or  of  either  of  his  said  two  last-mentioned  daugh- 
ters without  leaving  a  child,  if  a  son  that  should  live  to  attain  the  age  of  twenty- 
three  years,  or  if  a  daughter  who  should  live  to  attain  the  age  of  twenty-one  years, 
he  gave  the  part  and  parts  such  children  or  child  would  be  entitled  to,  as  aforesaid, 
unto  the  child  or  children  of  his  said  son  and  two  last-mentioned  daughters  having 
issue,  if  a  son  or  sons  living  to  the  age  of  twenty-three  years,  and  if  a  daughter  or 
daughters  living  to  attain  the  age  of  twentv-one  years ;  if  two  of  his  said  last- 
named  children  had  such  children,  to  them,  his  or  her  heirs  and  assigns,  as  taking 
in  e^ual  ahares  from  his  or  her  father  or  mother,  his,  her,  and  their  heirs  and  assigns, 
and  if  only  one  of  them,  his  said  son  and  two  last-mentioned  daughters  should  leave 
issue  that  lived,  if  a  son  or  sons  to  the  age  of  twentv-three  years,  or  if 'a  daughter 
or  daughters  to  attain  the  age  of  twenty-one  jrears,  then  he  gave  the  whole  of  such 
premises  unto  such  issue,  if  more  than  one  in  eaual  shares,  their  respective  heirs 
and  assigns,  and  if  only  one,  to  such  one,  his  or  ner  heirs  and  sssigns,  at  the  ages 
aforesaioT 
All  the  children  of  the  testator  named  in  the  will  aurvived  him.  Elizabeth  died, 
never  having  had  a  child;  Anne  survived  Elizabeth,  and  died  never  having  had  a 
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child ;  Sftrah  died,- leaving^  seven  children,  all  of  whom  attained  the  prewrihed  ages ; 

John  had  two  children,  who  attained  the  prescribed  ages  in  his  lifetime :  — 
Hdd,  that  in  the  events  which  happened,  the  limitation  subseqnent  to  the  death  of 

Elizabeth  without  issue  took  effect  by  way  of  contingent  remainder,  supported  bv 

her  life  estate  and  vesting  immediately  on  its  determination,  and  that  upon  the  death 

of  Anne  without  issue,  each  of  the  chUdren  of  John  took  one  twelflh  of  the  property 

originally  devised  to  Elizabeth :  — 
Hdd,  also,  that  the  gift  over  took  effect  upon  the  death  of  Anne  without  ever  having 

had  any  issue,  eqiudly  as  upon  her  having  children  who  did  not  live  to  attain  the 

prescriDed  ages.  Jh. 

See  Codicil. 
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